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CASES  ARGUED  AND  DETERMINED 


IN  THE 


uprem^  ^oitrt  o)j  ^eargia, 


AT  ATLANTA. 


JULY  TERM,  1874= 


Pbesbnt— HIRAM  WARNER,  Chief  Justice. 
H.  K.  McCAY,  \  y,^^„^, 

ROBERT  P.  TRIPPE,  ]^^^^^^' 


William  Tomlinson  ei  al.y  plaintiflFs  in  error,  v8,  Eliza- 
beth Driver,  defendant  in  error. 

1.  Where  complaint  for  land  was  broaght  by  certain  heirs-at'law,  against 
the  defendant,  and  their  right  to  recover  depended  upon  the  question 
as  to  whether  the  husband  of  the  defendant,  when  in  life,  held  as  ten- 
ant of  plaintiffs*  ancestor,  the  defendant,  claiming  under  her  deceased 
husband,  is  placed  in  the  same  position  which  he  would  have  occupied, 
and  is  therefore  incompetent  to  testify  as  to  the  character  of  his  pos- 
session. 

2.  Where  the  verdict  was  required  by  the  testimony  independent  of  ille- 
gal evidence  which  had  been  admitted,  a  new  trial  will  not  be  ordered. 

8.  Prior  to  this  action,  the  plaintiffs  having  sued  out  a  warrant  against 
the  defendant  as  a  tenant  at  sufferance,  to  obtain  possession  of  the 
land,  and  the  defendant  having  filed  an  affidavit  denying  such  tenancy, 
and  a  verdict  having  been  returned  in  her  favor,  the  judgment  based 
thereon  was  conclusive  of  the  fact  that  she  did  not  hold  possession  as 
their  tenant  or  as  the  tenant  of  their  ancestor. 

Witness.     New  trial.     Judgment.    Ejectment.    Evidence. 
Possession.     Before  Judge  Kiddoo.     Schley  Superior  Court. 
October  Adjourned  Terra,  1873. 
Vol.  Liii.  2. 


10  SUPREME  CX)URT  OF  GEORGIA. 

TomlinsoD  tt  ah  r^.  Driver. 

For  the  facts  of  this  case,  see  the  decision. 

J.  A.  Ansley  ;  C.  T.  GooDE,  for  plaintiffs  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs  against  the  de- 
fendant in  the  statutory  form,  to  recover  the  possession  of  a 
tract  of  land  in  Schley  county.  On  the  trial  of  the  case,  the 
jury  found  a  verdict  for  the  defendant.  A  motion  was  made 
for  a  new  trial,  on  the  several  grounds  set  forth  therein,  which 
was  overruled  by  the  court,  and  the  plaintiffs  excepted.  It 
appears  from  the  evidence  in  the  record  that  the  plaiptiffs  are 
the  heirs-at-law  of  George  Driver,  deceased,  in  whom  was  tlie 
legal  paper  title  to  the  land  sued  for.  The  defendant  claims 
under  her  deceased  husband,  Isaac  Driver,  who  died  in  pos- 
session of  the  land,  but  showed  no  paper  title  to  the  land  in 
him.  Although  Isaac  Driver  was  in  possession  of  the  land 
for  several  years  before  his  death,  the  plaintiffs  insist  that  he 
held  such  possession  only  as  the  tenant  of  George  Driver,  their 
deceased  ancestor.  On  the  trial,  the  defendant  was  offered  as 
a  witness  to  prove  that  her  husband,  Isaac  Driver,  did  not 
hold  possession  of  the  land  as  the  tenant  of  George,  who  had 
the  paper  title  to  the  land,  but  claimed  the  land  in  his  own 
right  under  a  contract  made  with  Leonard  Driver.  This  evi- 
dence of  the  defendant  was  objected  to  on  the  ground  that 
George  Driver  was  dead.  The  court  overruled  the  objection 
and  admitted  her  to  testify,  and  this  is  the  main  ground  of 
error  which  was  urged  on  the  argument  here. 

1.  Was  the  defendant  a  competent  witness  under  the  pro- 
visions of  the  3854th  section  of  the  Code  ?  The  main  issue 
on  trial  in  this  case,  was  whether  Isaac  Driver,  the  husband 
of  the  defendant,  held  possession  of  the  land  as  the  tenant  of 
George  Driver,  who  had  the  paper  title,  or  not,  and  that  de- 
pended on  the  relation  which  existed  between  them,  in  respect 
to  that  possession.     George  is  dead  and  cannot  testify  as  to 
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that  relation,  and  he  being  dead,  Isaac,  if^Jiving,  could  not 
have  testified  in  his  own  favor  against  him,  ^nd  the  defend- 
ant, claiming  under  Isaac,  stands  in  no  better  ^ndition  than 
he  would  have  done.  She  is  as  much  the  other  \arty  to  the 
issue  on  trial,  in  legal  contemplation,  as  Isaac  Wriver,  un- 
der whom  she  claims,  would  have  been,  if  in  life,  an  J'had  been 
offered  as  a  witness  to  testify  in  his  own  favor,  consequently, 
she  cannot  be  admitted  to  testify  in  her  own  favor  as  I9  the 
relation  in  which  Isaac  held  possession  of  the  land  iVora 
George.  This  case  comes  within  the  principle  decided  i|i 
Vealvs,  Vealy  4d  Georgia  RepotiSy  511,  In  our  judgmentX 
the  court  erred  in  allowing  Mrs.  Elizabeth  Driver  to  testify  > 
in  her  own  favor  as  to  the  manner  in  which  Isaac  Driver,  her 
husband,  held  possession  of  the  land  under  George  Driver, 
%nd  denying  that  he  held  possession  thereof,  as  tlie  tenant  of 
George  who  had  the  paper  title  to  the  land.  In  view  of  the 
fact  that  our  evidence  act  holds  out  to  parties  a  strong  tempta- 
tion to  testify  in  their  own  favor  J  even  when  the  title  to  land 
is  involved,  we  are  not  disposed  to  extend  its  provisions  be- 
yond the  strict  letter  thereof  in  admitting  tlieir  testimony. 

2.  In  looking  through  the  record,  we  find  there  is  sufficient 
evidence  to  have  required  the  verdict  ^hich  the  jury  found, 
wholly  independent  of  the  illegal  evidence  of  Elizabeth  Driver. 

3.  It  appeal's  that  in  October,  1870,  the  plaintiffs,  as  theheirs- 
at-law  of  George  Driver,  sued  out  a  warrant  under  the  statute 
to  obtain  the  possession  of  the  land  in  dispute,  against  Eliza- 
l)etli  Driver,  alleging  therein  that  she  was  in  possession  of  said 
land  as  a  tenant  by  sufferance,  and  demanded  possession  there- 
of. Elizabeth  Driver  filed  her  counter-affidavit,  in  which  she 
alleged  she  did  not  hold  possession  of  said  land  as  tenant, 
either  by  lease,  rent,  at  will,  or  by  sufferance,  from  the  heirs- 
at-law  of  George  Driver,  or  from  any  person  under  whom  they 
(claimed  the  premises.  On  the  trial  of  this  issue,  the  jury 
found  a  verdict  for  the  defendant,  and  a  judgment  was  enteral 
thereon  in  favor  of  the  defendant  against  the  plaintiffs  for  the 
costs  in  that  proceeding.  It  appeal's  from  the  evidence  that 
Isaac  Driver,  under  whom  the  defendant  claimed,  had  been 
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in  possession  of  the  land  since  1834,  up  to  the  time  of  his  . 
death  in  1847,  and  the  defendant  had  continued  in  possession 
ever  since,  'fhe  material  question,  therefore,  was  whether  she 
held  possession  of  the  land  as  the  tenant  of  George  Driver  or 
thosft  claiming  under  him,  either  by  suiferance  or  otherwise, 
and  the  verdict  and  judgment  on  the  trial  of  the  issue  made 
by  the  possessory  warrant  proceedings,  was  conclusive  as  to 
the  fact  that  she  did  not  hold  possession  of  the  land  as  their 
tenant,  or  as  the  tenant  of  George  Driver,  under  whom  they 
claimed,  and,  that  being  so,  the  plaintiffs  were  not  entitled  to 
recover. 

Let  the  judgment  of  the  court  below  be  affirmed. 


The  Atlanta  and  Richmond  Air  Line  Railway  Com- 
pany, plaintiff  in  error;  vs.  Jane  M.  Ayers,  defendant 
in  error. 

1.  A  workman  employed  by  a  railroad  company  to  do  the  work  of  an 
ordinary  laborer  on  its  track,  and  who  is  injured  while  he  is  being 
carried  on  a  train  of  tfie  company  from  the  place  of  his  work  to  the 
camp  where  he  stays  at  night,  comes  within  the  provisions  of  sections 
2083  and  3034  of  the  Code,  so  far  as  his  right  to  recover  damages  for  the 
injury,  is  affected  by  the  question  of  negligence  on  his  part. 

2.  Though  in  such  a  case  the  company  or  its  agents  may  be  guiltj  of 
negligence,  yet  if  the  injured  party  could  have  avoided  the  conse- 
quences to  himself  of  that  negligence  by  the  exercise  of  ordinary  dili- 
gence, he  is  not  entitled  to  recover. 

8.  If  it  appears  that  both  parties  were  guilty  of  negligence,  and  that  the 
person  injured  could  not  by  ordinary  care  and  diligence  have  avoided 
the  consequences  to  himself  of  the  negligence  of  the  company  or  its 
agents,  he  may  recover,  but  the  jury  should  lessen  the  damages  in  pro- 
portion to  the  negligence  and  want  of  ordinary  care  of  the  injured 
party. 

4.  The  rule  given  in  the  case  of  the  Macon  and  Western  Railroad  Com- 
pany vs,  Johnson  J  38  Georgia ,  408,  for  estimating  damages  where  % 
suit  is  brought  by  a  widow  for  the  homicide  of  her  husband,  and  no 
fault  is  proven  on  the  part  of  the  deceased,  is  affirmed.  But  the 
amount  that  such  a  rule  would  give  should  be  lessened  in  proportion 
to  the  contributory  negligence  of  the  husband  in  causing  his  death. 


.  1 
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6.  Under  the  evidence  in  this  caee,  it  was  error  in  the  court,  when  re- 
quested by  the  defendant  to  charge  as  to  the  doctrine  of  contributory 
negh'gence,  to  say  in  tke  hearing  of  the  jury  that  'Mt  did  not  apply  to 
this  case.''  The  defendant  was  entitled  to  a  charge  on  that  question, 
and  when  the  attention  of  the  court  was  called  to  it,  the  law  on  that 
subject  should  have  been  given.  The  remark  of  the  court  was,  in  effect, 
a  denial  of  the  right  of  the  jury  to  consider  it. 

• 

Railroads.  Master  and  servant.  Husband  and  •  wife. 
Damages.  Charge  of  Court.  Before  Judge  Rice.  Hall 
Superior  Court.     March  Term,  1874. 

Jane  M.  Ayers  brought  case  against  the  Atlanta  and  Rich- 
mond Air  Line  Railway  Company  for  $10,000  00  damages, 
alleged  to  have  been  sustained  by  her  by  reason  of  the  kill- 
ing of  her  husband  through  the  culpable  negligence  of  the 
defendant.     The  general  issue  was  pleaded. 

The  evidence  made,  in  brief,  the  following  case :  On  or 
about  May  24th,  1871,  Alvin  D.  Ayers,  the  husband  of  the 
plaintiff^  was  in  the  employ  of  the  defendant  as  a  track-raiser, 
for  which  services  he  received  from  $1  00  to  $1  25  per  day. 
The  hands  with  whom  he  worked  were  stationed  at  Flowery 
Branch)  a  depot  on  defendant's  road.  On  the  day  on  which 
Ayers  was  killed,  he,  together  with  the^  other  hands,  had  been 
at  work  about  four  miles  from  the  above  mentioned  depot. 
At  sunset,  the  gravel  or  construction  train,  stopped  at  this 
point  for  the  hands  to  get  on  to  be  carried  back  to  the  afore- 
said depot,  as  it  was  too  far  for  them  to  walk  before  dark. 
When  this  train  approached  Flowery  Branch,  the  signal  "on 
brakes"  was  given  and  the  speed  slackened.  All  the  of 
hands  jumped  oflF  except  Ayers.  Some  one  cried  out  til- 
right,  and  the  signal  of  *'off  brakes''  was  sounded.  The  de- 
ceased was  then  suspended  between  two  cars,  about  to  jump 
off,  with  his  hands  resting  upon  their  ends.  As  the  train 
started  forward,  the  interval  between  the  two  cars  was  ex- 
tended, causing  him  to  fall  upon  the  track,,  where  he  was  cut 
to  pieces  by  the  wheels.  He  left  a  widow  and  two  children, 
one  a  boy,  eight  years  old,  the  other  a  girl,  about  six.  He 
left  no  property,  except  personalty  of  the  value  of  $100  00. 
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His  family  was  entirely  dependent  upon  him  for  a  support. 
He  was  about  thirty-five  years  of  age.  The  testimony  is 
conflicting  as  to  whether  the  train  was  completely  stopped  or 
not  at  Flowery  Branch. 

The  evidence  introduced  was  voluminous.  It  is  omitted,  as 
the  above  statement  will  render  clear  the  errors  assigned  upon 
the  charge  of  the  court. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $3,000  00. 
The  defendant  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit: 

1st.  Because  the  verdict  was  contrary  to  the  evidence  and 
the  charge  of  the  court. 

2d.  Because  the  court  erred  in  charging  the  jury  as  follows: 
"  In  this  case,  if  the  jury  find,  from  the  evidence,  that  the  rail- 
road train  on  which  Alvin  D.  Ayres  was  a  passenger,  was 
stopped  in  order  that  he  and  the  other  passengers  might  get  off, 
yet,  if  the  railroad  train  was  started  on  before  he  had  time  to 
get  off,  and  he  was  placed  under  the  necessity  of  attempting 
to  get  off  while  the  train  was  in  motion,  rather  than  be  car- 
ried  away  from  the  place  where  he  was  to  be  put  off,  and  in 
attempting  to  get  off,  while  the  cars  were  thus  in  motion,  he 
was  injured  or  killed,  then  the  defendant  would  be  liable  in 
consequence  of  a  want  of  pro|>er  and  reasonable  care  and  dili- 
gence with  respect  to  Alvin  D.  Ayres." 

3d.  Because  the  court  erred  in  this,  that  when  requested  to 
charge  in  reference  to  the  contributory  negligence  of  the  de- 
ceased, the  presiding  judge  said,  in  the  hearing  of  the  jury, 
"itidid  not  apply  to  thiscase.^' 

To  the  motion  the  judge  attached  the  following  notes: 

The  second  ground  omits  a  material  portion  of  the  charge 
which  is  necessary  to  an  understanding  of  that  portion  which  is 
set  out.  It  was  as  follows :  "  It  is  not  only  the  duty  of  a  conduc- 
tor or  manager  of  a  railroad  train  to  stop,  that  its  passengers  may 
get  off,  but  it  is  his  duty  to  stop  long  enough  for  its  passen- 
gers to  get  off  and  to  see  that  they  are  off  before  he  moves 
forward  on  the  road."  Then  follows  the  portion  of  the  charge 
set  out  in  the  motion. 
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•  The  words  excepted  to  in  the  third*  ground  were  only  the 
reply  of  the  court  to  a  verbal  request  of  counsel  to  charge  as 
indicated,  and  which  request  was  made  after  the  court  had 
concluded  its  instructions ;  which,  in  its  opinion,  covered  all 
the  principles  involved  in  the  case. 

The  motion  was  overruled,  and  defendant  excepted. 

J.  N.  DoRSEY ;    J.  B.  EsTES ;  J.  F.  Langston  ;   E.  M. 
Johnson,  for  plaintiff  in  error. 

J.  N.  Glenn;  Peeples  &  Howell;  S.  C.  Duji^lap,  for 
defendant. 

Trippe,  Judge. 

1.  The  old  rule  that  the  employer  is  not  responsible  to  an 
employee  for  damages  which  the  latter  has  sustained,  on  ac- 
count of  the  negligence  of  a  fellow-servant,  has  been  abolished 
in  this  state.  Section  2083  of  the  Code  puts  employees  on  the 
footing  of  passengers.  A  passenger  may  recover  when  he 
may  be  at  fault,  but  the  damages  shall  be  diminished  by  the 
jury  in  proportion  to  the  amount  of  default  attributable  to 
him:  Section  3034.  Then  comes  the  provision  in  section 
3036,  which  has  been  construed  in  35  Geoi-gia,  105,  to  mean 
that  if  the  employee  is  guilty  of  fault  or  negligence,  he  can- 
not recover  at  all.  Even  under  the  old  common  law  rule,  as 
stated  above,  it  has  been  a  question,  with  conflicting  decisions 
upon  it,  whether  a  person  sustaining  the  relation  to  the  rail- 
road company  which  the  deceased  did  in  this  case,  when  he 
was  injured,  could  maintain  an  action,  that  is,  did  he  stand  in 
the  relation  of  a  co-servant  to  the  negligent  servant  by  whose 
fault  it  is  alleged  he  received  the  injury.  For  there  is  strong 
and  respectable  authority,  holding  that  such  a  relation  as 
that  of  co-servant  just  stated,  must  exist  before  the  injured 
servant  can  be  denied  the  protection  of  the  maxim  re- 
gpondeat  superior.  Pierce,  in  his  work  on  American  Bail- 
road  Law,  page  299,  calls  this  a  reasonable  doctrine,  and  ap- 
proves the  general  principle  implied  in  it.  There  are  two 
cases  from  Indiana,  which  recognize  this  principle  and  strong- 
ly points  out  where  instances  of  distinct  employments  on  the 
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part  of  the  servants^  existed^  and,  on  that  account,  the  injured 
one  was  taken  out  of  the  old  rule,  which  would  have  pre- 
vented him  from  recovering :  5  Indiana,  339 ;  7  Ibid.,  436. 
The  latter  of  these  two  cases  is  somewhat  similar  to  the  one 
under  consideration.  A  laborer  was  employed  upon  one  part 
of  the  road  to  load  and  unload  gravel  and  distribute  it  upon 
the  road  at  some  distance  from  his  boarding  place,  and  by 
agreement  was  to  be  carried  to  and  from  his  work.  He  was 
injured  by  a  collision  with  another  train  caused  by  the  negli- 
gence of  ?lie  engineer  on  the  train  in  which  he  was  carried. 
It  was  held  that  the  company  was  liable.  There  are  contraiy 
decisions  to  these  in  other  states :  10  Cush.,  228 ;  4  Met., 
49;  23  Pa.,  384.  See,  also,  Redf.  on  Railways,  sec.  170; 
Shear,  and  Red.  on  Neg.,  sees.  108,  109,  110.  Pierce,  in  his 
work  already  referred  to,  concludes  on  this  question,  with  the 
remark :  "It  may  not  be  easy  to  state  the  principle  which  will 
distinguish  in  advance  one  department  of  service  from  another, 
so  that  the  employees  in  one  are  not  to  be  considered  the  co- 
servants  of  persons  employed  in  another  ;  but  the  distinction 
itself  cannot  well  be  denied."  Considering  the  conflicting  views 
upon  the  question,  and  the  provisions  of  our  own  Code,  remov- 
ing generally,  in  section  2083,  the  disability  that  formerly  rest- 
ed on  an  employee,  preventing  him  from  a  recovery  for  an  in- 
jury caused  by  the  negligence  of  another  employee,  we  think, 
under  a  proper  construction  of  all  of  said  provisions,  that  a 
workman  employed  by  a  railroad  company  to  do  the  work  of 
an  ordinary  laborer  on  its  track,  and  who  is  injured  while  he 
is  being  carried  on  a  train  of  the  company  from  the  place  of 
his  work  to  the  camp  where  he  stays  at  night,  comes  within 
sections  2083  and  3034  of  the  Code,  and  that  his  right  to  re- 
cover damages  for  the  injury  is  affected  by  the  question  of 
negligence  on  his  part,  as  it  would  be  in  ordinary  cases  of  per- 
sons sustaining  no  relation  to  the  road  as  employees. 

2.  This  being  the  principle  governing  this  case,  nece^arily 
brings  it  within  the  rule  established  in  the  case  of  Macon  and 
Western  Railroad  Company  vs.  Johnson,  38  Georgia,  409, 
to-wit :  Though  the  company  or  its  agents  may  be  guilty  of 
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negligence,  yet,  if  the  injured  party  could  by  the  exercise  of 
ordinary  diligence,  have  avoided  the  consequences  to  himself 
of  that  negligence,  he  is  not  entitled  to  recover  any  damages 
from  the  company.  • 

3.  And  if  it  appears  that  both  parties  were  guilty  of  negli- 
gence, and  that  the  person  injured  could  not  by  ordinary  care 
and  diligence  have  avoided  the  consequences  to  himself  of  the 
negligence  of  the  company's  agents,  the  plaintiff  may  recover, 
but  the  jury  should  lessen  the  damages  in  proportion  to  the 
Diligence  and  want  of  ordinary  care  of  the  injured  party. 

4.  As  this  case  will  undergo  another  investigation,  it  would 
be  well  for  counsel  to  look  to  the  rule  prescribed  in  the  case 
referred  to  in  38  Georgia^  for  ascertaining  the  measure  of 
damages  when  a  suit  is  brought  by  a  widow  for  the  homicide 
of  her  husband.  So  far  as  it  appears  from  the  record,  the 
testimony  in  this  respect  furnished  no  satisfactory  measure. 
That  rule  is  affirmed.  It  is  stated  in  the  third  head-note  of  that 
case  to  be  the  rule  where  there  is  no  fault  proven  on  the  part 
of  the  deceased.  But  it  is  apparent  from  the  whole  case,  and 
from  the  principle  that  has  already  been  decided  in  it,  as  ap- 
pears from  the  preceding  head-notes  to  it,  and  which  are  in 
substance  given  above,  that  the  amount  that  such  a  rule  would 
give,  when  there  is  no  default  on  the  part  of  the  husband, 
should,  if  he  were  in  fault,  be  lessened  in  proportion  to  his 
contributory  negligence  in  causing  his  death. 

5.  The  court  was  requested  to  charge  the  jury  on  this  sub- 
ject. Under  the  evidence,  we  think  the  defendant  was  en- 
titled to  have  the  law  upon  it  given  to  the  jury.  It  is  true, 
no  sjiecial  request  in  writing  was  made.  But  when  the  court 
replied,  "  it  did  not  apply  to  this  case,"  it  was  in  effect  a  denial 
of  the  right  of  the  jury  to  consider  the  matter  of  negligence 
or  want  of  care  and  prudence  on  the  part  of  the  deceased. 
This  would  prevent  them  from  diminishing  the  damages  on 
account  of  the  fault  or  negligence  of  the  husband,  and  that 
question  should  have  been  left  to  the  jury.  We  think  there 
should  be  a  new  trial. 

Judgment  reversed. 
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James  M.  Alston,  plaintiff  in  error,  vs.  John  T.  Wing- 
field,  administrator,  defendant  in  error. 

1.'  A  vendor  of  real  estate,  who  sells  it  upon  credit^  taking  the  vendee's 
notes  and  giving  bond  to  make  titles  when  the  purchase  money  is  paid, 
has  a  right  lo  sue  in  ejectment  upon  the  failure  of  the  vendee  to  pay 
the  notes,  or  either  of  them,  according  to  their  tenor  and  efifect.  Nor 
does  his  receipt  of  a  portion  of  the  purchase  money,  even  after  all  the 
notes  are  due,  alter  this  right  to  sue  and  recover  the  land.  He  may, 
at  law,  do  so  at  his  pleasure.  It  is  only  in  equity  that  the  vendee  can 
restrain  him,  and  even  then  he  must  show  that  he  is  not  himself  in  de- 
fault, or  must  allege  that  he  is  ready,  and  offer  to  comply  with  his 
own  duties  under  the  contract. 

2.  When  three  promissory  notes  were  due  at  fixed  times,  and  after  the  ma- 
turity of  all  of  them,  the  following  words  were  written  across  the  face 
of  each,  and  signed  by  the  maker:  '*  I  agree  to  pay  ten  per  cent,  on 
this  bill  till  paid:'' 

Heldy  that  this  was  no  fixing  of  any  new  day  of  payment  of  the  notes ; 
nor  is  it  competent  to  show  by  parol  that  the  time  agreed  upon  was  tea 
years,  it  not  appearing  that  the  failure  to  fix  the  time  was  left  out  of 
the  writing  by  accident,  fraud  or  mistake.  The  writing  speaks  for  it- 
self, and  leaves  the  debt  due  and  the  maker  of  the  note  m  default  so 
long  as  the  note  remains  unpaid. 

^.  That  the  defendant  in  an  action  of  ejectment  has  been  adjudged  a 
bankrupt  since  the  verdict  against  him  in  the  superior  court,  is  no 
ground  for  staying  the  proceeding  in  this  court,  on  a  writ  of  error 
brought  by  said  defendant  complaing  of  error  iu  the  judgment  below, 
and  especially  is  this  true  if  there  be  ho  verdict  for  mesne  profits. 

Vendor  and  purchaser.  Bond  for  titles.  Ejectment.  Prom- 
issory notes.  Evidence.  Bankrupt.  Practice  in  the  Su- 
preme Court.  Before  Judge  Clark.  Sumter  Superior  Court. 
October  Term,  1873. 

On  Noveml>er  20th,  1867,  Nicholas  Wylie  sold  to  James 
M.  Alston  a  tract  of  land  in  the  seventeenth  district  of  Sum- 
ter county,  containing  three  thousand  seven  hundred  and  fifty 
acres,  at  the  price  of  $21,000  00,  for  which  Alston  gave  his 
three  notes,  each  for  $7,000  00,  and  due  January  25th,  lg68, 
1869  and  1870,  respectively.  The  following  is  a  copy  of  the 
first  note ;  the  balance  are  similar,  except  as  to  the  time  of 
maturity : 
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"$7,000  00.     Washington,  Georgia,  Nov.  20th,  1867. 

"On  or  before  the  25th  of  January,  1868,  I  promise  to  pay 
Nicholas  Wylie,  or  bearer,  seven  thousand  dollars,  it  being  in 
part  payment  for  land  in  Sumter  county,  in  said  state,  speci- 
fied in  bond  for  titles  bearing  even  date  with  these  presents, 
with  intei'est  from  25th  December,  1867.  Value  received. 
(Signed)  "  J.  M.  Ai^ton." 

Wylie  gave  to  Alston  his  bond  conditioned  to  make  titles 
to  him  "on  the  receipt  of  the  said  sum  of  ?21,000  00,  and 
the  interest  which  may  accrue  thereon." 

On  February  10th,  1870,  a  credit  of  $3,000  00  was  in- 
dorsed on  the  first  note,  signed  by  Wylie.  On  December 
23d,  1870,  the  following  entry  was  made  on  the  back  of  the 
sheet  of  paper  upon  which  all  three  of  the  notes  were  written : 

"I  promise  to  pay  ten  per  cent,  on  the  within  notes  from 
the  first  of  January,  1871,  until  the  notes  are  paid  off, 

(Signed)  "James  M.  Ai^ton." 

Wylie  died  in  1872,  and  letters  of  administration  issued  to 
John  T.  Wingfield  on  August  6th,  of  that  year.  The  purchase 
money,  with  the  exception  of  the  $3,000  00  aforesaid,  remain- 
ing unpaid,  Wingfield,  as  administrator,  commenced*  his  ac- 
tion of  complaint  for  the  land.  The  defendant,  Alston,  plead- 
ed as  follows : 

IsL  The,  general  issue.  2d.  That  the  condition  on  which 
plaintiff's  intestate  let  the  defendant  into  the  possession  of  the 
land  had  not  been  broken,  because  l)efore  the  maturity  of  the 
notes  for  the  purchase  money  of  the  land,  he,  for  a  sufficient 
consideration,  extended  the  time  of  performance  to  November 
1877.  3d.  That  defendant's  continuance  in  possession  did 
not  depend  on  the  performance  of  any  condition,  there  being 
no  time  fixed  in  the  bond  within  which  payment  was  (o  be 
made,  so  as  to  make  non-payment  of  the  purchase  money  a 
breach  of  the  condition  on  which  possession  was  held.  4th. 
That  plaintiff's  intestate,  for  a  sufficient  consideration,  on  De- 
cember 23d,  1870,  extended  the  day  of  payment  of  the  pur- 
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chase  money  indefinitely.  5th.  That  the  defendant  was  in- 
duced to  purchase  said  property  on  the  faith  of  Wylie's  rep- 
resentations that  he  had  complete  title  to,  and  possession  of,  the 
same,  and  that  the  defendant  should  have  ten  years  in  which 
to  pay  tlierefor,  without  being  disturbed  in  the  possession  ; 
that  Wy lie's  title  and  possession  was  not  full  and  complete, 
in  this,  that  one  James  Whitby  was  in  adverse  possession  o€ 
five  hundred  and  five  acres  of  the  land,  claiming  the  same  f» 
his  own,  and  the  title  to  which  was  then  in  litigation  ;  that 
Wylie  had  agreed  not  to  require  any  further  payment  until 
this  litigation  was  terminated ;  that  defendant  had  placed  im-» 
provements  on  the  property  to  the  value  of  $15,000  00, 
and  had  paid  $4,000  00  of  the  purchase  money,  all  of  wbidi 
he  claimed  should  be  refunded  before  the  plaintiff  was  entitled 
to  recover. 

Ayhen  the  case  was  called  for  trial,  the  defendant  presented 
a  bill  based  substantially  upon  the  grounds  taken  in  the  fore- 
going plea,  asking  that  the  suit  be  enjoined.  The  injunction 
was  refused,  and  the  defendant  excepted. 

The  plaintiff  demurred  to  the  defendant's  pleas.  The  de- 
murrer was  sustained  as  to  all  except  the  general  issue^  and 
that  setting  up  an  agreement  on  the  part  of  Nicholas  Wylie 
as  to  an.  extension  of  the  time  of  payment  of  the  purchase 
money.     To  which  ruling  the  defendant  excepted. 

The  plaintiff  introduced  in  evidence  the  bond  for  titles  ex- 
ecuted by  his  intestate  to  the  defendant  (produced  under  no- 
tice,) the  defendant's  notes  for  the  purchase  money,  and  his 
letters  of  administration. 

The  defendant  moved  for  a  non-suit  upon  the  ground  that 
no  cause  of  action  was  shown  by  the  testimony.  The  motion 
was  overruled,  and  defendant  excepted. 

The  defendant  introduced  in  evidence  the  entries  on  the 
gnotes  for  the  purchase  money  hereinbefore  set  forth.  Also^ 
George  W.  Warwick,  who  testified,  substantially,  as  follows : 
Was  the  confidential  friend  and  adviser  of  Nicholas  Wylie, 
Had  several  conversations  with  him  in  1869,  1870,  and  Feb- 
ruary, 1871,  in  relation  to  the  purchase  of  the  premises  in 
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dispute  by  the  defendant,  in  all  of  which  he  said  that  the  de- 
fendant should  have  ten  years  in  which  to  pay  the  purchase 
•wney;  that  he  had  so  agreed,  and  that  he  intended  to  incor- 
porate this  agreement  in  his  will ;  that  witness  heard  nothing 
about  paying  interest. 

Also,  a  letter  from  Wylie  to  the  defendant,  of  date  Novem- 
ber 9th,  1869,  in  which,  after  giving  him  some  general  advice 
as  to  the  management  of  the  plantation,  and  recommending 
liim  to  rely  U|K)n  Mr.  Warwick,  he  uses  this  language:  **  You 
Ittd  better  let  a  part  of  the  land  rest  than  .to  let  other  people 
tend  it  and  get  all  that  is  made  on  the  land,  if  it  takes  you 
ieo  years  to  pay  out  and  have  stock  enough.  You  have  a 
good  fortune  there.  I  am  disposed  to  stand  up  to  you  as  long 
«  I  see  you  are  pursuing  the  right  way." 
The  defendant  closed. 

The  plaintiff  moved  to  exclude  all  the  testimony  of  War- 
wick and  the  above  letter.  The  motion  was  sustained,  and 
the  defendeut  excepted. 

The  defendant  requested  the  court  to  charge  the  jury  as 
follows : 

'*l8t.  The  plaintiff  must  recover  on  the  strength  of  his  own 
Ctfe  and  not  upon  the  weakness  of  defendant's. 

*^2d.  If  you  believe  from  the  evidence  that  in  December, 
1870,  the  parties  made  a  new  contract  by  whicli  Wylie  ex- 
tended the  time  of  payment,  then  you  cannot  find  for  the 
plaintiff  on  the  original  contract. 

**M,  If  you  find  for  the  plaintiff  you  may  allow  the  defend- 
ant a  reasonable  time  to  pay  for  the  land  and  require  Wylie's 
estate  to  make  good  titles.'^ 

The  court  refused  to  charge  as  requested,  and  defendant  ex- 
cepted. 

The  court  charged  the  jury  as  follows:  '*If  you  believe 
fiom  the  evidence  that  Nicholas  W^ylie,  in  his  lifetime,  sold 
dM  premises  in  dispute  to  the  defendant,  the  defendant  giving 
l9  Wylie  his  notes  for  the  purchase  money,  payable  at  differ- 
ent dates,  and  Wylie  giving  his  bond  to  make  the  defendant 
titles  when  the  purchase  money  was  paid,  and  that  the  de- 
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fendant  went  into  possession  of.  the  land  under  this  contract, 
and  that  the  notes  given  for  the  purchase  price  agreed  on  are 
past  due  and  unpaid,  then  the  plaintiff  is  entitled  to  recover 
the  premises,  and  you  should  so  find."  To  which  charge  the 
defendant  excepted. 

The  jury  found  for  the  plaintiff.  Error  is  assigned  upoa 
each  of  the  above  grounds  of  exception. 

When  this  case  was  called  in  the  supreme  court,  counsel  for 
plaintiff  in  error  called  the  attention  of  the  court  to  the  fact 
that  his  client  had  been  adjudged  to  be  a  bankrupt  since  the 
rendition  of  the  verdict  in  the  court  below,  and  objected  to 
further  proceeding.  The  motion  was  overruled,  and  the  prin- 
ciple embraced  in  the  third  head-note  announced. 

Hawkins  &  Hawkins;  R.  F.  Lyon  ;  J.  R.  McCleskey, 
for  plaintiff  in  error. 

R.  Toombs,  for  defendant. 

McCay,  Judge. 

1.  This  court  is  committed  by  numerous  decisions  to  the  gen- 
eral doctrine  that  in  tliecaseof  the  executory  sale  of  land  where 
the  purchase  money  is  not  paid  and  no  deed  made,  but  only  a 
bond  for  titles  given,  conditioned  to  be  void  if  the  vendor  make 
titles  on  the  payment  of  the  notes,  that  the  title,  and  therefore 
the  right  to  sue  and  recover  in  ejectment,  remains  in  the  vendor 
until  the  purciiase  money  is  all  paid  :  Solornans  vs.  Dat/,  40 
GeorgiayS2;  Thornpkins  vs.  IVillianis,  19  Ibid.,  56d;  Doy,  ex 
dem,,  Miller  vs.  Swift,  39  Ibid,  91 ;  Ware  vs.  Jackson,  19  IbiiL^ 
452;  McHan  vs.  Stansell,  39  Ibid.,  197.  And  this  works  no 
wrong  to  the  vendee,  at  least  as  between  him  and  the  purcha- 
ser, for  he  can  always  in  equity,  and  perhaps  under  the  Code, 
at  law,  pay,  or  offer  to  pay,  by  bringing  the  money  into  court, 
the  amount  due,  and  demand  his  title.  We  have  looked  Tnto 
the  cases  referred  to  by  the  plaintiff's  counsel,  but  we  do  not 
think  they  meet  his  case.  The  "references  to  Tyler  on  Ejectment 
are,  as  we  understand  them,  in  harmony  with  the  doctrine  we 
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insist  upon  in  the  case  of  executory  contracts  for  the  sale  of 
land.  There  are,  doubtless,  special  rules  applicable  to  tlie  re- 
lation of  landlord  and  tenant,  but  they  stand  upon  their  own 
nature.  In  the  ease  of  a  vendor  of  land  who  has  given  bond 
for  titles  on  the  payment  of  the  purchase  money,  the  very  pur- 
pose of  retaining  the  title  is  to  protect  himself  by  insisting  on 
his  legal  right.  We  recognize  that  if  the  vendee  pays  or  makes 
improvements,  that  he  has  an  equity,  even  after  condition  bro- 
ken, to  pay  the  balance  and  demand  a  title.  But  the  vendor's 
right  is  the  legal  title,  and,  therefore,  the  legal  right  to  the 
possession,  unless  the  vendee  comply  with  the  bargain  on  his 
part.  The  land,  until  the  purchase  money  is  all  paid,  is  le- 
gally the  property  of  the  vendor,  and  subject  to  be  sold  under 
a  judgment  against  him,  even  though  that  judgment  be  ob- 
tained after  the  date  of  the  bond. 

2.  We  are  not  prepared  to  say  that  if  a  new  day  of  pay- 
ment were  definitely  and  legally  agreed  upon,  that  the  right 
to  sue  might  not  be  waived;  but  that  ought  to  definitely  and 
distinctly  appear.  Northing  appears  here  but  a  stipulation 
for  ten  per  cent,  interest  until  paid.  Tliat  fixes  no  new  day. 
The  holder  of  the  notes  is  not  prevented  from  suing  next  day. 
An  agreement  to  fix  a  new  day,  and  thus  extend  the  terms  of 
the  bond,  is,  in  effect,  an  agreement  in  relation  to  the  sale  of 
land,  or  an  interest  therein,  and  ought  to  be  in  writing,  under 
the  statute  of  frauds.  It  is  not  pretended  that  it  was  in  writ- 
ing, or  that  it  was  intended  to  be  in  writing.  The  truth  is, 
that  the  agreement,  if  one  there  was,  was,  in  its  nature,  so 
loose  that  it  was  obviously  impossible  to  put  it  in  writing. 
At  any  rate,  it  was  nothing  but  a  parol  agreement. 

3.  We  do  not  see  what  the  bankruptcy  of  the  plaintiff 
in  error  has  to  do  with  this  case.  The  verdict  in  ejectment, 
by  the  superior  court,  ousted  him  of  the  land.  If  anybody 
has  a  right  to  object  to  the  prosecution  of  this  case  here,  it  is 
the  defendant  in  error.  He  is  not  acting — he  is  the  sufferer — 
he  is  not  proceeding.     On  the  whole,  we  aflBrm  the  judgment. 

Judgment  afdrmed. 
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Bowling  vs.  Whatley. 

Mary  Bowling,  administratrix,  plaintiff  in  error,  V8,  Or- 
NAN  Whatley,  defendant  in  error. 

1.  When  there  has  been  a  couDter-showingto  a  motion  for  a  continaancei 
and  the  testimony  is  conflicting,  the  decision  of  the  court  thereon  will 
riot  be  interfered  with,  unless  it  appears  that  there  has  been  an  abuse 
of  discretion  in  the  refusal  of  the  continuance. 

2.  If  the  motion  be  founded  on  the  ground  that  the  defendant's  health 
yould  not  permit  her  to  be  present  at  the  trial,  and  on  the  hearing  of 
a  motion  for  anew  trial  the  defendant's  affidavit  is  used,  which  neither 
stales  her  condition  at  the  time  the  trial  was  had,  or  shows  wherein 
she  could  have  sufi'ered  damage  by  reason  of  her  absence,  the  refusal 
of  the  continuance  is  not  a  sufficient  ground  for  granting  a  new  trial. 

3.  A  defendant  who  has  filed  a  plea  of  plene  administravit  cannot,  after 
the  testimony  is  concluded  and  the  charge  of  the  court  given  to  the 
jury,  withdraw  his  plea,  and  then,  on  a  motion  for  a  new  trial,  assign 
errors  in  the  ruling  of  the  court  in  admitting  evidence  against  such 
defense,  or  in  the  charge  of  the  court  in  reference  to  the  same. 

Continuance.  New  trial.  Administrators  and  executors. 
Before  Judge  Buchanan.  Troup  Superior  Court.  May 
Term,  1873. 

Oman  Whatley  brought  complaint  against  Mary  Bowling, 
as  administratrix  upon  the  estate  of  Archibald  W.  Tyree, 
deceasal,  for  $316  25,  besides  interest,  alleged  to  be  due  upon 
certain  promissory  notes  made  by  her  intestate.  The  defend- 
ant pleaded  the  general  issue  and  pkne  adminiatravU, 

When  the  case  was  called  for  trial,  counsel  for  defendant 
moved  for  a  continuance  on  account  of  the  absence  of  their 
client  caused  by  sickness  and  family  affliction.  A  counter- 
showing  was  made  by  the  plaintiff.  The  motion  was  over- 
ruled and  defendant  excepted. 

After  the  testimony  was  closed  and  the  jury  charged,  coun- 
sel for  defendant  withdrew  the  plea  of  plene  administravit 
and  relied  upon  that  of  the  general  issue  alone.  The  jury 
found  for  the  plaintiff.  The  defendant  moved  for  a  new  trial 
because  of  error  in  overruling  the  aforesaid  motion  for  con- 
tinuance, and  because  of  certain  alleged  errors  in  rulings  and 
charges  of  the  court,  all  of  which  were  based  upon  the  case 
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as  presented  by  the  plea  of  plene  administravit  In  support 
of  the  motion  was  attached  the  affidavit  of  the  defendant, 
which  faile<l  either  to  stfite  her  condition  at  the  time  of  trial, 
or  to  show  in  what  manner  she  had  been  prejudiced  by  her 
absence.     The  motion  was  overruled  and  defendant  excepted. 

B.  H.  BiGHAM ;  T.  H.  Whitaker,  for  plaintiff  in  error. 
Toole  &  Mabry,  for  defendant. 

Trippe,  Judge. 

1.  The  counter-showing  to  the  motion  was  supported  by 
strong  evidence,  and  we  cannot  say  that  the  judge  who  was  to 
pass  upon  it  abused  his  discretion  in  refusing  the  continuance. 

2.  We  are  the  more  confirmed  iu  our  conclusion,  from  the 
fact  that,  on  the  motion  fur  a  new  trial,  the  affidavit  of  the 
defendant  was  used,  and  it  neither  stated  the  condition  of  her 
health  at  the  time  of  the  trial,  or  her  inability  to  attend  court, 
or  wherein  she  could  have  suffered  damage  by  reason  of  her 
absence.  Nothing  was  positively  stated  by  the  other  witnesses 
showing  that  she  could  not  attend  court,  and  nobody  could 
have  better  known  as  to  that  than  the  defendant  herself 
That  omission  in  the  affidavit  was  significant.  Courts  should 
not  be  left  to  grope  in  the  dark;  and  it>  may  be  strongly  in- 
ferred, where  one  knows  whether  a  particular  thing  is  true  or 
not,  (and  if  it  be  true,  it  is  to  his  interest  to  let  it  be  known,) 
and  he  does  not  state  it,  that  that  fact  does  not  really  exist. 
In  cases  like  the  one  under  consideration,  this  rule  is  specially 
applicable. 

3.  The  plea  of  plene  administravit  was  filed.  This  cast  a 
certain  onus  upon  the  plaintiff,  and  imposed  a  special  risk  on 
the  defendant,  if  found  against  the  plea.  After  the  evidence 
was  all  in,  and  the  charge  of  the  court  ^given,  the  plea  was 
withdrawn.  Whether  this  was  done  over  the  objection  of 
plaintiff  or  not,  does  not  appear.  The  withdrawal  of  the 
plea  relieved  the  defendant  (the  administratrix,)  from  the  dan- 
ger of  an  alternative  verdict — one  reaching  her  individually. 

Vol.  Liii,  8. 
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She  could  not  do  this  and  then  except  to  the  rulings  or  charges 
of  the  court  on  that  question.  The  law  cannot  be  speculated 
upon  in  tiiat  way.  When  the  plea^was  withdrawn,  all  the 
issues  growing  out  of  it  fell  with  it.  If  rights  are  claimed, 
the  corresponding  burdens  must  be  borne. 
Judgment  affirmed. 


Reubex  ,W.  Wade,  guardian,  plaintiff  in  error,  vs.  Elbery 

Roberts,  defendant  in  error. 

That  the  affidavit  upon  which  an  attachment  was  based  was  sworn  to  bj 
the  plaintiff  '*  as  gaardian,''  was  no  ground  to  dismiss  the  proceedings* 
Such  affidavit  was  the  individual  oath  of  the  party  swearing  thereto. 

Attachment.  Guardian  and  ward.  Before  Judge  Strozeb. 
Decatur  Superior  Court.     May  Term,  1874. 

For  the  i&cts  of  this  case,  see  the  decision. 

E.  C.  Bower,  by  B.  B.  Bower,  for  plaintiff  in  error. 

John  C.  Rutherford;  I.  A.  Bush,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  sued  out  an  attachment  under  the  provisions 
of  the  3293d  section  of  the  Code,  and  made  affidavit  before  a 
notary  public,  as  guardian  of  Leila  M.,  Frances  C,  Alice  M., 
William  H.,  and  Sarah  C.  Stafford,  minor  heirs  of  S.  S.  Staf- 
ford, deceased,  that  one  Roberts  was  indebted  to  him,  as  such 
guardian,  the  sum  of  $2,380  00;  that  he  held  said  note  as  col- 
lateral security,  and  that  the  same  is  now  due,  and  that  said 
debt  was  created  by  the  purchase  of  lots  of  land  numbers  two, 
three,  thirty-eight  and  thirty-nine,  in  the  twenty-seventh  dis- 
trict of  Decatur  county,  and  that  said  Roberts  is  in  possession 
of  said  property,  for  the  purchase  of  which  said  debt  was  cre- 
ated.    The  affidavit  was  made  in  Early  county.     Bond  and 
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security  was  given  by  the  plaintiff,  and  attachment  issued  by 
the  Dotar}'  public,  directed  to  all  and  singular  the  sheriffs  and 
constables  of  the  state,  which  was  levied  on  the  land  described 
as  the  property  of  Roberts,  who  was  the  defendant  therein,  by 
W,  W.  Howell,  sheriff.  A  motion  was  made  by  the  defend- 
ant to  dismiss  the  attachment  on  several  grounds:  First,  be- 
cause the  affidavit  was  not  sworn  to  according  to  law,  the  said 
Wade  swearing  as  guardian,  which  is  contrary  to  law.  Upon 
which  ground  the  bill  of  exceptions  states,  and  all  others 
stated  in  the  motion,  the  court  dismissed  the  attachment,  and 
the  plaintiff  excepted. 

The  section  of  the  Code  under  which  this  attachment  was 
sued  out  declares  that,  ''process  of  attachment  may  issue  in 
behalf  of  any  creditor  whose  debt  is  created  by  the  purchase 
of  property,  upon  such  debt  becoming  due,  when  the  debtor 
who  created  such  debt  is  in  the  possession  of  the  property  for 
the  purchase  of  which  the  debt  was  created."  The  court  evi- 
dently dismissed  the  attachment  on  the  first  ground  taken  in 
the  motion,  and  not  upon  all  or  any  of  the  other  grounds, 
because  if  any  of  the  other  grounds  had  been  well  taken,  the 
same  would  have  been  amendable.  Although  Wade,  the 
plaiutiff,  represented  himself  as  guanlian  in  the  affidavit,  still 
he  made  oath  to  the  facts  stated  therein  in  his  individual  ca- 
pacity ;  it  was  his  individual  oath,  and  if  untrue,  he  could  be 
indicted  therefor.  The  fact  that  he  was  the  guardian  of  the 
minor  wards  did  not  make  the  affidavit  any  the  less  his  indi- 
vidual affidavit;  he  took  his  corporal  oath  as  to  the  truth  of 
it  upon  his  individual  responsibility.  From  the  facts  dis- 
closed in  the  record,  we  are  of  the  opinion  that  the  issuing 
And  levying  the  attachment  in  this  case,  was  in  pursuance  of 
the  provisions  of  the  Code,  and  a  substantial  compliance  with 
the  requirements  thereof,  and  that  the  court  erred  in  dismiss- 
ing it. 

ijet  the  judgment  of  the  court  below  be  reversed. 
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Curry  vs.  The  National  Bank  of  Augusta. 

George  P.  Curry,  plaintiff  in  error,  vs.  The  Nationai* 
Bank  of  Augusta,  defendant  in  error. 

1.  A  plaintiff  in  garnishment  is  not  entitled  to  enter  a  judgment  against 
the  garnishee,  because  the  answer  was  filed  in  vacation,  the  same  haT' 
iog  been  so  filed  subsequent  to  the  term  next  after  service  of  the  soiir' 
mons  and  before  judgment  was  obtained  against  the  principal  debtor* 

2.  If  the  answer  admits  indebtedness  to  the  defendant  of  a  certain  sam, 
but  sets  up  that  he  is  indebted  to  the  garnishee  in  a  certain  other  sani 
of  a  much  larger  amount,  and  the  plaintiff  asks  a  judgment  for  the 
sum  so  admitted,  on  the  ground  that  a  claim  of  the  garnishee  againsi 
the  principal  debtor,  if  not  due,  cannot  be  retained  under  the  doctrine 
of  set-off,  and  it  does  not  appear  from  the  pleadings  that  it  is  not  doe^ 
the  plaintiff  should  traverse  the  answer  and  prove  the  fact  on  which 
he  relies,  before  he  can  assert  any  right  to  the  judgment  he  seeks. 

8.  Where  a  garnishee  discharges  himself  by  his  answer,  he  is  entitled  ta 
a  judgment  against  the  plaintiff  for  the  cost. 

Grarnishment.     Costs.     Before  Judge  Gould.     City  Court 
of  Augusta.     May  Term,  1874. 

On  December  22d,  1873,  Curry  instituted  an  action  of 
complaint  against  Milledge  L.  Bonham,  as  maker,  and  Gra- 
ham &  Butler,  as  acceptors,  on  a  drafl  dated  April  7th,  1873^ 
and  due  November  1st,  next  thereafter,  for  $130  00,  return- 
able to  the  February  term,  1874,  of  tlie  city  court  of  Augus- 
ta. On  the  same  day  process  of  garnishment  was  served  6d 
the  National  Bank  of  Augusta.  On  April  4th,  1874,  in 
vacation,  the  garnishee  answered  denying  all  indebtedness  ta 
the  defendants,  except  in  the  sum  of  $67  06,  which  appeared 
on  its  books,  to  the  credit  of  Graham  &  Butler.  The  answer 
also  set  up  that  Graham  &  Butler  were  indebted  to  the  gar- 
nishee in  the  sum  of  $25,000  00,  or  other  large  sum,  and  it 
therefore  claimKl  the  right  to  retain  the  $67  06  aforesaid,  to 
be  applied  to  said  indebtedness.  On  May  25th,  1874,  the 
plaintiff  obtained  a  judgment  against  the  defendants.  Upoo 
the  call  of  the  case  against  the  garnishee  the  plaintiff  moved 
for  a  judgment  for  the  full  amount  of  his  claim.  The  motioi^ 
was  overruled  and  plaintiff  excepted. 

The  plaintiff  then  moved *for  a  judgment  for  the  amount 
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admitted  to  be  due  to  Graham  &  Butler.     This  the  court  re-* 
fused  to  allow,  holding  that  the  garnishee  was  entitled  to  ap- 
propriate said  sum  to  the  iudebteilness  to  it.     To  this  ruling 
tJie  plaintiff  excepted. 

The  garnishee  moved  for  a  judgment  for  $5  00  cost^  against 
the  plaintiff.     This  the  court  allowed  and  plaintiff  excepted. 
Error  is  assigned  upon  each  of  the  above  grounds  of  ex- 
ception. 

H.  Clay  Foster,  for  plaintiff  in  error. 

Ebank  H.  Miller  ,•  J.  C.  C.  Black,  for  defendant. 

Tbippe,  Judge. 

1-  The  answer  of  the  garnishee  was  not  filed  at  the  return 
term  of  the  summons,  nor  was  that  the  term  at  which  judg- 
Bient  could  have  been  obtained  against  the  principal  debtor. 
It  was  the  first  term  after  suit  was  commenced  against  him. 
The  answer  of  the  garnishee  was  made  out  and  filed  after  the 
ddjoumment  of  that  term,  but  before  the  judgment  term  for 
the  main  suit.  We  do  not  think  that  by  this  the  garnishee 
forfeited  all  right,  and  was  subject  to  have  judgment  entered 
jigainst  him  as  a  defaulting  garnishee  who  does  not  answer  at 
all.  It  may  be  true  that  a  garnishee  should  not  make  answer 
before  the  term  of  the  court  to  which  the  summons  is  made 
returnable;  but  if  no  judgment  can  then  be  rendered  against 
the  main  debtor  or  the  gai-nishee  either,  the  latter,  by  not  then 
answering,  should  not  be  in  a  worse  condition  than  the  prin- 
cipal debtor.  If  the  debtor  does  not  defend  or  answer  to  the 
anit  against  him  at  the  first  term,  he  may  still  do  so  at  the 
next.  It  is  true,  he  may  be  put  on  terms,  but  never  such 
terms  as  will  deny  him  all  rights  and  absolutely  entitle  the 
plaintiff  to  a  judgment.  Here  nothing  was  asked  of  the  gar- 
nishee. The  right  was  claimed  by  the  plaintiff  to  reject  the 
answer  altogether,  and  to  take  judgment  for  another  person's 
debt  against  the  garnishee.  The  court  did  not  err  in  refusing 
auch  a  judgment:  See  Code,  sections  3304,  3536;  15  Georgia, 
188 ;  32  Ibid.,  118 ;  38  Ibid.,  299 ;  45  Ibid.,  489. 
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2.  The  answer  admitted  that  on  the  books  of  the  garnishee 
there  was  a  small  balance  due  the  debtor^  but  set  up  that  there 
was  a  much  larger  indebtedness  owing  by  that  debtor  to  the 
bank.  If  the  plaintiff  rely  on  the  point  that  the  indebted- 
ness of  his  debtors  to  the  garnishee  was  not  due,  and  that  on 
that  ground  it  could  not  be  set  off  by  the  garnishee  against 
what  it  owed  to  such  debtors,  he  should  have  traversed  the 
answer  and  set  up  that  fact.  .  It  does  not  so  appear  by  the 
answer.  AVe  take  the  answer  to  mean  that  such  indebtedness 
was  due.  The  point  was  made  that  the  amount  which  the 
bank  owed  to  the  plaintiff's  debtors  was  an  amount  due  them 
as  depositors.  The  answer  does  not  so  state,  but  simply  says 
that  the  sum  of  §67  00  is  to  their  credit  on  the  books  of  the 
bank.  The  character  of  that  liability  on  the  part  of  the  bank 
is  not  shown. 

3.  Where  a  garnishee  discharges  himself  by  his  answer  he 
is  entitled  to  a  judgment  against  the  plaintiff  for  his  cost. 
This  we  take  to  be  the  proper  construction  of  section  3649  of 
the  Code.  No  point  was  made  that  the  sum  of  §5  00  was  an 
improper  amount. 

Judgment  affirmed. 


The  Water  Lot  Company  of  tbe  City  of  Columbus^ 
plaintiff  in  error,  vs.  The  Bank  of  Brunswick,  defend- 
ant in  error. 

1.  When,  pending  a  snit  by  a  corporation,  an  act  of  the  legislaiare  wa» 
passed  changing  the  name  of  the  corporation,  if  corporators  shoald  coo* 
sent,  and  the  suit  proceeded  to  judgment  in  the  original  name : 

ffeldf  that  it  was  too  late  afler  judgment  for  the  defendant  to  set  up  that 
there  was  no  such  corporation,  especially  if  he  fails  to  make  it  appear 
that  the  corporators  accepted  the  new  name. 

2.  Where  an  order  was  passed  during  term  time  by  the  judge,  and  pot 
upon  the  minutes,  establishing  a  lost  execution  without  any  notice  to 
defendant,  and  a  levy  and  return  upon  the  same  was  made  by  the  sheriff 
and  the  lost  fi.  fa.  was  subsequently  found : 

Held,  that  the  entry  upon  the  established  copy  was  such  an  entry  as  pre- 
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▼ent^d  the  Judgment  from  becoming  dormant,  and  this,  even  though 
the  pl&intiff,  after  finding  the  original,  upon  his  own  motion,  set  aside 
the  established  copy. 

Corporations.  Judgments.  Lost  papers.  Executions.  Be- 
fore Judge  James  Johnson.  Muscogee  Superior  Court.  No- 
vember Term,  1873.  • 

On  June  6th,  1864,  the  Bank  of  Brunswick  instituted  ac- 
tions of  assumpsit  against  the  Water  Lot  Company  of  the  city 
of  Columbus,  one  for  $782  30,  besides  interest,  and  the  other 
for  §250  00,  besides  interest,  alleged  to  be  due  upon  certain 
due  bills.  Judgments  were  obtained  on  June  7th,  1856,  and 
executions  issued  on  July  9th,  1856. 

By  act  of  February  13th,  1854,thenameof  the  Bankof  Bruns- 
wick was  changed  to  that  of  the  Union  Bank,  "  if  the  stock- 
holders therein  so  determine."  It  was  further  provided  "  that 
npou  all  contracts  of  any  kind,  heretofore  or  prior  to  the  first 
day  of  September  next,  made  by  or  with  said  bank,  shall  be 
good  and  valid,  and  may  be  sued  on  in^ayor  of  or  against  the 
said  bank  by  its  said  new  name,  and  that  in  all  suits  brought 
in  favor  of  or  against  it  by  its  present  name,  and  which  may 
be  undetermineil  on  the  said  firet  day  of  September  next,  it 
shall  besufficient  to  suggest  upon  the  record  the  change  of*name 
made  by  this  act,  and  said  suits  shall  be  proceeded  in  accord- 
ingly." 

At  the  November  term,  1873,counsel  for  defendant  moved 
to  quash  said  executions  upon  the  following  grounds: 

Ist.  Because  said  ji.  Jets,  are,  as  appears  by  their  face  and 
the  entries  on  them,  both  dormant  and  barred  by  the  statute  of 
limitatioDS. 

2d.  Because  at  the  time  the  judgments  were  rendered  on 
which  the^.  fas,  are  based,  there  was  not  in  existence  any  cor- 
poration having  the  name  of  the  Bank  of  Brunswick  or  having 
authority  to  use  that  name. 

On  each  of  these  executions  were  entries,  in  brief,  as  follows  : 
A  levy  on  certain  property,  of  date  September  1st,  1865.  *'  Sale 
postponed  to  first  Tuesday  in  November.     October  2d,  1865. 
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Levy  dismissed  October  24th,  1873.  (Signed)  H.  G.  Ivey, 
sheriff."  A  levy  on  certain  property  of  date  October  25th,  1873. 
It  also  appeared  that  the  execution  for  the  larger  amount 
had  been  lost  and  a  copy  established  with  the  aforesaid  entries 
thereon,  without  any  notice  to  the  defendant.  An  additional 
entry  liad  als^  been  made  on  the  same  of  a  levy  on  certain  prop- 
erty, of  date  April  1st,  1868.  Pending  the  argument  of  the 
motion,  counsel  for  the  plaintiff,  having  found  the  original, 
had  the  order  establishing  the  copy  set  aside.  The  motion 
was  overruled  and  defendant  excepted. 

Henry  L.  Benning,  for  plaintiff  in  error. 

R.  J.  Moses,  for  defendant. 

McCay,  Judge. 

1.  The  question  made  as  to  the  name  is  not  vital.  It  is  not 
denied  that  there  was  a  corporation,  and  that  the  plaintiff  was 
originally  known  by  that  name.  The  English  rule,  and  the 
one  adopted  generally,  is,  that  if  the  plea  be  that  there  is  no 
such  corporation,  that  is  a  plea  in  bar,  but  if  the  objection  be 
merely  as  to  the  name,  the  plea  is  only  a  misnomer,  and  must 
be  pleaded  in  abatement.  The  charter,  as  well  as  the  change 
of  name,  is  matter  of  public  law,  of  which  the  court  will  take 
notice,  so  that  the  objection  is  really  only  in  the  nature  of  a 
plea  in  abatement :  1  Saunders'  Reports,  340,  note  (A./)  1 
Bos.  &  Pull.,  40;  30  Illinois,  120.  Besides,  it  does  not  ap- 
pear that  the  corporation  ever  accepted  the  new  name,  and  the 
motion  does  not  so  allege. 

2.  This  court  has  several  times  held  that  any  proceedings 
by  the  plaintiff,  showing  that  he  claimed  his  judgment  to  be 
a  subsisting  one,  entered  of  record — as  putting  in  his  Ji.  fa. 
to  claim  money,  prosecuting  a  claim,  etc.,  is  a  substantial  com- 
pliance with  the  act  of  1825,  so  as  to  prevent  the  judgment 
from  becoming  dormant.  Here  was  a  proceeding  during  term 
time,  and  an  order  passed  by  the  judge,  put  upon  the  minutes 
by  the  plaintiff,  based  upon  his  claim  of  a  subsisting  judgment. 
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Is  not  this  as  good  as  a  return  of  no  projK^rty,  or  a  levy  and 
an  order  to  dismiss  it?  The  point  of  the  statute  is  not  actioriy 
but  some  proceeding  showing  that  the  plaintiff  claims  his  judg- 
ment to  be  subsisting.  This  copy  was  levied  and  a  return  made. 
True,  the  original  was  afterwards  found.  That  the  copy  was 
abandoned  does  not,  we  think,  change  the  result.  The  plain- 
tiff was  proceeding  with  his  judgment.  The  copy  w^as  a  le- 
gal copy,  and  the  proceeding  had  all  the  substantial  effect  of 
a  return  on  the  original. 
Judgment  affirmed. 


Paul  Jenkins,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

1.  If  a  prisoner  barn  a  hole  in  the  door,  or  attempt  to  burn  one  through 
the  floor  of  a  guard-house,  situate  in  an  incorporated  town,  merely  for 
the  purpose  of  eflfecting  his  escape,  and  not  with  the  intent  to  '*  con- 
sume or  to  generally  injure  the  building,"  and  neither  of  such  results 
occur,  he  is  not  guilty  of  the  offense  of  attempting  to  burn  a  house,  as 
defined  in  sections  4376  and  4881  of  the  Code. 

2.  The  crime  of  which  the  prisoner  was  convicted  is  not  sufficiently  proved 
by  the  evidence  to  justify  the  verdict  of  guilty. 

Criminal  law.  Arson.  New  trial.  Before  Judge  Hill. 
Houston  Superior  Court.     May  Term,  1874. 

Paul  Jenkins  was  placed  on  trial  for  the  offense  of  arson, 
allied  to  have  been  committed  upon  the  guard-house,  in  the 
town  of  Fort  Valley,  on  March  22d,  1874.  The  defendant 
pleaded  not  guilty.     The  evidence  made  the  following  case : 

The  guard-house  referred  to  in  the  indictment  had  two 
doors  to  it,  an  outer  and  an  inner  door.  On  the  day  alleged 
the  inner  door  was  discovered  to  have  a  hole  burned  through 
it  about  one  foot  in  diameter.  The  floor  at  the  back  of  the 
room  was  also  burned.  At  that  point  ignited  matches  were 
discovered.  Burnt  paper  was  found  between  the  outer  and 
ioner  door ;  also  on  the  floor.     Playing  cards  were  also  on 
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the  floor.  The  defendant  was  the  only  occupant  of  the  guard- 
boose.  Fire  conid  not  have  been  communicated  to  the  poiots 
above  designated  from  without.  Before  the  burning  at  the 
back  of  the  room  was  discovered,  the  defendant  stated  that 
the  inner  door  became  ignited  from  lighting  his  pipe.  After 
the  attempt  to  burn  the  floor  was  perceived,  he  oflFered  no  ex- 
planation. The  house  is  within  the  corporate  limits  of  the 
town  of  Fort  Valley.  Had  the  guard-house  been  burned,  it 
is  probable  that  no  other  house  would  have  been  ignited.  It 
is  a  small  one-room  brick  house,  twelve  by  fifteen  feet.  The 
defendant  was  not  drunk  when  he  was  discovered,  but  looked 
as  if  he  had  been.  There  was  one  window  to  the  house — one 
foot  by  two— with  bars  one-fourth  of  an  inch  apart.  The 
outer  door  was  covered  with  tin ;  the  inner  door  was  of  two 
inches  pine  plank;  one  and  one-half  or  two  feet  between  the 
doors.    The  fire  was  out  when  the  house  was  enteretl. 

The  jury  returned  the  following  verdict :  "  We,  the  jnry, 
find  tlie  prisoner  not  guilty  of  arson,  but  of  the  attempt  to 
bum,  and  we  recommend  the-  court  to  commute  the  sentence 
from  hanging  to  imprisonment  for  life.'* 

The  defendant  mo  veil  for  a  new  trial  because  the  verdict 
was  contrary  to  the  law  and  the  evidence.  The  motion  wa» 
overruled,  and  the  defendant  excepted. 

Duncan  &  Miller,  for  plaintiff  in  error. 

W.  S.  Wallace,  solicitor  general  pro  tem.y  by  W.  R 
Hill,  for  the  state. 

TRtPPE,  Judge. 

1.  The  attempt  "to  burn  a  house,"  referred  to  in  section 
4376  of  the  Code,  must  mean  an  attempt  to  commit  the  burn- 
ing defined  in  section  4381,  that  is,  "  to  consume  or  generally 
injure  the  house.^'  One  is  not  guilty  of  the  crime  of  burning 
unless  "the  house  is  consumed  or  generally  injured.^'  If  the 
ofiense  of  burning  requires  a  total  destruction  or  general  in- 
juring of  the  house  to  make  it  complete,  then  the  attempt  to 
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burn  involves  the  intention  to  destroy  or  to  generally  injure. 
If  the  facts  fell  short  of  proving  this  intent,  then  the  crime  of 
attempted  arson  is  not  proved.     Rape  is  the  carnal  knowledge 
of  a  female  forcibly  and  against  her  will.     An  attempt  to  com- 
mit rape  implies  the  intent  to  have  that  knowledge  forcibly, 
etc.    An  assault  with  intent  to  murder  must  have  in  it  all 
the  elements  which  constitute  murder,  except  the  death  of  the 
party  assaulted.     So  an  attempt  to  commit  arson  must  have 
til  the  features  of  arson  except  the  actual  destruction  or  the 
generally  injuring  of  the  house — that  is,  it  must  be  shown  to 
have  been  the  intent  of  the  defendant  to  do  one  or  both  of 
those  things.     So  thought  the  supreme  court  of  North  Caro- 
lina, in  the   case  of  The  State  vs,  Mitchell,  5  Iredell,  350. 
There  the  defendant  was  indicted  for  burning  the  jail  in  which 
be  wafe  confined.     The  door  of  the  room  in  which  he  was 
placed  and  the  ceiling  of  that  room  were  partially  consumed. 
The  question  raised  was,  that  if  ihe  prisoner  only  intended 
to  burn  off  the  lock,  so  he  could  escape,  and  not  to  burn  down 
the  jail,  he  was  not  guilty.     A  contrary  charge  was  given  to 
the  jury,  and  on  a  review  of  the  case,  the  supreme  court  held 
that  if  it  was  not  the  intention  of  "the  prisoner  to  burn  or 
destroy  the  jail,  but  he  put  fire  to  the  lock  to  burn  it  off  to 
effect  his  escape,  and  not  to  destroy,  the  felony  was  not  com- 
plete.    It  was  added  by  the  court  that  if  the  prisoner  will- 
fully put  fire  to  the  jail  with  the  intent  to  effect  his  escape  by 
consuming  or  destroying  it,  he  would  be  guilty  if  the  jury 
should  believe  that  his  secondary  intent  was  to  burn  and 
destroy  the  jail,  although  his   main  intent  was  thereby  to 
efiect  his  escape.     This  qualification  was  correct.     The  court 
referred  to  the  case  of  The  People  vs.  Cotteral,  18  John. 
115,  as  an  authoritv  for  the  decision.     That  case  does  sustain 
the  one  quoted  from  Iredell,  and  asserts  the  same  principle. 
The  North  Carolina  case  discusses  the  matter  at  length,  both 
on  principle  and  authority,  and  we  think  the  conclusion  is 
right.     It  is  unnecessary  to  review  the  testimony  contained  in 
the  record  to  show  that,  as  it  appears,  this  intent  on  the  part 
ihe  defendant  in  this  case  was  not  sufficiently  shown  to  au- 
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thorize  a  conviction  involving  life  or  imprisonment  for  life. 
It  mav  be  stated  that  the  place  where  the  attempt  to  set  fire 
\ras  made,  the  fact  that  there  were  materials  unconsumed 
wherebj  the  fire  might  have  been  continued,  esj)eciall7  when 
taken  in  connection  with  the  statement  made  bv  the  chief  wit- 
nes5  fortiie  state,  that  he  thought  the  defendant  ^'attempted 
to  burn  a  hole/'  make  it  doubtful  whether  it  was  the  intent 
of  the  prisoner,  in  the  language  of  the  Code,  to  consume  or 
generally  injure  the  house.  This  statement  was  made  by  the 
witness  without  objection,  and  after  he  had  given  a  detailed 
account  of  all  that  he  saw  and  the  appearance  of  everything 
connected  with  the  jail. 

2.  At  any  rate,  under  this  testimony,  w*here  such  conse- 
quences are  involved,  we  think  that  an  investigation  on  an- 
other trial  would  be  best. 

Judgment  reversed. 


Hardeman  &  Sparks,  plaintiff  in  error,  vs.  Wulliam  Bat- 

TEBSBY,  defendant  in  error. 

1.  Where  a  court  of  equity  would  originally  have  bad  jarisdiction  of  the 
case,  the  fact  that  concarrent  jarisdiction  has  been  giren  to  the  com- 
mon law  courts,  does  not  depriTe  it  thereof;  and  where  courts  hare 
concurrent  jarisdiction,  that  first  taking  will  retain  it 

2.  Where  a  wareboaseman*s  receipt  for  cotton  was  lost  or  destroyed,  a 
court  of  equity  has  jurisdiction  of  a  bill  filed  for  the  recovery  of  the 
cotton,  containing  therein  an  offer  of  bond  and  security  to  indemnify 
the  warehouseman  from  any  subsequent  liability  on  such  receipt. 

3.  Especially  should  a  demurrer  to  such  a  bill  be  OTerruled,  where  it 
appears  that  if  the  same  be  dismissed  the  remedy  of  complainant  at 
law  would  be  barred  by  the  statute  of  limitations. 

Equity.  Jurisdiction.  Warehousemen.  Statute  of  limi- 
tations. Before  Judge  Hiix.  Bibb  Superior  Court.  Octo- 
ber  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 
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R.  F.  Lyon,  for  plaintifls  in  error. 
Laiher  &  Anderson,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant,  as  the  surviving  co- 
Partner  of  the  firm  of  William  Battersby  &  Company,  against 
defendants,  in  which  the  complainant  alleges  that  in  May^ 
1864,  Battersby  &  Company  placed  in  the  hands  of  one  North 
certain  cotton  receipts  given  by  the  defendants,  as  warehouse- 
Dien,  to  have  the  cotton  specified  therein  shipped  to  them  at 
Savannah,  the  cotton  being  the  property  of  complainant;  that 
Iforth  died  without  having  removed  or  disposed  of  thirty 
Wesof  said  cotton;  that  complainant  is  unable  to  find  de- 
fendants' receipts  for  the  cotton  among  the  papers  of  North, 
after  a  careful  search ;  that  the  same  were  lost,  destroyed  or 
DJispIaced  whilst  in  the  possession  of  North,  and  cannot  be 
found;  that  complainant  has  demanded  the  cotton  of  defend- 
ants, which  they  said  they  would  deliver  on  the  production  of 
their  receipts,  complainant  then  and  there  offering  to  indem- 
nify them  from  liability  to  any  other  person  or  persons  on 
said  cotton  receipts,  as  he  was  unable  to  produce  them,  said 
receipts  having  been  lost,  destroyed  or  misplaced,  as  before 
stated.  The  defendants  refused  to  deliver  the  cotton.  The 
complainant  prays  that  defendants  may  be  decreed  to  account 
to  him  for  the  value  of  the  cotton,  after  allowing  them  all 
proper  charges  and  expenses  for  and  on  account  of  the  storage 
of  said  cotton,  upon  his  giving  bond  and  security  as  heretci- 
foreoffere<l  by  him. 

Sach  are  substantially  the  allegations  in  complainant's  bill^ 
which  was  filed  in  the  clerk's  office  on  the  19th  of  October, 
1867,  and  was  pending  in  court  without  any  demurrer  there- 
to, until  the  23d  of  January,  1874,  when  the  complainant 
amended  his  bill,  at  which  term  of  the  court  the  case  came 
on  for  trial.  The  defendants  then  demurred  to  thecomplain- 
aot's  bill  on  the  ground  that  there  was  no  equity  in  it,  inas- 
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.  much  as  the  complainant  had  an  adequate  and  complete  rem- 
edy at  common  law.  The  court  overruled  the  demurrer,  and 
the  defendants  excepted. 

1.  The  receipts  for  the  cotton  were  not  given  by  the  defend- 
ants to  the  complainant,  and  we  infer  from  the  description  given 
in  the  complainant's  bill  of  the  marks  upon  the  several  bales, 
that  the  receipts  were  given  and  delivered  by  the  defendants 
to  the  planter,  or  to  the  parties  who  originally  stored  the  cot- 
ton in  their  warehouse.  In  Patten  V8,  Bogga,  43  Oeorgia 
Reports,  167,  it  was  held  tliat  where  a  warehouseman  was 
sued  in  trover  b}'  one  wlio  claimed  to  be  the  assignee  of  his 
receipt  for  a  number  of  bales  of  cotton,  that  it  was  not  suffi- 
cient evidence  of  a  conversion  to  show  that  the  defendant  re- 
fused to  deliver  the  cotton  to  the  claimant  until  the  receipt 
was  producedjOr  good  security  given  to  indemnify  the  ware- 
houseman. 

2.  The  point  decided  in  that  case,  as  applicable  to  the  case 
now  before  us  is,  that  the  defendants^  as  warehousemen,  are 
entitled  to  be  indemnified  before  they  can  be  required  to  de- 
liver the  cotton  to  the  plaintifl^  or  to  account  to  him  for  its 
value.     Before  the  adoption  of  the  Code  allowing  the  com- 

.mon  law  courts  to  mould  verdicts  as  verdicts  and  decrees 
are  rendered  and  framed  in  equity  proceedings,  there  can  be 
no  doubt,  we  think,  that  a  court  of  equity  would  have  had 
jurisdiction  of  the  case  as  made  by  the  complainant's  bill,  for 
the  reason  that  the  remedy  in  the  conimon  law  court  would 
not  have  been  adequate  to  have  decreed  indemnity  for  the  pro- 
tection of  defendants  against  their  liability  on  their  receipts* 
Inasmuch  as  a  court  of  equity  would  originally  have  had  ju- 
risdiction of  the  case,  the  fact  that  concurrent  jurisdiction  has 
been  given  to  the  common  law  courts  does  not  deprive  a  court 
of. equity  of  the  jurisdiction  which  it  originally  had;  and 
when  a  court  of  equity  and  a  common  law  court  have  con- 
current jurisdiction,  the  court  first  tiikiug  will  retain  it:  Code, 
section  3096. 

3.  The  court  of  equity  in  this  case  having  first  taken  ju- 
risdiction of  it,  the  demurrer  was  properly  overruled,  the 
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more  especially  if  the  complainant's  bill  had  been  dismissed 
for  want  of  jurisdiction,  his  remedy  in  the  common  law  court 
might  have  been  barred  by  the  statute  of  limitations. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Gbosge  T.  Cochran,  plaintiff  in  error.  v8.  William  B. 

Swann,  defendant  in  error. 

1.  A  creditor  does  not  have  a  laborer's  lien  for  work  which  he  has  done 
for  the  debtor  by  other  persons  hired  by  him  to  do  the  work. 

2.  LTpon  the  trial  of  an  issue  formed  in  such  a  case,  it  is  necessary  to  a 
recovery  by  the  creditor  for  any  pert  of  the  claim,  that  he  should  show 
for  what  portion  of  the  work  he  is.  entitled  to  the  lien  and  the  value  of 
sach  portion. 

Z,  lo  such  a  proceeding  the  plaintiff  cannot  amend  so  as  to  change  the 
case  into  an  ordinar}^  action  of  assumpsit  or  complaint. 

Laborer's  lien.     Amendment.    Before  Judge  Buchanan. 
Campbell  Superior  Court.     February  Term,  1874. 

Cochran  foreclosed  a  laborer's  lien  against  Swann.  The 
<)efendant  denied  the  existence  of  the  lien.  Upon  the  trial,  it 
speared  from  the  evidence  of  the  plaintiff  that  the  work 
was  done  by  himself  and  five  or  six  hands  employed  by  h'm. 
What  precise  work  he  individually  did,  and  the  value  of  it,* 
"was  not  shown.  Defendant  moved  to  dismiss  the  proceed- 
ings. Before  this  motion  was  acted  on,  plaintiff  proposed 
to  amend  by  changing  the  proceeding  into  an  action  of  as- 
saiijpeit  or  complaint.  The  court  overruled  the  second  mo- 
tion and  sustained  the  first,  to  both  of  which  rulings  plain- 
tiff excepted. 

W.  F.  Wright;  W.  H.  Andrews,  for  plaintiff  in  error, 
^o  appearance  for  defendant. 
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Trippe,  Judge. 

1.  One  who  contracts  to  get  cross-ties,  and  does  get  them  by 
the  employment  of  other  persons,  who  do  the  work,  does  not 
have  a  laborer's  lien  against  the  party  for  whom  he  is  to  fur- 
nish the  ties,  for  the  payment  of  the  debt  thereby  created: 
See  Woolen  vs.  Archery  49  Georgia,  388,  and  Callahan  vs. 
Savannah  and  Charleston  Railroad,  Ibid.,  506.  The  prin- 
ciple decided  in  those  cases  control  this. 

2.  If  the  defendant  make  an  issue  denying  the  existence  of 
the  lien,  and  the  creditor  wishes  to  recover  for  any  part  of  the 
claim  because  that  part  of  it  does  have  the  lien,  he  should 
show  by  proof  for  what  portion  of  the  work  he  is  entitled  to 
the  lien,  and  the  value  of  that  portion.  This  was  not  done 
in  this  case. 

3.  In  a  proceeding  for  the  summary  enforcement  of  a  la- 
borer's lien,  the  plaintiff  cannot  amend  so  as  to  change  the 
case  into  an  ordinary  action  of  assumpsit',  or  complaint  under 
the  statutory  form.  The  case  of  Dunning  &  Tuttte  vs.  Stovall, 
30  Georgia,  444,  is  not  a  precedent  for  such  an  amendment. 
That  was  a  regular  action  commenced  by  the  usual  petition 
and  process,  with  the  additional  claim  for  the  enforcement  of 
the  mechanip's  lien,  and  the  amendment  allowed  was  to  strike 
out  that  part  of  the  petition  referring  to  the  lien  and  toinsert 
such  allegations  as  were  necessary  to  sustain  the  case  against 

.  the  trust  property.  It  was  a  suit  instituted  in  the  superior 
court,  with  regular  service,  and  there  were  all  the  pleadings 
necessary  to  amend  by :  See  The  Columbus  Iron  Works  Com- 
pany vs.  Loudon,  decided  at  the  present  term,  and  Parish  vs. 
Murphy  et  al.,  51  Georgia,  614.  Here  there  are  not  such 
pleadings — there  is  no  stock  to  graft  upon.  The  law  of  amend- 
ment, liberal  as  it  is,  does  not  permit  summary  proceedings  to 
enforce  specific  liens,  which  are  governed  by  special  regula- 
tions, to  be  changed  into  formal  actions  at  law,  which  are  con- 
trolled in  their  commencement  and  mode  of  bringing  parties 
into  court  by  totally  different  rules. 
Judgment  affirmed. 
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Peter  McLaren,  plaintiff  in  error,  vs.  John  McCarty, 

executor,  defendant  in  error. 

1.  Under  the  decision  of  this  court  in  the  case  of  Aki7i  vs.  Freeman,  the 
dormant  judgmant  s^t  was  suspended  from  November  SOth,  1860,  un- 
til the  2l8t  of  July,  1868. 

2.  A  judgment  not  dormant  under  the  law,  at  the  date  of  the  passage  of 
the  limitation  act  of  1869,  is  not  affected  by  that  act,  and  the  plaintiff 
has  three  years  after  his  judgment  has  become  dormant,  to  sue  out  a 
Md  re  facias  to  revive  it. 

Judgments.  Scire  facias.  Statute  of  limitations.  Before 
Judge  James  Johnson.  Muscogee  Superior  Court.  Novem- 
ber Term,  1873. 

On  January  10th,  1856,  Hugh  Dolan  obtained  a  judgment 
^against  Peter  McLaren,  as  garnishee,  in  a  suit  in  which  the 
Hock  Island  Factory  was  defendant,  for  $127  50,  principal, 
$7  65  interest,  and  costs  of  suit.  Execution  issued  on  Janu- 
aiy  6th,  1857.     Upon  this  paper  were  the  following  entries: 

''Received,  June  11th,  of  Hugh  Dolan  $11  12,  which  in- 
eladed  $1  89,  my  fee  for  return,  clerk's,  sheriflF's  cost  on  this 
//a.  (Signed)  William  H.  Lamar." 

^Copied  from  the  fi  fa.  of  same  plaintiff  vs  Rock  Island 
Factory.        (Signed)  A.  Rutherford,  Clerk." 

"Received,  January  7th,  1857,  of  plaintiff,  per  Denton,  at- 
torney, $4  50,  balance  clerk's  and  sheriff's  costs  on  this  fi  fa. 
(Signed)  •*  A.  Rutherford,  Clerk." 

On  July  31st,  1873,  John  McCarty,  as  executor  of  Hugh 
Dolan,  deceased,  commenced  proceedings  to  revive  said  judg- 
ment, returnable  to  the  next  November  term  of  the  court. 
To  this  proceeding  the  defendant  pleaded  the  statute  of  limi- 
tations. The  court  charged  the  jury,  in  substance,  that  if 
they  believed  the  flicts  as  set  forth  in  the  judgment  and  ex- 
ecution introduced  in  evidence  by  the  plaintiff,  then  his  right 
4>f  action  was  not  barred  by  lapse  of  time.  Also,  that  the 
plaintiff  was  entitled  to  three  years  in  which  to  bring  his  ac- 

VOL.  LIII.   4. 
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tion  from  the  time  that  his  judgment  became  dormant  by  lapse 
of  seven  years. 

The  jury  found  for  the  plaintiflF.  The  defendant  excepted 
to  said  charge  and  now  assigns  error  thereon. 

Ingram  &  Crawford,  for  plaintiff  in  error. 

L.  T.  Downing,  for  defendant. 

McCay,  Judge. 

1.  Tliough  I  did  not  agree  to  the  decision  of  this  court  in 
Akin  V8.  Freeman,  49  Oeorgia,  53,  still  it  is  the  law  of  this 
court,  and  the  ji.  fa.  or  judgment  in  this  case,  was  not  dor- 
mant more  than  three  years  before  scire  facias  was  sued  out. 

2.  Assuming  that  the  dormant  judgment  act  was  suspend- 
ed on  18th  December,  1860,  the  whole  time  from  the  18th  of 
December,  1860,  is  not  to  be  counted.  At  the  date  of  the  pas- 
sage of  the  act  of  1869  the  judgment  was  not  dormant,  and  the 
act,  in  its  terms,  only  applies  to  judgments  then  dormant.  It 
is  clear,  therefore,  that  under  the  holding  in  Akin  V8.  Free- 
man, as  the  act  of  1869  does  not  apply  to  it,  the  judgment 
was  not  dormant  over  three  years  before  the  issuing  of  the 
scire  facias.  And  this  was  admitted  in  the  argument.  But 
it  is  said  that  under  the  last  section  of  the  act  of  1869,  the 
bar  attaches.  It  is  said  the  right  to  issue  this  scire  facias  ha» 
arisen  since  the  1st  of  June,  1865,  and  is  therefore  to  be  regu- 
lated by  the  Code,  irrespective  of  the  acts  suspending  the 
statute.  That  while  the  first  seven  sections  of  the  act  of  1869 
only  applies  to  rights  of  action  accruing  before  the  1st  day  of 
June,  1865,  yet  the  last  section  covers  all  cases  where  the  riglit 
of  action  accrued  since  1865.  But  we  are  clear  that  there  is 
nothing  in  this  last  section  broad  enough  to  cover  a  fi.  fa., 
and  to  set  the  statute  running  as  to  it.  That  section  ex- 
pressly confines  its  operations  to  "all  cases  of  the  character 
mentioned  in  any  section  of  this  act,"  where  the  right  of  ac- 
tion has  accrued  since  1st  of  June,  1865.  There  is  no  case  of 
an  execution  or  judgment  running  to  dormancy  in  the  pre- 
vious sections.     This  fi.  fa.  did  not  become  dormant  until 
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some  time  in  1871,  and  under  the  Code,  or  act  of  1869,  «cjVc 
facias  must  have  issued  in  tliree  yeai-s  from  the  date  of  the 
dormancy.     This  was  done — the  scire  facias  issued  in  July 
1873. 
Judgment  affirmed. 


William  B.  Tarver  et  al.,  plaintiflfs  in  error,  vs.  Harriet 
M.  Tarver,  for  use,  etc.,  defendant  in  error. 

1.  Under  sections  8664  and  8672  of  the  Code,  it  is  not  necessary  for  the 
defendant  in  execution,  who  files  an  affidavit  of  illegality,  to  give  a 
bond  for  the  forthcoming  of  the  property  levied  on,  unless  he  **  desires 
to  take  or  keep  possession  of  such  property/'  nor  is  he  required  by 
law  to  pay  the  costs  due  on  the^.  fa,  before  his  affidavit  can  be  received. 

2.  By  the  act  of  24th  February,  1878,  Code,  section  1989,  attorneys  at  law 
have  the  same  right  and  power  over  judgments  and  executions  to  en- 
force their  Hens  as  their  clients  have,  for  the  amount  due  thereon  to 
them  I  **  and  no  person  can  satisfy  such  judgment  or  execution  until  the 
lien  or  claim  of  the  attorney  is  satisfied." 

3.  When  the  amount  due  on  the  execution  is  sufficient  to  discharge  the 
claim  or  lien  of  an  attorney,  and  he  is  proceeding  to  enforce  the  same 
by  levy,  the  defendant  cannot  arrest  it  by  illegality  on  the  ground  that 
the  plaintiff  in  the  judgment  has  agreed  for  value  to  give  indulgence, 
or  by  setting  up  that  the  claim  of  the  attorney  has  been  paid,  and  that 
he  has  no  lien,  unless  such  paypient  has  been  made  by  tne  defendant. 

Illegality.  Bond.  Costs.  Attorneys.  Lien.  Before 
Judge  Hill.     Twiggs  Superior  Court.     April  Term,  1874. 

At  the  April  terra,  1873,  of  Twiggs  superior  court,  Harriet 
M.  Tarver  obtained  a  decree  in  equity  against  William  B. 
Tarver  and  Benjamin  M.  Tarver  for  $52,500  00  principal, 
836,760  00  interest,  and  816  50  costs,  to  be  levied  of  certain 
property  charged  by  the  will  of  Hartwell  H.  Tarver  with  the 
support  and  maintenance  of  said  Harriet  M.  On  the  execu- 
tion based  on  this  decree  the  solicitors  for  the  complainant 
made  the  following  indorsement: 

**  The  sheriff  of  "Twiggs  county,  or  his  deputy,  will  levy 
this  Ji.  fa.  upon  the  property  set  forth  and  described  herein, 
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to  make  the  sura  of  $5,016  50,  the  amount  due  us  for  fees  and 
costs,  and  advertise  and  sell  the  same  on  first  Tuesday  in 
January,  1874.     December  4th,  1873. 

(Signed)  "  Whittle  &  Gustin, 

"Lanier  &  Anderson, 
"Plaintiff's  Attorneys." 

On  December  5th,  1873,  a  levy  was  made  in  accordance 
with  this  direction.  An  affidavit  of  illegality  was  filed  by 
the  defendants,  setting  up  the  following  grounds : 

1st.  That  the  complainant,  Harriet  M.  Tarver,  on  or  about 
the  5th  of  October  last,  for  a  valuable  consideration,  agreed  to 
suspend  the  collection  of  any  part  of  said  execution  until 
December  25th,  1874. 

2d.  That  said  solicitors  have  been  fully  paid  for  their  ser- 
vices, and  are  entitled  to  nothing  as  fees  on  said  claim,  nor 
have  they  any  lien  on  such  fi.  fa,  for  said  fees. 

Upon  the  trial  of  the  issue  thus  formed,  a  motion  was  made 
to  dismiss  said  affidavit  of  illegality,  upon  the  ground  that 
no  forthcoming  bond  had  been  given  by  the  defendants,  and 
because  the  costs  due  on  the  execution  had  not  been  \md  be- 
fore the  filing  of  such  affidavit. 

The  levy  was  made  upon  several  large  tracts  of  land,  and 
upon  a  large  amount  of  personalty.  Whether  the  property 
remained  in  possession  of  the  defendants  or  not,  does  not  ap- 
pear. 

The  motion  was  sustained,  and  defendants  excepted. 

J.  D.  Jones,  by  Z.  D.  Harrison  ;  Lyon  &  Jackson,  for 
plaintiffs  in  error. 

Whittle  &  Gustin;  Lanier  &  ANDERSON,*for  defend- 
ant. 

Trippe,  Judge. 

1.  Section  3672  of  the  Code  provides  that  where  an  "affida- 
vit of  illegality  is  filed,  and  the  party  filing  it  desires  to  take 
or  keep  possession  of  the  property  (personal)  he  shall  deliver 
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to  the  sheriff  or  other  levying  oflBeer  a  bond,"  etc.  This  is 
the  forthcoming  bond,  and  is  to  be  given  when  the  affiant 
"desires  to  take  or  keep  possession  of  the  property,"  It  does 
not  appear  in  this  case  what  was  done  with,  the  property> 
whether  the  defendants  in  execution  kept  possession  or  not. 
It  was  the  duty  of  the  sheriff,  if  no  bond  was  given,  to  take 
and  keep  possession  of  the  personal  property.  It  is  only  when 
persooal  property  is  levied  on  and  the  possession  is  kept  by 
the  defendant,  that  a  forthcoming  bond  is  required.  Section 
3664  says  a  forthcoming  bond  shall  be  delivered  "as  provi- 
ded by  this  Code,"  and  afterwards  comes  the  provisions  of 
section  3672,  as  quoted.  Nor  is  the  defendant  required  by 
law  to  pay  the  cost  before  his  affidavit  can  be  received.  The 
affidavit  may  deny  that  the  cost  is  due  as  well  as  any  other 
part  of  the  judgment  or  fi.fa.  The  old  rule  of  court  requir- 
ing the  cost  to  be  paid  even  in  cases  of  injunction,  does  not 
now  exist,  and  the  matter  is  in  the  discretion  of  the  chancel- 
lor, as  well  as  the  other  terms  on  which  the  injunction  may 
be  granted :  Rules  in  equity  No.  1,  and  section  3150,  Irwin's 
Kevised  Code,  in  connection  with  section  3212,  New  Code. 
Even  if  the  defendant  denies  only  a  portion  of  the  execution, 
and  admits  a  balance  to  be  due,  his  affidavit  may  be  accepted 
as  to  the  part  so  denied,  and  the  balance  is  to  be  paid  or  the 
sheriff  proceed  to  raise  it :  30th  Rule.  We,  therefore,  are  of 
opinion  that  though  the  judgment  of  the  court  was  right  in 
dismissing  the  affidavit  of  illegality,  it  was  so  for  other  rea- 
sons than  those  given. 

2.  The  act  of  24th  February,  1873,  (Code,  section  1989,) 
enacts  that  attorneys  at  law  have  the  same  right  and  power 
over  judgments  and  executions  to  enforce  their  liens  as  their 
clients  have,  for  the  amount  due  thereon  to  them,  "and  no  per- 
son can  satisfy  such  judgment  or  execution  until  the  lien  or 
claim  of  the  attorney  is  satisfied." 

3.  This  being  so,  if  the  amount  due  on  the  execution  is 
sufficient  to  discharge  the  claim  or  lien  of  an  attorney,  and  he 
is  procee<1ing  to  enforce  the  same  by  levy,  the  defendant  can- 
not arrest  it  by  illegality  on  the  ground  that  the  plaintiff  in 
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the  jiulgraent  has  agreed,  for  value,  to  give  indulgence,  or  bv 
setting  up  that  the  claim  of  the  attorney  has  been  paid,  and 
that  he  has  no  lien.     If  the  defendant  alleges  that  he  has  him- 
self |xiid  and  discharged  the  lien,  the  case  might  be  ditferent; 
and  also  if  there  was  a  fraudulent  collusion  between  the  plain- 
tiff and  his  attorney.     But,  generally,  the  question  whether 
the  attorney  has  a  lien,  or  whether  he  has  \)een  i>aid,  is  a  mat- 
ter between  the  attorney  and  his  client,  the  plaintiff,  unless 
in  a  case  where  the  defendant  has  jwiid  such  a  jwrtion  of  the 
execution  that  the  balance  due  is  not  sufficient  to  pay  the  at- 
torney's claim.     In  a  case  of  that  sort,  it  might  be  a  question 
solely  aifecting  the  defendant,  whether  or  not  the  attorney  had 
a  lien,  or  had  been  paid  his  claim.     But  this  case  cannot  be 
controlled  by  such  a  fact.     A  much  greater  amount  is  due  on 
the  execution  than  is  claime<l  by  the  attorneys.     In  Chambers 
V8.  JIcDoiceil,  4  Georgioy  185,  it  was  held  .that  if  a  plaintiff  in 
execution  agrees  with  the  defendant  never  to  enforce  his  judg- 
ment, it  operates  as  a  discharge  of  the  judgment.     But  if  he 
covenants  not  to  enforce  it  within  a  limited  time,  such  cove- 
nant does  not  operate  as  a  release  of  his  right  to  levy  within 
that  time.     He  may  levy  his  execution,  and  the  defendant  is 
left  to  his  action  for  a  breach  of  the  agreement.     This  decis- 
ion undoubtedly  rests  on  high  authority,  and  was  doubtless  a 
correct  one.     Whether  it  is  affected  by  section  2879  of  the 
Code,  we  do  not  decide.    The  point  was  merely  suggested  at  the 
conclusion  of  the  argument,  and  was  not  discussed.     For  my- 
self, individually,  I  will  say  that  I  am  inclined  to  think  that 
the  section  does  not  alter  the  rule  or  change  the  law  upon  this 
point.     For  the  i^asons  given,  the  judgment  of  the  court  be- 
low is  affirmed. 
Judgement  affirme<l. 
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Nelsox  Tift,  plaintiff  in  error,  vs.  Josephine  Towns,  de- 
fendant in  error. 

* 

1.  Where  the  owner  of  a  bridge  franchiBe  contracts  with  a  railroad  com- 
pany that  the  latter  shall  constract  a  bridge  and  keep  it  in  repair,  and 
that  the  former  shall  be  entitled  to  all  tolls  except  on  the  freights  and 
passengers  of  the  company,  which  should  be  passed  free,  in  case  of 
damages  to  a  wagon  and  team  by  falling  through,  the  action  therefor 
should  be  brought  against  the  owner  of  the  franchise. 

2.  The  owner  of  a  bridge  franchise  is  bound  to  exercise  only  such  care 
aod  diligence  in  the  construction  of  his  bridge  and  the  keeping  the 
same  in  proper  order,  which  every  prudent  man  would  exert  in  rela- 
tion to  the  same  property,  in  view  of  the  object  and  purpose  for  which 
the  same  was  erected  and  used  by  him. 

Roads  and  bridges.  Diligence.  Before  Judge  Strozer. 
Dougherty  Superior  Court.     April  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision, 

D.  H.  Pope;  Poe,  Hall  &  Lofton,  for  plaintiff  in  error. 

D.  P.  Hill,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendent,  as  the  proprietor  of  a  toll-bridge  across  Flint  river, 
in  the  county  of  Dougherty,  to  recover  damages  sustained  in 
coDseqnence  of  the  plaintiff's  wagon  and  team  falling  through 
fiaid  bridge  in  crossing  the  same.  On  the  trial  of  the  case, 
the  jury,  under  the  charge  of  the  courtj^ound  a  verdict  for 
the  plaintiff  for  $860  17.  A  motion  was  made  for  a  new 
trial  on  the  several  grounds  set  forth  therein,  which  was  over- 
ruled by  the  court,  and  the  defendant  excepted.  The  two 
grounds  of  error  which  were  mainly  relied  on  in  the  argu- 
ment before  this  court  were:  first,  as  to  the  liability  of  the 
defendant  to  a  suit  for  the  recovery  of  the  damages  complained 
of  under  the  facts  of  the  case;  and  second,  for  the  alleged 
«Torin  the  charge  of  the  court  to  the  jury,  and  refusing  to 
<2harge  as  requested. 
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1.  It  appears  from  the  evidence  in  the  record,  that  the  de- 
fendant  was  the  owner  of  the  exclusive  franchise  to  erect  and 
keep  a  toll-bridge  at  the  place  where  it  was  located ;  that  be 
made  a  contract  with  the  Atlantic  and  Gulf  Railroad  Ccmd- 
pany  to  build  the  bridge  and  keep  it  in  repair,  and  to  posB  it» 
freights  and  passengers  over  it  free  of  toll,  and  to  be  removed 
when  it  should  become  useless  by  the  rebuilding  of  defend- 
ant's lattice  bridge,  which  had  been  burnt,  or  on  the  comple* 
tion  of  the  railroad  bridge  of  the  company.  The  defendant,  in 
consideration  of  his  franchise,  was  to  receive  all  the  tolls  col- 
lected from  all  others,  except  the  railroad  company's  business; 
that  the  defendant  employed  a  bridge-kee[)er  to  receive  the 
tolls  and  take  care  of  the  bridge.  In  our  judgment,  the  ao- 
tion  was  proi)erly  brought  against  the  defendant,  who  was  the 
proprietor  and  owner  of  the  bridge  franchise,  and  by  reason 
thereof  received  the  tolls  from  all  persons  crossing  the  bridge, 
except  the  railroad  company.  Being  the  proprietor  of  the 
bridge  franchise,  and  receiving  the  tolls  arising  therefrom,  be 
was  bound  to  keep  the  bridge  in  proper  order  for  the  safe 
crossing  of  the  persons  from  whom  he  was  entitled  to  receive 
such  tolls. 

2.  The  court  was  requested  by  the  defendant  to  charge  the 
jury,  *^that  the  proprietor  of  a  toll-bridge  is  bound  to  use  only 
ordinary  care  and  diligence  in  the  construction  of  his  bridge, 
and  keeping  the  same  in  proper  order."  The  court  refused 
this  request,  and  charged  the  jury,  in  lieu  thereof,  as  follows: 
"That  the  proprietor  is  bound  to  use  due  care  and  exercise 
proper  diligence,  and  the  use  of  skill  and  foresight,  to  p«» 
the  public  safely,  and  negligence  alone  would  be  a  breach  of 
duty.  Due  care  means  a  high  degree  of  care,  and  casts  on 
bridge  owners  the  duty  of  exercising  all  diligence  to  see  that 
whatever  is  required  for  the  safe  passage  of  the  public,  (socb 
as  that  the  bridge  is  in  fit  and  proper  order,  and  free  from  de- 
fects in  the  superstructure,)  but  this  duty  will  not  make  bridge 
proprietors  liable  for  injuries  arising  from  latent  defects  in  its 
structure,  which  no  human  skill  or  care  could  either  have 
prevented  or  detected."     By  the  690th  section  of  the  Codcy 
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the  proprietor  of  any  bridge  is  bound  to  exercise  prompt  and 
faithful  attention  to  all  his  duties,  as  such,  and  if  any  damage 
shall  occur  by  reason  of  non- attendance,  neglect,  carelessness 
or  bad  conduct,  he  is  bound  for  all  damages — that  is  to  say, 
he  is  bound  to  exercise  prompt  and  faithful  attention  in  the 
discharge  of  all  his  duties  required  of  him  by  law  as  such 
bridge  proprietor,  and  he  is  also  bound  to  exercise  ordinary 
care  and  diligence  in  the  construction  of  his  bridge,  and  keep- 
ing the  same  in  proper  order  for  the  safe  passage  of  the  trav- 
eling public  over  it.  Ordinary  diligence,  as  defined  by  the 
law  of  this  state,  is  that  care  which  every  prudent  man  takes 
of  his  own  property  of  a  similar  nature.  The  absence  of  such 
diligence  is  termed  ordinary  neglect.  Extraordinary  diligence 
is  that  extreme  care  and  caution  which  very  prudent  and 
thoughtful  persons  use  in  securing  and  preserving  their  own 
property.  The  absence  of  such  diligence  is  termed  slight 
neglect.  Gross  neglect  is  the  want  of  that  care  which  every 
man  of  common  sense,  how  inattentive  soever  he  may  be, 
takes  of  his  own  property:  Code,  sections  2061,  2062,  2063. 
The  defendant  was  bound  to  exercise  only  such  care  and  dili- 
gence in  the  construction  of  his  bridge  and  keeping  the  same 
in  proper  order,  which  every  prudent  man  would  take  and 
exercise  in  relation  to  the  same  property,  in  view  of  the  ob- 
ject and  purpose  for  which  the  same  was  erected  and  used  by 
him.  Did  the  defendant  exercise  such  care  and  diligence? 
If  he  did,  then  he  was  not  liable  under  the  law.  If  he  did 
not  exercise  such  care  and  diligence,  then  the  law  makes  him 
liable  for  his  negligence.  The  charge  of  the  court,  that  the 
defendant  was  bound  to  exercise  a  high  degree  of  care  and  all 
diligence  to  see  that  the  bridge  was  in  fit  and  proper  order, 
and  free  "from  defects  in  the  superstructure,  and.  charging, 
in  connection  therewith,  "but  this  duty  will  not  make  bridge 
proprietors  liable  for  injuries  arising  from  latent  defects  in  its 
structure  which  no  human  skill  or  care  could  either  have  pre- 
vented or  detected,"  was  manifest  error.  The  latter  part  of 
this  charge  was  calculated  to  impress  on  the  minds  of  the 
jury  that  the  defendant  was  liable  for  all  other  defects  in  the 
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structure  of  the  bridge,  except  those  which  no  human  skill  or 
care  could  have  prevented  or  detected.  Such  is  not  the  law 
as  applicable  to  the  liability  of  the  proprietors  of  public 
bridges  in  this  state,  as  we  understand  it.  In  our  judgment, 
the  court  erred  in  not  charging  the  jury  as  requested,  "  that 
the  proprietor  of  a  toll-bridge  is  boun<l  to  use  only  ordinary 
care  and  diligence  in  the  construction  of  his  bridge,  and  keep- 
ing the  same  in  proper  order,"  and  in  the  charge  as  given,  of 
which  complaint  is  made,  as  set  forth  in  the  record,  in  rela- 
tion to  the  defendant's  liability  as  the  proprietor  of  a  toll- 
bridge.  It  was  insisted  on  the  argument,  that  notwithstand- 
ing the  error  in  the  charge  of  the  court,  the  evidence  in  the 
record  is  such  as  to  have  required  the  jury  to  have  found  the 
verdict  they  did.  We  do  not  think  so.  If  the  court  had 
charged  the  jury  correctly  as  to  the  law,  and  they  had  found 
a  verdict  either  way  under  the  evidence,  we  should  not  have 
disturbed  it. 

Let  the  judgment  of  the  court  below  be  reversetl. 


Robert  Joice,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

1.  An  indictment  for  an  assault  with  intent  to  commit  a  rape,  is  sufficient, 
if  it  shows  ihe  sex  of  the  person  assaulted,  by  other  words  of  the  in- 
dictment, without  the  use  of  the  term  ^*  female." 

2.  I'o  sustain  a  verdict  of  guilty  on  such  a  charge,  the  evidence  should 
show  that  the  defendant  not  only  made  the  assault,  but  that  it  was  hia 
intent  at  the  time,  forcibly  and  against  her  will,  to  have  carnal  knowl* 
edge  of  the  person  assaulted. 

Criminal  law.  Rape.  Indictment.  Before  Judge  Schley. 
Bullock  Superior  Court.     April  Term,  1874. 

Robert  Joice  was  indicted  for  the  offense  of  rape,  as  fol- 
lows: "For  that  the  said  Robert  Joice,  in  the  county  of 
Bullock  and  state  of  Georgia,  aforesaid,  on  the  6th  day  of 
March,  in  the  year  1874,  with  force  and  arms,  in  and  upon 
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one  Sarah  E.  Groover,  in  the  peace  of  God  and  said  state, 
willfully,  feloniously  and  violently,  did  make  an  assault,  and 
her,  the  said  Sarah  E.  Groover,  did  then  and  there  forcibly 
and  against  her  will,  feloniously  ravish  and  carnally  know, 
contrary,"  etc.  The  indictment  also  contained  a  count  for  an 
assault  with  intent  to  commit  a  rape.  A  motion  to  quash 
was  made  upon  the  ground  that  the  indictment  failed  to  show 
that  the  person  upon  whom  the  offense  in  each  case  alleged  to 
have  been  committed,  was  a  female.  The  motion  was  over- 
ruled, and  the  defendant  excepted. 

The  evidence  disclosed  that  Sarah  E.  Groover  was  in  the 
kitchen  of  her  father's  house,  washing  up  dishes  by  the  light 
of  a  lamp;  that  as  she  started  out  of  the  kitchen  door,  the  de- 
fendant blew  out  the  light  and  caught  her  around  the  waist; 
that  he  did  not  pull  her  to  him;  that  she  called  her  father, 
who  came;  that  it  was  dark  in  the  kitchen  when  the  lamp 
was  blown  out,  though  there  were  coals  in  the  fire-place;  that 
she  came  out  of  the  kitchen  crying;  that  this  building  was 
about  thirty  yards  from  the  house. 

The  jury  found  the  defendant  guilty  of  an  assault  with  in- 
tent to  commit  raj^e.  A  motion  was  made  for  a  new  trial  be- 
cause the  court  erred  in  refusing  to  quash  the  indictment,  and 
because  the  verdict  was  contrary  to  the  law  and  the  evidence. 
The  motion  was  overruled,. and  defendant  excepted, 

James  K.  Hines,  by  A.  B.  Smith,  for  plaintiff  in  error. 

Albert  R.  Lamar,  solicitor  general,  for  the  state. 

Trippe,  Judge. 

1.  There  was  no  abstract  or  brief  furnished  in  this  case,  and 
the  recJbrd  was  chiefly  made  up  of  the  original  papers  used  in 
the  court  below,  and  some  of  them  separate  and  detached  from 
the  others.  No  objection  was  made  to  the  hearing  of  the  case 
on  that  ground.  On  looking  through  these  papers  we  are 
satisfied  that  enough  does  not  appear  in  the  evidence  as  it  was 
sent  up,  to  authorize  the  verdict. 
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2.  To  sustain  a  verdict  of  guilty  on  such  a  charge,  the  evi- 
dence should  show  that  the  defendant  not  only  made  the  as- 
sault,  but  tliat  it  was  his  intent,  at  the  time,  forcibly  and  againd 
her  will,  to  have  carnal  knowledge  of  the  person  assaulted.  We 
think  that  justice  requires  there  should  be  another  trial,  and 
as  the  matter  will  be  passed  upon  by  another  jury,  we  will 
not  discuss  the  testimony.  As  to  the  point  that  the  indict- 
ment did  not  allege  the  person  assaulted  to  be  a  female,  it  is 
sufficient  to  say  that  the  sex  is  shown  by  other  words  used 
therein. 

Judgment  reversed. 


H.  S.  &  J.  M.  EsTES,  plaintifTs  in  error,  vs.  Hugh  G.  Ivey, 

sheriff,  et  cU.,  defendants  in  error. 

1.  It  is  ft  good  practice  for  a  judge  to  require  the  parties,  whea  there  are 
several,  to  a  motion  to  di tribute  money,  to  state  in  writing  their  sev- 
eral claims  and  the  grounds  of  them. 

2.  When,  on  the  bearing  of  a  motion  to  distribute  money,  the  judge  dis- 
missM  the  claim  of  one  of  the  parties  on  the  ground  that  on  its  face 
it  did  not  present  any  legal  claim  to  participate  in  the  division,  and 
gave  a  judgment  awarding  the  money  to  the  other  claimants,  whilst  it 
was  within  (be  discretion  of  the  court,  during  the  term,  to  open  the 
judgment  and  allow  an  amendment,  yet  it  was  not  error  to  refuse  to  do 
so  during  the  progress  of  another  trial,  and  especially  if  it  is  not  stated 
what  was  tbe  amendment  proposed. 

3.  When  one  has  possession  of  land  under  a  bond  for  titles,  and  has  paid 
part  of  the  purchase  money,  it  is  competent  for  his  judgment  creditors 
to  levy  upon  '*the  entire  interest  stipulated  in  the  bond,''  and  sell 
the  same.  But  in  such  a  case,  notice  that  such  is  the  extent  of  the 
levy  must  be  given  by  the  officer  making  the  levy,  to  the  holder  of  the 
bond,  at  the  time  of  the  levy  or  within  a  reasonable  time  before  the 
sale. 

4.  When  a  defendant  in  execution  is  the  vendee  of  land,  and  has  only  a 
bond  for  titles,  and  a  portion  of  the  purchase  money  has  been  paid, 
and  the  land  is  levied  on  and  sold  by  judgments  against  the  vendee, 
and  DO  notice  is  given  a§  required  by  section  3586  of  ihe  Code,  nothing 
is  sold  but  the  interest  of  the  defendant,  and  the  vendor  cannot  claim 
any  of  the  proceeds  on  the  ground  that  his  purchase  money  is  not  all 
paid.  He  has  his  remedy  by  filing  a  deed  and  selling  the  land,  or  by 
action  of  ejectment  on  his  legal  title. 
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Money  rule.  Practice  in  the  Superior  Court.  Judgments. 
Amendment.  Bond  for  titles.  Levy  and  sale.  Vendor  and 
purchaser.  Before  Judge  James  Johnson.  Muscogee  Supe- 
rior Court.    November  Term,  1873. 

Hugh  G.  Ivey,  sheriff  of  Muscogee  county,  held  certain 
funds  in  his  hands,  realized  upon  a  sale  of  property  under  an 
execution  against  John  F.  Cleghorn.  The  levy  under  which 
such  sale  was  made,  was  upon  a  "two-thirds  undivided  interest 
in  and  to  a  parcel  of  land,"  unnecessary  here  to  be  described. 
He  was  ruled  at  the  instance  of  one  of  the  judgment  creditors 
of  the  defendant.  To  this  proceeding  various  other  creditors 
were  made  parties,  and  amongst  them  H.  S.  &  J.  M.  Estes, 
who  petitioned  the  court,  substantially,  as  follows ; 

The  money  in  the  hands  of  the  sheriff,  was  raised  by  sale 
of  certain  real  estate,  to-wit :  that  described  in  the  entry 
of  levy.  This  property  had  been  purchased  of  them  by  Jesse 
J.  Bradford  and  John  F.  Cleghorn  for  the  sum  of  $2,500  00, 
of  which  $400  00,  besides  interest,  is  still  due  and  unpaid. 
For  this  balance  they  hold  two  executions,  each  for  $200  00, 
besides  interest,  against  said  Bradford  and  Cleghorn.  They, 
therefore,  pray  that  the  money  in  the  sheriff's  hands  may  be 
paid  to  them. 

There  were  judgments  of  older  date  than  those  upon  which 
the  executions  in  favor  of  H.  S.  &  J.  M.  Estes  were  based, 
more  than  sufficient  to  exhaust  the  fund  to  be  distributed. 
The  court  ordered  the  money  to  be  appropriated  to  them  in 
the  order  of  their  dignity.  To  this  ruling  H.  S.  AvT.  M.  Estes 
excepted. 

The  bill  of  exceptions  recites  that  "after  said  judgment 
had  been  rendered,  and  after  the  court  had  made  some  pro- 
gress in  another  cause  or  causes,"  counsel  for  H.  S.  &  J.  M, 
Egtes  asked  leave  to  amend  the  allegations  in  their  petition 
claiming  the  aforesaid  fund.  This  the  court  refused  to  per- 
mit, and  petitioners  excepted. 

What  the  amendment  proposed  was,  does  not  appear  either 
from  the  record  or  bill  of  exceptions.     It  is  to  be  gathered 
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from  the  abstract  and  brief  that  the  petitioners  desired  to  show 
that  the  defendant  in  execution  held  the  land  from  the  sale  of 
which  said  money  was  derived  under  a  bond  for  titles  from 
them^  the  condition  of  which  would  not  become  absolute  until 
the  payment  of  the  $400  00,  besides  interest,  balance  of  the 
purchase  money,  which  was  represented  by  the  executions 
presented  by  them. 

Error  is  assigned  upon  each  of  the  above  grounds  of  ex- 
ception. 

L.  T.  Downing,  for  plaintiffs  in  error. 

C.  J.  Thornton,  by  R.  H.  Clark;  B.  H.  Crawford^ 
by  James  M.  Russell,  for  defendants. 

McCay,  Judge. 

1.  We  have  no  fault  to  find  in  this  practice  of  Judge  John- 
son in  cases  like  the  present.  Something  of  the  sort  would 
seem  to  be  necessary  for  the  intelligent  administration  of  the 
law.  There  is  a  fund  in  the  sheriff's  hands  for  distribution* 
It  is  hardly  possible,  if  there  be  several  claimants,  to  do  jus- 
tice between  them  in  such  a  way  as  that  the  record  shall  show 
what  has  been  done  without  requiring  just  such  a  statement 
to  be  made  by  each  party  as  the  judge  required  in  this  case* 
The  jurisdiction  is  an  equitable  one,  and  we  would  be  very 
slow  to  interfere  with  any  practice  which,  without  doing  in- 
justice, shall  have  the  effect  to  reduce  into  order  and  method 
the  inevitable  confusion  which  must  arise  in  such  cases  where 
the  parties  are  permitted  to  state  by  parol  the  nature  and  dig- 
nity of  their  claims,  leaving  the  court  to  grope  among  the 
papers  for  the  true  points  of  the  controversy. 

2.  As  we  said  in  the  case  of  Walioii  vs.  Jonea^  at  this  term, 
we  recognize  that  during  the  time  the  judgment  of  the  courts 
in  such  cases,  is  in  the  breast  of  the  judge,  it  may  be  opened 
by  him  at  his  discretion,  yet  to  justify  an  interference  by 
this  court  the  refusal  to  interfere  must  be  grossly  unjust. 
Necessary  rules  of  order  require  that  a  point  once  made  and 
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ruled  upon  shall  continue  settled,  unless  the  court  sees  that 
injustice  has  been  done.  If  a  party  may,  as  matter  of  right, 
'ask  and  reask  a  rehearing,  the  public  business  cannot  be  done. 
Generally  the  rules  of  order  are  to  be  observed.  The  movant 
has  a  right  to  open  and  conclude — all  points  must  be  insisted 
on  at  once.  A  decision  once  announced  must  be  acquiesced 
in,  etc.,  etc.  But  if  the  court  see  that  the  principles  of  jus- 
tice require  a  deviation  from  these  rules,  he  may  even  reopen  his 
own  action  and  rehear  a  case.  But  this  is  very  largely  in  his 
discretion,  and  he  will  only  be  reversed  here  when  injustice 
has  been  done,  and  the  party  complaining  be  without  fault. 
We  can  see  no  error  in  the  refusal  in  this  case.  The  court 
was  occupied  with  other  business,  and  the  party  failed  to  show 
what  it  was  he  had  new  in  the  case.  If  one  be  in  default,  as 
the  complainant  was  here,  and  asks  a  review,  he  should  take 
a  proper  time  to  make  his  request,  and  he  should  make  it  in 
such  a  way  as  that  the  court  can  see  at  once  what  is  the  point. 
Tins  was  not  done  liere.  The  request  itself  was  out  t)f  order, 
as  there  was  other  matter  before  the  court. 

3.  Previously  to  the  Code,  it  was  necessary  to  file  a  bill  to 
get  at  the  right  of  the  defendant  in  property  situated  as  this 
was.  His  right  was  a  purely  equitable  one.  The  land  was 
the  property  of  the  vendor,  and  subject  to  levy  and  sale  as  his 
property.  Taking  this  statute  altogether,  it  is  evident  that 
the  intent  was  to  give  the  plaintiff  in  fi,  fa.  the  right  to  do 
exactly  what  equity  would  have  decreed,  to-wit:  to  sell  the 
land — ^the  whole  title — pay  the  vendor  out  of  the  proceeds  all 
that  was  due  him,  and  appropriate  the  balance  to  the  judg- 
ment. To  do  this,  we  think  the  act  must  be  complied  with. 
If  the  levy  be  merely  of  the  defendant's  interest,  or  on  the 
land  as  his  property,  the  purchaser,  if  he  gets  anything,  clearly 
ought  only  to  get  the  defendant's  interest,  and  if  so,  the  ven- 
dor lias  no  interest  in  the  proceeds.  He  still  holds  the  title, 
and  he  may  proceed  as  though  there  had  been  no  sale.  If 
his  (the  vendor's)  title  is  sold,  then,  and  then  only,  can  he 
claim  tlie  proceeds. 

4.  Nothing  was  done  here  indicating  that  the  whole  interest 
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was  sold;  no  notice  was  given,  as  the  statute  requires.  Evi- 
dently there  is  a  mistake  in  this  section.  The  party  to  be 
notified  ought,  in  common  sense  and  common  honesty,  to  be  the 
holder  of  the  notes.  He  is  the  party  whose  interests  are  to 
be  affected.  The  holder  of  the  bond  generally  gets  notice  by 
the  levy.  Here  was  no  notice  to  any  one.  Nothing  appears 
to  show  that  the  sale  was  of  the  whole  title.  We  think,  to 
justify  a  sale  of  the  whole  interest,  as  contemplated  by  this 
section  (3586)  of  the  Code,  there  should  be  reasonable  notice, 
so  that  all  parties,  defendant  and  holder  of  the  notes,  shall 
know  what  is  to  be  sold,  and  have  due  notice  of  what  is  about 
to  be  done.  If  there  be  no  such  notice,  nothing  is  sold  but 
the  interest  of  the  defendant,  if  that,  and  the  purchaser  gets 
nothing  but  the  right  to  stand  in  the  defendant's  shoes.  The 
vendor  has  still  his  remedy.  The  land  is  still  his.  He  may 
sue,  file  his  deed,  and  sell. 
Judgment  affirmed. 


Hutchinson  &  Brother,  plaintiffs  in  error,  vs.  Aleck 

Jackson,  defendant  in  error. 

1.  If,  in  a  claim  case  arising  under  a  levy  of  a  lien  fi,  fa.  in  favor  of  a 
merchant,  sued  out  before  the  act  of  1870,  the  court  holds  that  it  is 
necessary  for  the  plaintiff  to  put  in  evidence  the  affidavit  and  the  order 
of  the  judge  for  enforcing  the  lien,  and  if  he  does  introduce  them,  he 
cannot  afterwards  complain  of  such  ruling. 

2.  When  the  execution  was  issued  in  a  proceeding  to  enforce  several 
liens,  and  on  the  trial  of  the  claim,  it  appearing  that  some  of  the  al- 

I  leged  liens  were  not  good  in  the  law,  the  plaintiff  amended  the  fiat  of 
the  judge  and  the  ezecition,  by  striking  out  of  the  order  the  amount 
for  which  there  was  no  valid  lien,  and  taking  an  order  to  make  the  ex- 
ecution conform  thereto :  » 

ffeld,  that  it  was  not  error  for  the  court  to  dismiss  the  levy.  But  if  only 
a  portion  of  the  property  levied  on  be  claimed,  the  order  of  dismissal 
should  be  limited  to  that  portion. 

8.  When  such  order  of  dismissal  was  granted,  it  was  not  error  for  the 
court  to  refuse  to  issue  an  order,  on  the  ground  of  the  insolvency  of 
claimant,  requiring  the  securities  on  the  claimant's  bond,  in  whose 
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possession  the  property  was,  to  hold  the  same  as  receivers  until  the 
final  judgment  of  the  court  in  the  premises,  or  requiring  them  to  re- 
tain the  possession  until  a  supersedecu  could  be  sued  out. 

Factors.  Practice  in  the  Superior  Court.  Liens.  Claims. 
Execution.  Levy.  Before  Judge  Buchanan.  Troup  Su- 
perior Court.     November  Adjourned  Term,  1874. 

On  October  9th,  1869,  Hutchinson  &  Brother  foreclosed, 
in  one  proceeding,  various  factor's  liens,  given,  as  alleged  in 
the  affidavit,  under  the  act  of  December  15th,  1866,  aggre- 
gating in  amount  $1,225  66,  against  Zachariah  Colly  and  W. 
W.  Wilder.  The  execution  based  upon  such  foreclosure  was 
levied  upon  certain  property  as  belonging  to  defendants.  A 
claim  to  part  of  the  property  levied  on  was  interposed  by 
Aleck  Jackson. 

Upon  the  trial  of  the  issue  thus  formed,  plaintiffs  tendered 
in  evidence  their  execution  with  the  levy  thereon.  Claimant 
objected  to  this  testimony,  because  unaccompanied  by  the  affi- 
davit of  foreclosure  and  the  fiat  of  the  judge  of  the  superior 
court  ordering  execution  to  issue.  The  objection  was  sus- 
tained, and  plaintiffs  excepted. 

Plaintiffs  offered  in  evidence  said  affidavit,  fiat  and  execu- 
tion. Claimant  objected  to  this  testimony  because  it  appeared 
on  the  face  of  the  affidavit  that  a  portion  of  the  indebtedness 
was  contracted  neither  for  provisions  nor  commercial  manures, 
but  for  mules.  The  objection  was  sustained,  and  plaintiffs 
excepted. 

Plaintiffs  moved  to  amend  the  fiatof  the  judge  and  the  ex- 
ecution by  writing  off  whatever  amount  appeared  not  to  be 
for  provisions  furnished.  This  motion  was  allowed.  Claim- 
ant then  moved  to  dismiss  the  levy.  The  motion  was  sus- 
tained, and  plaintiffs  excq^ted. 

Plaintiflfs  moved  for  an  order  directing  the  securities  on  the 
forthcoming  bond  to  hold  the  property  as  receivers,  subject  to 
the  final  judgment  of  the  court.  In  support  of  this  motion 
they  proposed  to  show  that  the  property  in  controversy  had 
been  delivered  to  said  securities,  and  that  the  claimant  was  in- 
YoL.  uii.  6. 
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solvent.  The  court  refused  such  onler,  and  plaintiffs  excep- 
ted. 

Plaintifis  then  moved  for  an  order  requiring  such  securities 
to  retain  possession  of  said  property  until  a  supersedeas  could 
be  obtained.  This  motion  was  also  refused,  and  plaintiffs  ex- 
cepted. 

Error  is  assigned  upon  each  of  the  ai)ove  grounds  of  ex- 
ception. 

B.  H.  BiGHAM;  T.  H.  Whitaker  ;  A.  H.  Cox,  for  plain- 
tiff in  error. 

Speer  &  Spker,  by  F.  M.  Longley,  for  defendant. 

Trippb,  Judge. 

1.  The  court  held  that  it  was  necessary  for  the  plaintiff  to 
introduce  in  evidence  the  affidavit  and  order  of  the  judge  en- 
forcing the  lien.  He  complied  with  the  ruling  of  the  court, 
and  then  complained  that  he  was  compelled  so  to  do.  It 
could  not  have  affected  the  case  whether  such  papers  were  of- 
fered by  the  plaintiff  or  claimant,  that  is,  because  they  were 
so  offered  by  the  one  instead  of  the  other,  could  not  matter, 
so  far  as  it  concerned  the  final  result.  They  were  properly 
in,  whether  introduced  by  the  one  party  or  the  other,  and  it 
would  be  a  mere  waste  of  time  and  costs  to  send  the  case  back 
for  the  purpose  of  forcing  the  claimant"  to  put  them  in  proof, 
when  the  same  result  would  be  obliged  to  follow. 

2.  The  proceedings  to  enforce  the  alleged  lien  were  sued 
out  before  the  act  of  1870  was  passe<li  and  the  fi,  fa.  was  is- 
sued on  the  fiat  of  the  judge,  as  by  the  statute  was  then  re- 
quired. Plaintiff,  on  the  trial,  amended  both  the  fiat  and  the 
execution,  by  striking  out  from  bojh  a  large  amount  of  the 
debt  claimed.  The  court  held  that  by  this  amendment  the 
levy,  under  section  3495  of  the  Code,  must  fall.  We  do  not 
think  that  under  the  facts  the  court  erred.  That  section  pro- 
vides in  terms  that  if  the  fi.  fa,  be  levied  at  the  time  the 
amendment  is  made,  "  the  levy  must  iall,  still  the  amended 
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fi.  fa.  may  be  re-executecl."  We  see  no  way  to  except  this 
Jl.  fa.  from  the  operation  of  that  section.  As,  however,  only 
a  portion  of  the  property  levied  on  was  claimed,  the  order  of 
dismissal  should  have  been  limited  to  that  portion,  and  it  was 
so  directed  in  the  judgment  we  rendered  to  be  sent  back  in 
the  remittitur. 

3.  There  was  no  necessity  for  either  of  the  motions  that 
were  subsequently  made  by  the  plaintiffs.  If  they  had  ob- 
tained a  new  trial  by  judgment  of  the  court  whith  tried  the 
case,  or  by  writ  of  error  to  this  court,  the  securities  on  the 
claimant's  bond  would  have  still  been  bound  by  the  final 
judgment,  and  the  insolvency  of  the  claimant  was  not  a  mat- 
ter to  affect  the  question.  An  insolvent  claimant,  if  he  has  a 
good  bond,  is  entitled  to  all  the  rights  of  a  solvent  one,*  and 
the  motions,  if  they  had  been  proper  and  had  been  granted, 
would  not  have  furnished  any  additional  security  to  what  the 
plaintiffs  already  had,  for  the  same  sureties  then  on  claimant's 
bond  would  have  been  sufficient  on  any  new  bond. 

Judgment  affirmed,  with  directions. 


John  Highfield  et  al.,  plaintiffs  in  error,  vs.  Zebulon  T. 

Phelps  et  al.,  defendants  in  error. 

fTftiPPB.  Jndge,  waa  providentially  prevented  from  presiding  in  this  case.] 

If  one  of  the  attesting  witnesses  to  a  deed  be  a  magistrate,  the  coeclu- 
sion  of  law  is  that  he  saw  the  instrument  legally  executed — that  is, 
signed,  sealed  and  delivered,  so  as  to  authorize  the  same  to  be  admit- 
ted to  record. 

Deed.    Witness.     Presumption.     Registry.    Before  Judge 
Strozer.     Kandolpli  Superior  Court.     May  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

B.  S.  WoRRiLL,  for  plaintiffs  in  error. 

A.  Hood,  for  defendants. 
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Wabneb,  Chief  Justice. 

This  was  an  action  of  ejectment,  brought  by  the  plaintifis 
against  the  defeudants,  to  recover  possession  of  lot  of  land 
number  two  hundred  and  seventy-three,  in  the  fiflh  district 
of  Randolph  county.  On  the  trial  of  the  case,  the  plaintifi^ 
offered  in  evidence  a  deed  from  one  Higgins,  made  under  a 
power  of  attorney,  and  which  had  been  recorded,  as  a  part  of 
his  chain  of  title.  The  defendants  objected  to  the  admission 
of  this  deed  in  evidence,  on  the  ground  that  it  was  not  legally 
probated  so  as  to  authorize  the  same  to  have  been  admitte<l  to 
record,  which  objection  was  sustained  by  the  court,  and  the 
plaintiffs  non-suited ;  whereupon  the  plaintiffs  excepted. 

The  attestation  clause  of  the  deed  recited,  ''In  witness 
wliereof,  I  have  hereunto  affixed  my  seal  and  assigned  my 
name,  in  the  presence  of,"  etc.,  which  was  attested  by  Charles 
Mitchell  and  N.  H.  Pendergrast,  justice  of  the  peace,  as  wit- 
nesses. A  deed  to  land  executed  in  this  state  must  be  attested 
by  at  least  two  witnesses,  and  if  one  of  the  attesting  witnesses 
is  a  justice  of  the  peace  or  a  notary  public,  that  will  entitle 
the  deed  to  be  recorded.  The  objection  to  the  attestation 
clause  in  this  deed  is,  that  it  does  not  recite  that  it  was  deliv- 
ered.  In  Dinkins  vs.  3Ioor€,  17  Georgia  Reports,  62,  it  was 
held  that  if  one  of  the  attesting  witnesses  to  a  deed  be  a  mag- 
istrate, an  officer  appointe<l  by  the  law  to  perform  this  duty, 
the  conclusion  of  law  is,  that  he  saw  the  instrument  legally 
executed — that  is,  signed,  sealed  and  delivered,  so  as  to  au- 
thorize the  same  to  be  admitted  to  record.  This  deed  offered 
in  evidence  by  the  plaintiffs  having  been  reconled  on  the  at- 
testation of  a  justice  of  the  peace,  and  one  other  witness^  it 
was  error  in  the  court  in  rejecting  it  at  the  trial. 

Let  the  judgment  of  the  court  below  be  reversed. 
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James  H.  Burns,  plaintiff  in  error,  vs.  Andrew  M.  Parks, 
administrator  de  bonis  non,  defendant  in  error. 

6.  was  secaritj  on  a  note  payable  to  G.  and  was  also  executor  on  the 
estate  of  his  principal.  G.  having  obtained  judgment  on  his  debt 
caused  a  levy  to  be  made  on  the  property  of  the  estate.  B.  filed  a  bill 
of  injunction  and  to  marshal  the  assets.  A  decree  was  taken  in  1869 
reciting  that  it  was  by  consent  of  all  parties,  creditors  and  heirs,  and 
directing,  among  other  things,  the  payment  of  a  certain  proportion  of 
the  debta,  except  that  of  G.,  which  was  stated  in  the  decree  to  be  a 
slave  debt,  and  out  of  the  jurisdiction  of  the  court.  A  levy  was  af* 
terwards  made  on  the  individual  property  of  B.,  who  filed  an  affidavit 
of  illegality,  setting  up  the  foregoing  facts,  and  that  he  had  sold  the 
property  of  the  estate,  paid  what  was  going  to  creditors,  and  divided 
the  balance  with  the  heirs,  and  claiming  that  he  was  thereby  dis- 
charged as  security.     B.  was  one  of  the  heirs  : 

Bddf  that  B.  was  not  discharged. 

-  Principal  and  security.  Jurisdiction.  Slave  debt.  Before 
J.  J.  Fi/)YD,  Esq.,  Judge  p7'o  hac  vice.  Jackson  Superior 
Court.     February  Term,  1874. 

On  the  fourth  day  of  March,  1867,  William  M.  Gathright, 
as  administrator  upon  the  estate  of  C.  C.  Potts,  deceased,  re- 
covered a  judgment  in  Jackson  superior  court,  against  James 
H.  Burns,  as  executor  of  David  M.  Burns,  deceased,  princi- 
pal, and  James  H.  Burns,  security,  for  $1,188  30,  principal, 
and  $442  10  interest  to  the  date  of  judgment,  with  accruing 
interest  and  costs.  On  November  26th,  1873,  the  execution 
based  on  the  aforesaid  judgment,  was  levied  upon  certain  lands 
as  the  property  of  James  H.  Burns,  security.  He  filed  an 
affidavit  of  illegality  setting  up  the  following  facts: 

By  a  decree  of  the  superior  court  of  Jackson  county,  rei  • 
dered  in  the  case  of  this  defendant,  as  agent  and  receiver  of 
the  estate  of  David  M.  Burns,  deceased,  against  William  M, 
Gathright,  administrator,  John  S.  Hunter,  deputy  sheriff, 
John  H.  Newton  d  al.,  creditors  of  the  said  David  M.,  de- 
ceased, which  was  a  bill  to  marshal  assets  and  for  injunction, 
and  in  the  case  of  Lamar  Cobb  el  cU.,  creditors  of  the  said 
David  H.y  against  this  defendant,  as  agent  and  receiver  as 
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aforesaid,. which  was  a  creditor's  bill,  to  both  of  which  the 
plaintiff  was  a  party,  it  was  declared  that  the  judgment  upon 
which  said  execution  was  based,  was  for  the  purchase  money 
of  a  slave  or  slaves,  and  the  court  being,  under  the  constitu-p 
tion  of  the  state,  without  jurisdiction  thereof,  could  not  make 
any  allowance  out  of  the  assets  of  the  estate  to  be  paid  there- 
to. The  plaintiff  was  present  in  court  when  this  decree  was 
rendered,  and  consented  thereto.  This  transpired  on  Septem- 
ber 1st,  1869,  during  the  August  term  of  tlie  superior  court 
This  decree  has  been  fully  executed  by  this  defendant,  as  re- 
ceiver, by  the  sale  of  some  of  the  property  of  David  M.  Bums, 
deceased,  and  the  payment  «)f  the  proceeds  to  the  creditors, 
according  to  the  terms  thereof.  What  portion  of  said  estate 
was  not  sold  was  divided  among  the  heirs-at-law.  Therefore, 
should  this  defendant  pay  plaintiff's  claim,  he  would  have  no 
remedy  against  the  estate  of  the  principal.  The  plaintiff  hav- 
failed  to  prosecute  his  claim  against  the  estate  of  the  principal 
by  excei>ting  to  the  decision  of  the  court  rendering  said  decree 
within  the  time  prescribed  by  law,  the  debt  against  said  estate 
having  become  thereby  extinguished,  the  obligation  of  this  de- 
fendant, as  security,  has  also  become  extinct. 

To-the  affidavit  was  attached  a  copy  of  the  decree  therein 
referred  to.  It  purported  to  be  by  consent  of  all  parties  in- 
terested, and  to  dispose  of  all  the  litigation  in  reference  to  the 
estate  of  David  M.  Burns.  It  established  rules  by  which  all 
the  assets  were  to  be  distributed.  The  claim  of  plaintiff  was 
excluded  for  the  reason  set  forth  in  the  affidavit  of  illegality. 

Upon  demurrer,  the  illegality  was  dismisseil,  and  defendant 
excepte<l. 

William  C.  Gathright,  administrator,  having  died  pend- 
ing jhe  litigation,  Andrew  M.  Parks,  administrator  de  bonis 
non,  was  made  a  party  in  his  stead. 

Speeb  &  Thomas;  Will.  J.  Pike,  for  plaintiff  in  error. 
J.  B.  EsTES,  for  defendant 
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Trippe,  Judge. 

It  would  scarcely  be  claimed  that  if  the  decree  had  been 
taken  by  consent  of  all  parties,  allowing  other  judgment  cred- 
itors of  the  estate  to  take  the  whole  assets,  on  the  ground  that 
they  had  a  priority,  the  security  would  thereby  have  been  dis- 
charged, had  it  turned  out  to  be  the  fact,  as  ascertained  after- 
wards, that  such  priority  di4  not  exist.  If  a  plaintiff  in  ex- 
ecution, which  has  been  levied  on  personal  property  of  the 
principal,  dismiss  the  levy  by  the  consent  of  the  surety,  it 
does  not  operate  a  discharge  of  the  surety.  It  would  be  diffi- 
cult to  conceive  of  anything  wliich  a  creditor  could  do  that 
would  release  the  surety,  when  it  was  done  by  the  surety's 
consent.  If  there  be  fraud,  artifice  or  deception,  practiced  by 
the  creditor,  the  question  would  be  different.  The  consent 
decree  in  this  case  docs  not  vacate  or  set  aside  the  judgment 
or  execution  in  favor  of  the  plaintiff.  Its  legal  effect  is  sim- 
ply that  it  could  not  be  enforced  against  the  assets  of  the 
estate,  the  ground  assigned  therefor,  by  consent  of  parties, 
being  that  the  consideration  of  the  debt  was  a  slave.  The 
reason  for  the  decree  is  not  a  good  legal  reason;  but  both  par- 
ties consented  that  it  should  be  taken — the  surety  as  well  as 
the  creditor.  It  is  no  more  than  if  the  assets  had  been  de- 
creed to  be  paid  to  some  other  creditor,  on  some  ground  which 
the  parties  thought  gave  it  priority,  but  which  really  did  not. 
Besides,  the  surety  took  a  benefit  by  this  decree.  He  was  an 
heir-at-law  of  the  party  for  whom  he  was  security.  By  con- 
senting with  this  creditor  that  his  debt  could  not  be  enforced 
against  tiie  estate,  his  share  therein  was  increased.  It  would 
be  hard  that  a  surety,  who  had  assets  of  his  principal  in  his 
hands,  could  set  up  that  they  were  not  subject  to  the  debt  for 
which  he  was  bound,  and  then  claim  that  because  the  creditor 
concurred  with  him,  and  he  had  paid  them  out,  he  was  thereby 
discharged;  and  es[)ccially  where  his  share  in  such  assets  was 
greater  by  setting  up  and  sustaining  such  defense  than  it  other- 
wise would  have  been. 

Judgment  affirmed. 
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John  King,  plaintiff  in  error,  r».  John  Loudon,  assignee, 

defendant  in  error. 

Where,  within  four  months  af^er  the  levy  of  an  attachment,  the  defend- 
ant was  adjudged  a  bankrupt,  and  the  plaintiff,  uotwithatandi'g,  pro- 
ceeded to  take  a  judgment  on  the  attachment,  it  was  not  error  in  the 
judge,  on  motion  of  the  assignee,  to  declare  the  attachment  dissolved ; 
Dor  was  it  necessary,  in  a  case  when  the  property  levied  on  had,  before 
the  adjudication  in  bankruptcy,  been,. by  order  of  the  court,  sold  to 
prevent  waste,  and  turned  into  money,  that  the  assignee  should,  before 
the  attachment  was  dissolved,  formally  disclose  to  the  court  that  he 
wished  to  demand  the  fund  arising  from  the  sale.  The  dissolution  of 
the  attachment  is  simply  the  declaration  upon  the  minutes,  on  infor- 
mation to  the  court  of  the  adjudication  of  bankruptcy,  of  the  legal 
effect  of 'such  bankruptcy. 

Bankrupt.  Attachment.  Before  Judge  James  Johnson. 
Muscogee  Superior  Court.    November  Term,  1873. 

Loudon,  as  assignee  of  the  Empire  Cotton  Seed  Huller  and 
Oil  Company,  moved  to  dissolve  an  attachment  against  said 
company  in  favor  of  John  King,  upon  the  following  state* 
ment  of  facts : 

The  attaciiment  was  levied  on  May  14th,  1872.  The  de- 
fendant was  adjudged  a  bankrupt  by  the  district  court  of  the 
United  States  for  the  southern  district  of  New  York,  on  July 
2d,  1872.  On  June  14th,  1872,  the  property  levied  on  was 
sold  under  an  order  of  Judge  Johnson,  issued  at  chambers,  oq 
June  3d,  1872,  and  the  proceeds  directed  to  be  held  subject  to 
the  order  of  the  court  to  which  the  attachment  was  returna- 
ble. At  the  November  term,  1872,  King  recovered  a  judg- 
ment on  said  attachment.  On  May  28th,  1873,  during  the 
May  term  of  the  court,  John  Loudon,  as  assignee  of  said 
bankrupt,  moved  to  dissolve  said  attachment.  He  had  made 
n^  dlaim  to  the  fund  arising  from  the  aforesaid  sale.  At  the 
November  term,  1873,  when  said  motion  came  on  in  its  order 
to  be  heard,  the  court  dissolved  the  attachment,  and  King  ex- 
cepted. 

Peabody  &  Brannon,  for  plaintiff  in  error. 
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R.  J.  MosBS^  for  defendant. 

McCay,  Jadge. 

The  bankruptcy  of  the  defendant,  by  the  express  and  posi- 
tive terms  of  the  bankrupt  act,  dissolved  the  attachment,  and 
the  judgment  thereon  afterwards  taken  was  void.  We  are 
not  prepared  to  say  that  the  sale  of  the  property  by  the  court 
stood  U()on  the  same  footing.  The  property  was  in  its  custody 
legally.  If  the  bankruptcy  dissolved  the  attachment,  the 
court  was  still  the  custodian  of  the  property,  and  might,  it 
would  seem,  to  prevent  the  waste  of  it,  order  it  sold  and  take 
care  of  the  proceeds.  If  the  defendant  was,  in  fact^  a  bank- 
rupt, on  that  fact  being  officially  made  known  to  the  court,  it 
was  the  duty  of  the  court  to  declare  tlie  attachment  dissolved ; 
and  we  think  the  assignee  a  proper  party  to  bring  the  fact  of 
bankruptcy  before  the  court.  It  was  not  proper  to  put  him 
upon  terms  in  this  respect.  The  only  object  he  sought  was  to 
notify  the  court  of  the  bankruptcy.  Ipso  facto,  the  bank- 
ruptcy dissolved  the  attachment,  and  the  only  necessity  for 
any  action  by  the  state  court  was  to  make  its  own  records  per- 
fect The  assignee  sought  Ho  action — no  judgment  of  the 
court. 

We  do  not  decide  what  was  the  eifect  of  the  sale.  We  in- 
cline to  think  it  was  good,  if  the  seizure  was  prior  to  the 
bankruptcy.  The  projierty  being  in  the  custody  of  the  court, 
it  was  its  duty  to  take  care  of  it  until  the  assignee  asserted 
his  title,  and  a  sale  of  it  was,  perhaps,  the  only  way  to  pre- 
serve it.  It  is  only  to  prevent  waste  that  such  sales  on  mesne 
process  are  justified.  The  sale  in  such  cases  is  <loubtless  good, 
even  though  the  plaintiff  fail  in  his  suit.  The  remedy  of  the 
defendant  is  on  the  bond.  We  think  there  was  no  error. 
Judgment  affirmed. 
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James  M.  Cook,  plaintiff  in  error,  m.  William  N.  L.  Crock- 
er, defendant  in  error. 

1.  A  vendee  holding  a  bond  for  titles,  but  not  entitled  to  possession  6f 
the  land,  on  representing  his  inability  to  pay  for  the  land,  and  asking 
for  a  rescision  of  the  contract,  was  told  by  bis  vendor  that  on  his  pay- 
ing $400  00 — which  was  a  little  over  one-third  of  what  was  to  become 
due  in  two  days — he  could  have  possession  and  '*  ample  time  to  pay  the 
balance/'  The  payment  was  made,  and  the  vendee  went  into  posses- 
sion. Fifteen  months  afterwards  suit  was  brought  for  the  balance  of 
the  purchase  money : 

Htldy  that  the  vendee  could  not  defend  on  the  ground  that  the  action  was 
a  violation  of  an  agreement  for  indulgence. 

2.  A  vendee  who  has  made  a  partial  payment  for  land,  and  made  im- 
provements on  the  same,  cannot,  on  account  thereof,  set  up  a  claim 
to  a  homestead  in  any  part  of  the  land,  against  a  liiit  for  the  balance 
of  the  purchase  money.  Nor  is  the  question  affected  by  the  fact  that 
the  land,  with  the  improvements,  has  depreciated  in  value  below  the 
amount  of  such  unpaid  balance. 

8.  Where  there  can  be  no  dispute  as  to  the  amount  due,  and  the  finding 
of  the  jury  is  for  "  the  principal  with  interest  and  cost,''  it  is  not  error 
for  the  court  to  permit  th«  principal  of  the  note  sued  on  to  be  inserted 
in  the  verdict.  Especially  when  it  is  done  in  the  presence  of  the  jury, 
and  they,  on.  being  directed  to  retire  and  reconsider  the  case,  do.  after 
such  reconsideration,  return  the  verdict  as  amended. 

Bond  for  titles.  Contracts.  Homestead.  Verdict.  Prac- 
tice in  the  Superior  Court.  Before  Judge  Kiddoo.  Sumter 
Superior  Court.     October  Adjourned  Term,  1873. 

Crocker  brought  complaint  against  Cook  on  two  notes  dated 
October  31st,  1870,  the  first  for  the  sum  of  $1,000  00,  paya- 
ble to  the  plaintiff,  or  bearer,  by  December  25th,  next  there- 
after, with  a  credit  thereon  of  $400  00,  of  date  December  23d, 
1870;  the  second  for  $1,100  00,  payable  by  December  25th, 
1871. 

The  defendant  filed  an  equitable  plea,  setting  up  the  fol- 
lowing facts : 

The  notes  sued  on  were  given  for  lot  of  land  two  hundred 
and  three,  in  the  twenty-sixth  district  of  Sumter  county,  the 
defendant  receiving  a  bond  conditioned  to  make  titles  on  the 
payment  of  the  same.     Shortly  before  the  first  note  became 
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due,  the  defendant  discovered  that  he  would  not  be  able  to 
meet  the  same,  and  so  informed  the  plaintiff,  and  requested 
him  to  rescind  the  contract.     This  the  plaintiff  refused,  but 
promised  that  if  the  defendant  would  pay  him  $400  00  he 
mi^lit  take  possession  of  the  land  and  'Miave  ample  time  to 
make  ))ajment  of  the  balance.'^     He,  at  the  same  time,  stated 
to  the  defendant  not  to  be  uneasy,  but  to  go  ahead  and  do  the 
best  he  could.     On  the  faith  of  these  assurances  the  defend- 
ant paid  the  $400  00,  took  possession  of  the  premises  and  pro- 
ceeded to  improve  the  same.     He  has  paid  taxes  upon  said 
property  amounting  to  $40  00.     The  rent  of  the  place,  in- 
eluding  the  present  year,  was  not  worth  exceeding  $500  00, 
if  that  amount.     He  has  made  improvements  thereon  to  the 
amount  of  $626  00.     The  price  agreed  upon  at  the  time  of 
the  purchase  was  exorbitant.     Owing  to  the  depreciation  of 
real  estate  and  tlie  scarcity  of  currency,  said  lot  is  not  now 
worth  exceeding  $1,200  00.     The  property,  if  sold  during 
the  approaching  spring  or  summer,  would   not  bring  even 
that  amount.     He  has  made  all  his  business  arrangements 
to  plant  said  lot  during  the  present  year.     It  is  the  only 
source  of  revenue  for   himself  and  family.     Has  filed  his 
petition  for  a.  homestead  in  the  same,  which  is  now  pend- 
ing.   He,  therefore,  prays  that  the  verdict  of  the  jury  be 
moulded  so  as  to  allow  to  him  and  his  family  the  use  of  said 
premises  during  the  present  year;  that  the  contract  of  sale  be 
rescinded,  and  the  evidences  thereof  canceled ;  that  the  plain- 
tiff be  decreed  to  return  to  the  defendant  the  said  $400  00, 
and  such  other  amount  as  defendant  may  be  entitled  to  for 
improvements;  and  that  defendant  deliver  possession  to  the 
plaintiff  at  the  end  of  the  present  year.    Or  that  it  be  decreed 
that  defendant's  interest  in  the  land  be  ascertained  and  allowed 
as  a  homestead  for  him  and  his  family. 

On  demurrer,  the  aforesaid  plea  was  stricken  and  defend- 
and  excepted. 

The  jury  found  for  the  plaintiff  "principal,  interest  and 
C06t8.''  The  court,  over  the  objection  of  defendant,  instructed 
counsel  for  plaintiff  to  insert  in  said  verdict  the  amount  of 
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the  priucipal.  This  was  accordingly  done,  and  the  jury  in- 
structed to  retire  to  their  room  and  ascertain  if  the  amount 
interlined  was  correct  They  returned  into  the  court-room 
with  the  venlict  as  altered. 

To  this  action  on  the  part  of  the  court  defendant  excepted. 

Error  is  assigned  u|K>n  each  of  the  aforesaid  grounds  of  ex- 
coption. 

John  R.  Wobbill;  Guebby  &  Son,  for  plaintiff  in  error. 

B.  P.  HoLLiB,  for  defendant. 

Trippe,  Judge. 

1.  The  vendee  was  not  entitled  to  possession  until  he  paid 
the  vendor  the  sum  of  $1,000  00.  The  contract  of  purchase 
and  sale  was  absolute.  Notes  for  the  purchase  money  were 
given,  dated  October  31st,  1870,  and  the  first,  for  $1,000  00, 
was  due  December  25th,  1870.  The  purchaser  had  no  l^al 
right  to  demand  a  rescision  of  the  trade,  nor  did  he  make  any 
proposition  to  the  plaintiff  which  he  was  bound  to  accept. 
Two  days  before  the  first  note  was  due,  the  vendor  told  him 
he  could  go  into  possession  then  if  he  would  pay  $400  00, 
and  should  have  ample  time  to  pay  the  balance.  The  pay- 
ment was  made  and  possession  delivered.  Suit  was  brought 
on  the  note  fifteen  months  afterwards.  If  giving  possession 
and  an  indulgence  of  fifteen  months  on  the  balance  of  $600  00 
due  on  the  debt  was  not  amply  complying  with  the  agreement, 
and  a  satisfaction  for  the  payment  of  $400  00  two  days  before 
it  was  due,  it  would  be  hard  to  conceive  what  would  be.  Be* 
sides^  it  does  not  appear  that  the  payment  of  the  $400  00 
two  days  before  it  was  due,  was  made  a  consideration  of  the 
promise.  The  interview  between  the  parties  seems  to  have 
been  at  the  instance  of  the  purchaser,  and  from  the  terms  of 
the  plea  it  rather  appears  that  instead  of  the  two  days  being 
a  part  of  the  contract  or  in  any  way  affecting  it,  the  proposi-- 
tion  was  that  if,  instead  of  paying  the  $1,000  00,  according 
to  the  terms  of  the  note  and  bond,  the  debtor  would  pay 
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$400  00^  he  should  have  possession,  and  the  indulgence 
promised  was  a  gratuity.  If  the  note  had  been  due  on  the 
23d  of  December — the  day  the  $400  00  was  paid — instead  of 
the  25th,  then  there  could  have  been  no  consideration  for  the 
promise.  We  do  not  construe  the  plea  to  say  that  the  pay- 
ment of  the  money  in  advance  of  its  being  due,  was  a  part  of 
the  contract,  but  it  resulted  from  the  fact  that  the  purchaser 
hap{)ened  to  have  the  interview  on  that  day.  What  would 
have  been  the  law  of  the  case  provided  there  had  been  a  con- 
tract for  indulgence  for  a  valuable  consideration,  it  is  not  nec- 
essary to  say. 

2.  The  whole  land  sold — especially  if  it  be  in  one  body 
and  for  a  specific  price,  and  bond  for  titles  be  given — is 
bound  for  the  payment  of  the  purchase  money,  and  the  pur- 
chaser, on  account  of  a  partial  payment,  has  no  right  to  claim 
a  homestead  in  the  land  to  that  extent,  or  in  the  proportion 
wliich  tlie  payment  bears  to  the  whole  purchase  money.  Nor 
does  the  fact  that  the  purchaser  has  made  improvements  on 
the  laud,  and  that  it  has  depreciated  in  value  below  the  amount 
of  the  unpaid  balance,  affect  the  question.  The  vendor  does  * 
not  warrant  against  depreciation.  The  purchaser  risks  that. 
If  the  land  advances  in  value  it  is  his  gain,  if  it  declines  be 
suffers  the  loss. 

3,  There  w^as  no  error  in  the  court  in  permitting  the  verdict 
to  be  corrected  or  amended  under  the  facts  of  the  case :  See 
Jaeksoii  vs.  Jackson^  40  Georgia^  153,  and  Dosier  &  Turner 
m.  Brown  <fc  Warner,  decided  at  the  present  term. 

Judgment  affirmed. 


Randal  Thomas,  plaintiff  in  error,  t?«.  James  S.  Johnson, 

deputy  sheriff,  defendant  in  error. 

An  execution  was  levied  on  cotton  by  the  bheriff ;  on  the  day  of  the  levy, 
by  agreement  of  plaintiff  and  defendant  in  Ji.  fa,f  the  cotton  was 
turned  over  to  the  former  to  be  credited  on  the  execution.  About  five 
days  after  this  traniaction,  notice  was  given  to  the  sheriff  by  an  attor* 
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ney  for  auotber  plaintiff  in  Ji,  fa.  not  to  pay  over  the  proceeds  of  the 
Bale  of  the  cotton  to  the  owner  of  the  ezecation  first  levied,  as  he 
claimed  it  on  a  fi.  fa.  of  superior  dignity : 
Held,  that  a  rnle  against  the  sheriff  at  the  instance  of  the  second  plain- 
tiff in  execution  was  properly  discharged. 

Sheriff.  Rule  against  officer.  Execution.  Before  Judge 
Pottle.    Oglethorpe  Superior  Court.    April  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

J.  D*  Mathews,  by  brief,  for  plaintiff  in  error. 

Lumpkin  &  Olive,  by  brief,  for  defendant 

"Warner,  Chief  Justice. 

This  was  a  rule  against  the  sheriff  calling  upon  him  to 
^how  cause  why  he  should  not  pay  the  amount  of  Thomas' 
fi,  fa.  The  sheriff,  in  his  answer  to  the  rule,  (which  was  not 
traversed,)  states  that  he  levied  a  fi.  fa.  in  favor  of  Stokely 
upon  some  seed  cotton  as  the  property  of  Brittain,  the  defend- 
'  ant  therein ;  that  on  the  same  day  the  levy  was  made,  Stoke- 
ly's  agent  being  present,  the  cotton  was,  by  agreement  of  the 
defendant  and  plaintiff's  agent,  turned  over  to  the  plaintiff, 
the  same  to  be  credited  on  plaintiff's  fi.  fa.  About  five 
days  after  this  transaction,  Thomas'  attorney  notified  the  sher- 
iff not  to  pay  over  the  proceeds  of  the  sale  of  the  cotton  to 
Stokely,  as  he  claimed  it  on  a  fi.  fa.  in  favor  of  Thomas 
against  Brittain,  the  defendant,  of  superior  dignity.  This 
notice  was  not  accompanied  by  the  execution,  and  was  given 
five  days  after  the  cotton  levied  on  had  been,  by  the  consent 
of  the  parties,  turned  over  to  the  plaintiff  in  fi.  fa.  to  be 
credited  thereon,  the  sheriff  having  no  notice  of  Thomas'  fL 
fa.,  as  the  same  was  never  placed  in  his  hands  for  collection. 
The  court,  on  hearing  the  answer  of  the  sheriff,  discharged^ 
the  rule,  and  the  counsel  for  Thomas  excepted. 

We  find  no  error  in  the  ruling  of  the  court,  on  the  state- 
ment of  facts  disclosed  by  the  answer  of  the  sheriff.  The 
defendant  in  the  Stokely  fi.  fa.  had  the  unquestionable  right 


'-  ^ 
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to  pay  it  either  in  money  or  in  seed  cotton,  if  the  plaintiff  was 
willing  to  accept  the  cotton  in  payment  thereof.  If  the  cotton 
levied  on  paid  the  Ji.  fa.  placed  in  the  sheriff  ^s  hands  for  col- 
lection, that  was  a  satisfaction  of  it,  at  least  to  the  value  of 
the  cotton  which  the  plaintiff  consented  to  receive,  and  the 
sheriff  would  not  be  liable  to  other  parties  unless  their  claims 
had  been  in  his  hands  at  the  time.  If  Thomas'  Ji,  fa.  was, 
in  fiict,  of  superior  dignity  to  Stokely's.  and  had  been  in  the 
sheriff's  hands  at  the  time  of  the  alleged  settlement  of  Stoke- 
ly's  Ji,  fa,  by  the  defendant,  it  would  have  presented  a  differ- 
ent question. 
Let  the  ju<lgmeift  of  the  court  below  be  aflBrmed. 


Edwin  P.  Williams,,  plaintiff  in  error,  vs.  Thomas  J. 
Dooly,  administrator,  defendant  in  error. 

Williams  gave  bis  written  promifle  to  pay  by  a  given  date  to  T.  J.  D00I7, 
as  administrator  of  L.  J.  Dooly,  $451  00,  adding  thereto  '*  which  is  to 
be  dischai^ed  and  paid  in  notes  and  demands  I  bold  against  the  estate, 
to  the  extent  and  as  far  as  the  estate  is  sufficient  to  pay  the  debts  there- 
of r'  .  ^ 

Hdd^  that  Williams  was  not  bound  to  tender /the  notes  and  demands  be 
held  against  the  estate  to  the  administrator  on  the  day  his  contract 
matured,  or  forfeit  all  rights  under  it.  By  tbe  contract  the  claims  were 
80  connected  witb  the  debt  created  by  it,  as  to  entitle  Williams  to  a 
credit  of  sucb  sum  as  be  bad  a  right  to  claim  out  of  tbe  estate,  when- 
ever tbe  same  could  be  ascertained. 

Contracts.  Administrators  and  executors.  Tender.  Be- 
fore Jaspkr  N.  Dorsey,  Esq.,  Judge  pro  hao  vice.  White 
Superior  Court.     Octoter  Adjourned  Term,  1873. 

Thomas  J.  Dooly,  as  administrator  upon  the  esfate  of  Lin- 
sey  J,  Dooly,  deceased,  brought  complaiut  against  Edwin  P. 
Williams,  upon  the  following  note: 

"f451  00.  By  the  sixth  day  of  November  next  I  promise 
to  pay  Thomas  J\  Dooly,  as  administrator  of  the  estate  of 
Liu^ey  J.  Dooly,  deceased,  four  hundred  and  fifty-one  dollars. 


72  SUPREME  COURT  OF  GEORGIA. 

Williams  vs.  Dooly. 

- 

^vhich  is  to  be  discharged  and  paid  in  notes  and  demands 
which  I  hold  against  the  estate,  to  the  extent  and  as  far  as  the 
estate  is  sufficient  to  pay  the  debts  thereof.  This  12th  Janu- 
ary, 1867.  (Signed)  E.  P.  W11.LIAM8." 

The  defendant  pleaded  that  the  estate  of  Linsey  J.  Dooly, 
deceased,  was  entirely  solvent.  That  at  the  time  of  the  mak- 
ing of  the  note  sued  on,  and  since,  he  held  claims  against  said 
estate  to  the  amount  of  $1,000  00,  which  he  pleads  as  a  set- 
off, and  prays  judgment  for  the  surplus;  that  he  has  ever  been 
willing  to  discharge  said  note  in  said  claims,  and  has  repeat- 
edly offered  plaintiff  so  to  do;  that  after  said  note  matured, 
to-wit:  on  December  30th,  1869,  the  plaintiff  consented  to 
accept  the  claims  aforesaid  in  payment  of  said  note,  and  agreed 
to  meet  this  defendant  at  his  house,  in  White  county,  in  order 
to  effect  said  settlement,  but  failed  to  keep  the  appointment. 

To  the  plea  was  attached  a  schedule  of  the  claims  held  by 
the  defendant. 

Upon  demurrer  the  plea  was  stricken  and  defendant  excep- 
ted. Judgment  was  then  rendered  by  the  court  in  favor  of 
the  plaintiff. 

Error  is  assigned  upon  the  above  ground  of  exception. 

C.  H.  Sutton  ;  Wier  Boyd,  for  plaintiff  in  error. 
J.  B.  EsTES,  for  defendant. 

Trippe,  Judge. 

We  do  not  think  that  the  strict  law  of  tender  applies  to  a 
contract  like  this.  It  rather,  by  its  terms,  was  an  agreement 
that  the  claims  which  the  maker  of  the  note  held  against  the 
intestate  should  be  a  mutual  debt,  so  far  as  it  concerned  that 
note,  and  so  far  as  the  estate  was  sufficient  to  pay  those  claims. 
It  did  not  give  the  defendant  below  an  absolute  right  to  dis- 
charge his  debt  by  the  tender  or  delivery  of  certain  things, 
or  any  certain  amount  of  "  notes  and  demands.''  The  right 
was  qualified  with  the  condition  that  they  were  to  be  paid 
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''to  the  extent,  and  so  far  as  the  estate  is  sufficient  to  pay  the 
debts  thereof."     In  McDanid,  administrator^  vs.  Hooks ^  30 
Georgia,  981,  it  was  held  that  when  an  administrator,  in  sell- 
ing land  which  is  encumbered  with  a  vendor's  lien,  agrees 
with  the  purchaser  before  the  sale,  to  take  up  the  lien,  he  is 
bound  to  allow  the  lien  in  settling  with  the  purchaser.     That 
case  was  a  suit  at  law  on  the  purchaser's  note  given  for  the 
land.    The  defendant  proposed  to  prove  by  one  Munroe  that 
pending  the  sale  he,  Munroe,  told  the  defendant  that  he  held 
a  note  on  Shiver,  the  deceased,  given  for  the  same  lot  of  land, 
and  that  it  was  agreed  if  the  defendant  became  the  purchaser 
at  the  sale,  and  would  take  up  the  note  from  Munroe,  that  the 
plaintiff  would  accept  it  as  a  credit  or  payment  on  the  note 
sued  on,  as  far  as  it  would  go ;  that  pursuant  to  agreement, 
Hooks,  the  defendant  in  the  case,  purchased  the  note  from 
Munroe.     This  court  held  that  the  administrator  was  bound 
to  allow  the  credit  in  settling  with  the  purchaser.     The  note 
was  pleaded  as  a  set-off.     In  that  case  it  was  a  verbal  con- 
tract, here  it  is  in  writing,  and  made  a  part  of  the  note  sued 
on,  that  the  plaintiff  will  receive  whatever  amount  of  notes 
and  demands  the  maker  holds  on  the  estate  to  the  extent  it  is 
sufficient  to  pay.     We  think  there  was  error  in  dismissing  the 
plea  of  defendant. 
Judgment  reversed. 


Frederick  Reich,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  A  plea  in  abatement  to  an  indictment,  that  the  witnesses  on  which  the 
indictment  was  found,  were  not  sworn  in  open  court,  and  that  they  did 
not  take  the  proper  oath,  is  not  a  good  plea,  especially  if  it  is  not  stated 
what  the  names  of  the  wi'nesses  were,  nor  what  oath  was  taken. 

2.  It  is  a  good  special  plea  to  an  indictment,  if  made  on  arraignment, 
that  one  of  the  grand  jurors  who  found  the  indictment  or  special  pre- 
sentment, was  an  alien  and  not  qualified  to  sit  as  a  grand  juryman. 

3.  The  city  council  of  Columbus  has  no  juriddiction  to  try  one  for  a  vio- 

VoL.  LIII.  6. 
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lation  of  the  statute  against  keeping  open  a  tippling  house  on  the  Sab- 
'bath  day,  and  a  conviction  for  snch  an  offense  before  such  city  councili 
is  no  bar  to  an  indictment  in  the  superior  court. 

Criminal  law.  Indictment.  Grand  Jury.  Witness.  Aliens. 
Muni(5i|>al  corporations.  Jurisdiction.  Before  Judge  Jamjbs 
Johnson.    Muscogee  Superior  Court.    May  Term,  1874. 

Reich  was  presented  for  the  offense  of  keeping  open  a  tip- 
pling house  on  the  Sabbath  day.  On  arraignment  he  pleaded 
as  follows : 

1st.  That  on  September  9th,  1873,  he  was  taken  before  the 
mayor  of  the  city  of  Columbus,  charged  with  the  same  offense 
as  is  set  out  in  the  presentment,  and  convicted  of  the  same; 
that  said  judgment  remains  in  full  force. 

2d.  That  A.  Cadman,  one  of  the  grand  jurors  who  made 
the  presentment,  was  not  at  that  time  a  citizen  of  Georgia,  but 
was  then  a  subject  of  Great  Britain. 

3d.  That  the  witnesses,  upon  whose  testimony  said  present- 
ment was  found,  were  not  sworn  by  or  before  the  court ;  that 
if  any  oath  was  administered  to  them  it  was  not  an  oath  in 
these  words:  "The  evidence  you  shall  give  the  grand  jury 
on  this  presentment,  the  state  of  Georgia  against  F.  Reich, 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
so  help  you  God.'' 

On  demurrer,  said  pleas  were  stricken,  and  defendant  ex- 
cepted.    He  then  pleaded  guilty. 

Error  is  assigned  upon  the  above  grounds  of  exception. 

H.  L.  Benning  ;  M.  H.  Blandpord  ;  C.  R.  Russeix, 
for  plaintiff  in  error. 

W.  A.  Little,  solicitor  general,  by  Peabody  &  Brannon, 
for  the  state. 

McCay,  Judge. 

1.  These  pleas  as  to  the  oath  of  the  grand  jurymen  are  en- 
tirely too  uncertain.  They  do  not  say  what  witnesses  they 
•refer  to,  nor  do  they  point  out  in  what  the  oath  was  defective. 
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Pleas  ought  always  to  present  matter  on  which  issue  may.  be 
taken,  and  should  contain  sucli  a  statement  as  will  notify  to 
the  opposite  party  what  he  has  to  meet. 

2.  We  think  tlie  plea  that  one  of  the  grand  jurors  was  not 
a  citizen,  is  a  goovl  plea.  Section  3916  of  the  Code  clearly 
contemplates  that  a  grand  juryman  must  be  a  citizen,  and 
whilst  the  constitution  does  not,  in  terms,  require  it,  and  only 
uses  the  word  "persons,"  yet  there  is  nothing  in  this  incon- 
sistent with  the  Code;  and  this  has  long  been  the  law  of  this 
state.  It  was  also  the  common  law:  1  Chitty  C.  L.,  307;  5 
Bacon  Ab.,  312;  1  Bishop  Criminal  Law,  795;  3d  Coke 
Inst,  34;  9  Texas,  65;  5  Porter,  Ala.,  484.  So,  too,  we 
think  the  objection  may  be  taken  by  special  plea.  There  are 
some  authorities  seemingly  to  the  effect  that  the  chalJenge  must 
be  to  the  jury  before  bill  filed;  but  it  seems  to  us  that  this  is 
unreasonable.  How  is  a  defendant  to  know  that  this  secret 
inquest  is  proceeding  to  find  a  bill  against  him  ?  Whatever 
objections  there  may  be  to  a  grand  juror  that  a  party  can 
make,  ought  (and  this  has  always  been  the  practice  in  this 
state,)  to  be  made  on  the  trial,  and  before  pleading  to  the 
merits,  and  such,  we  think,  was  the  practice  in  England :  1 
Chitty  C.  Law,  307;  Bacon  Ab.,  Juries  (a.)  727. 

3.  The  power  to  punish  for  selling  without  license  does  not, 
in  our  judgment,  include  the  power  to  punish  for  keeping 
ojien  doors  on  Sunday.  This  may  be  committed  though  the 
offender  have  license,  and  the  offense  may  be  committed  with- 
out any  selling  at  all.  The  crime  or  misdemeanor  consists  in 
the  offense  the  act  gives  to  good  citizens,  and  the  breach  of  the 
quiet  and  orderly  customs  of  the  day.  It  is  a  special  offense, 
under  the  Code,  and  the  power  to  punish  for  it  having  been 
assumed  .by  the  state,  it  does  not  belong  to  the  city.  The  trial 
for  the  offense  before  the  city  court  was,  therefore,  illegal. 
The  offense  was  a  crime  against  the  state,  and  not  a  mere 
breach  of  the  city  ordinances. 

Judgment  revei-sed  on  the  ground  as  to  the  alien  grand 
juryman. 


/ 


/ 
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Samuel  A.  Durand,  plaintiff  in  error,  vs.  Fkederick  A. 

Williams,  defendant  in  error. 

Where  an  action  was  commenced  on  February  28th,  1873,  on  a  covenant 

of  warranty  contained  in  a  deed  made  in  June,  1863,  and  it  appeared 

that  at  the  time  of  the  execution  of  said  conveyance  by  the  defendant, 

the  land  was  in  possession  of  a  third  person  under  paramount  title 

thereto,  such  suit  was  barred  by  the  provisions  of  the  act  of  March 

16th,  1869. 

« 

Statute  of  limitations.  Warranty.  Before  Judge  Hop- 
kins.    Fulton  Superior  Court.     April  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

L.  J.  Winn,  for  plaintiff  in  error. 

W.  H.  Dabney,  by  brief,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  an  action  of  covenant  against  the  de- 
fendant, on  a  warranty  contained  in  a  deed  made  by  the  de- 
fendant to  him  for  a  certain  describal  tract  of  land  mentioned 
therein,  which  deed  was  executed  in  June,  1863.  It  appears 
from  the  evidence  in  the  record  that  at  the  time  the  deed  was 
executed  by  the  defendant  to  the  plaintiff,  one  Powell  was  in 
possession  of  the  land  under  a  paramount  title  thereto — the 
plaintiff  had  sold  the  land  and  made  a  warranty  deed  to  bis 
vendee.  The  plaintiff  being  examine<l  as  a  witness,  stated 
that  he  did  not  know  that  Powell  or  any  one  else  was  in  pos- 
session of  the  land,  until  ailer  he  sold  it.  The  defendant 
pleaded  the  statute  of  limitations  of  1869  in  bar  of  plaintiff's 
right  to  recover.  The  action  was  commenced  28th  February, 
1873.  There  had  been  a  recovery  against  tlie  plaintiff  by  his 
vendee,  on  his  covenant  of  warranty  to  him  for  a  breach  there- 
of, in  October,  1 872.  The  court  charged  the  jury  "  that  if  it 
appears  from  the  evidence  that  the  plaintiff  purchased  of  the 
defendant  the  land  described  in  his  declaration,  and  made  him 
a  warranty  deed  therefor,  as  averred  in  the  declaratix)n,  prior 
to  June  1st,  1865,  and  at  the  time  of  the  purchase  the  land 
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was  in  the  actual  possession  of  another,  under  a  paramount 
title,  and  it  further  appears  that  this  6uit  was  not  instituted 
until  after  January  1st,  1870,  the  plaintiff's  cause  of  action 
would  be  harred,  and  he  would  not  be  entitled  to  recover/' 
To  which  charge  the  plaintiff  excepted. 

The  question  made  by  the  record  in  this  case  is  as  to  the 
time  when  the  plaintiff's  right  of  action  accrued.     The  plain- 
tiff in  the  court  below,  and  plaintiff  in  error  here,  insists  tliat 
his  right  of  action  against  the  defendant  did  not  accrue  until 
the  recovery  was  had  against  him  for  a  breach  of  his  cove- 
nant of  \varranty  by  his  vendee.     That  undoubtedly  would 
have  been  so  had  there  not  have  been  a  breach  of  the  cove- 
nant at  and  before  the  conveyance  of  the  plaintiff's  title  to  his 
vendee.     When  Williams  conveyed  the  land  to  Durand,  the 
j)resent  plaintiff,  there  had  been  a  breach  of  the  covenant  of 
title,  and  that  covenant  was  broken  at  the  time  it  was  made, 
in  1863.     Durand's  cause  of  action  for  a  breach  of  the  cove- 
nant contained  in  Williams'  deed  accrued  to  him  then.     The 
deed  of  Durand  to  his  vendee  conveyed  nothing  more  than  a 
broken  covenant.     He  was  not  seized  of  the  land  at  the  time 
he  conveyed  it,  and  not  being  seized  of  the  land  at  the  time 
of  his  conveyance,  he  could  convey  nothing  but  a  mere  chose 
in  action.     If  Williams  had  been  legally  seized  of  the  land 
at  the  time  he  conveyed  it  to  Durand,  and  Durand  had  been 
legally  seized  of  it  at  the  time  he  conveyed  to  his  vendee, 
then  it  would  have  been  altogether  a  different  question.    The 
covenant  for  seizin  being  broken  at  the  time  of  its  execution 
by  Williams  to  Durand,  it  was  a  mere  right  of  action,  inca- 
pable of  assignment  to  his  vendee  as  a  covenant  of  seizin  run- 
ning with  the  land.     When  Durand  executed  his  deed  to  his 
vendee,  he  had  no  title  to  the  land  to  convey  to  him,  and  he 
was  uot  seized, of  any  land  to  which  any  covenants  of  war- 
ranty running  with  it  could  attach.     The  right  to  sue  for  a 
breach  of  Williams'  covenant  in  his  deed  was  in  Durand,  and 
that  riglit  accrued  to  him  in  1863,  which  was  prior  to  the  1st 
of  June,  1865,  and  comes  within  the  provisions  of  the  3d  sec- 
tion of  the  limitation  act  of  1869. 
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The  plaintiiT,  in  contemplation  of  the  law,  will  be  pre- 
sumed to  know  who  was  in  possession  of  the  land  purchased 
and  conveyed  by  him ;  at  least,  actual  possession  thereof  by 
another  would  be  notice  to  him.  In  the  case  of'  George  vs. 
GardncTy  49  Georgm^  441,  we  held  that  the  act  of  1869,  al- 
lowing nine  months  and  a  half  within  which  plaintiff  should 
institute  their  suits,  was  not  so  unreasonably  short  as  to  make 
that  act  unconstitutional. 

In  view  of  the  facts  disclosed  by  the  record  in  this  case,  we 
find  no  error  in  the  refusal  of  the  court  to  charge  as  requested, 
or  in  the  charge  as  given. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Abram  Gammell,  plaintiff  in  error,  va,  Randolph  M.  Mul- 
ford et  al.j  defendants  in  error. 

The  assignee  of  an  execation  has  the  same  right  to  enforce  it  by  levy  and 
sale  as  had  the  plaintiff,  and  when  A  held,  as  plaintiff,  an  execution 
against  a  copartnership,  and  therefore  against  each  partner,  and  there 
was  no  partnership  property,  and  had  levied  it  upon  the  property  of  B, 
one  of  the  partners,  and  C,  a  kinsman  and  friend  of  B,  bought  the  ex* 
ecation,  and  took  a  transfer  of  it  to  himself,  and  dismissed  the  levy  on 
the  property  of  B,  and  had  the  execution  levied  on  the  property  of  D, 
the  other  partner: 

Hdd^  that  the  transferee  was  in  this  only  pursuing  a  legal  right,  and  that 
equity  would  not,  on  the  complaint  of  D,  setting  up  that  he  had  paid 
more  than  his  share  of  the  debts  of  the  firm,  and  that  B,  the  other 
partner,  was  solvent,  restrains  the  levy.  The  property  of  both  part- 
ners is  bound  by  the  judgment,  and  the  creditor  may  proceed  at  his 
option  against  either,  notwithstanding  there  may  be  equities  in  favor 
of  the  one  proceeded  against,  so  far  as  his  partner  is  concerned. 

Injunction.  Partnership.  Executions.  Before  Judge  James 
Johnson.  Muscogee  county.  At  chambers.  August  Ist^  1874. 

« 

Abram  Grammell  filed  his  bill  against  Randolph  L.  Mott 
and  Randolph  M.  Mulford^  praying  that  the  latter  might  be 
enjoined  from  enforcing  two  executions  against  tlie  individ* 
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ual  property  of  complainant.  The  grounds  upon  which  the 
injunction  was  sought  are  succinctly  stated  in  the  above  head- 
note,  and  it  is  unnecessary  to  repeat  them  here.  The  chan- 
cellor refused  the  injunction,  and  complainant  excepted. 

Pea  BODY  &  Brannon,  for  plaintiff  in  error. 

Ingram  &  Crawford,  for  defendants. 

McCay,  Judge. 

The  act  of  1829,  Prince's  Digest,  464-5,  providing  for  the 
transfer  of  unpaid  judgments,  authorizes  the  transferee  to  pro- 
ceed to  collect  the  same,  in  as  full  and  ample  a  manner  as  the 
plaintiff  could  have  done.  The  right  of  a  plaintiff  who  has 
a  judgment  against  nA>re  than  one  person  to  proceed  against 
either  or  both  at  his  option,  is  a  statutory  right.  His  judg- 
ment is  complete  against  either  of  the  defendants.  It  is  a 
stern,  strict  l^al  right,  and  the  equities  that  may  exist  be- 
tween the  defendants,  cannot,  and  ought  not,  to  interfere.  He 
has  a  complete  judgment,  as  we  have  said,  against  both  and 
each,  and  neither  can  complain  that  he  is  proceeding  to  en- 
force his  strict,  stern  legal  right.  To  allow  such  a  proceeding 
as  is  here  proposed  would  open  the  door  to  vexatious  delays, 
largely  interfering  with  the  rights  of  judgment  creditors,  and 
we  do  not  hesitate  to  affirm  the  judgment. 

Judgment  affirmed. 


William  H.  Strickland,  sheriff,  plaintiff  in  error,  vs. 
Halsted  Smith,  defendant  in  error. 

A  mere  notice  to  the  sheriff  to  retain  money  collected  under  legal  pro- 
cess, udIcm  accompanied  by  some  lien  claiming  it,  will  not  justify  him 
^  in  witUioldiDg  it  from  the  plaintiff  ander  whose  process  he  received  it. 

Sheriff.   Executions.   Lien.   Before  Judge  Schley.   Bryan 
Superior  Court.    April  Term,  1874. 
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For  the  &cts  of  this  case^  see  the  decision. 

Charles  N.  West,  by  R.  H.  Clark,  for  plaintiff  in 
erpor. 

Meldrim  &  Adams;  Halsted  Smith,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  rule  against  the  sheriff  of  Bryan  county,  calling 
on  him  to  show  cause  why  he  should  not  pay  to  Halsted  Smith 
the  sum  of  $372  99.  From  the  sheriff's  answer,  the  follow- 
ing facts  were  admitted  by  him  to  be  true :  That  he  had  an 
execution  in  his  hands  for  collection  in  favor  of  Poindexter 
against  Henry  £.  Smith,  for  about  $500<00;  that  he  collected 
the  money  due  on  the  execution,  and  paid  the  same  over  to 
the  plaintiff's  attorney  therein;  that  whilst  the  execution  was 
in  his  hands  for  collection,  the  plaintiff,  Halsted  Smith,  noti- 
fied him,  in  writing,  that  he  held  a  claim  against  Poindexter, 
and  had  sued  out  an  attachment  against  him  as  a  non-resident 
of  the  state,  and  had  garnished  Henry  E.  Smith,  and  also 
notified  him  to  retain  the  money  which  he  should  collect  on 
the  Ji.  fa.  in  favor  of  Poindexter  against  Henry  E.  Smith, 
until  the  November  term  of  the  superior  court.  On  this 
statement  of  faots  the  court  made  the  rule  absolute  against  the 
sheriff  for  the  amount  of  plaintiff's  claim  against  Poindexter, 
the  defendant  in  attachment;  whereupon,  the  sheriff  excepted. 

In  our  judgment,  the  court  erred  in  making  the  rule  abso- 
lute against  the  sheriff,  on  the  statement  of  facts  contained  in 
the  record.  The  sheriff  was  not  bound  to  retain  the  money 
in  his  hands,  collected  from  Henry  E.  Smith  in  favor  of  Poin- 
dexter, on  the  mere  notice  of  Halsted  Smith  for  the  payment 
of  his  debt,  unaccompanied  by  any  lien  on  the  money.  The 
notice  was  no  lien  on  the  money  in  the  sheriff's  hands;  in 
fact,  the  plaintiff,  at  the  time  of  giving  the  notice,  had  not 
obtained  judgment  on  his  attachment,  and,  as  the  record  shows, 
did  not  do  so  until  April,  1874.  A  mere  notice  to  a  sheriff 
to  retain  money  in  his  hands,  collected  by  him  under  legal 
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process,  without  such  notice  is  accompanied  by  the  lien  claim- 
ing it,  will  not  justify  the  sheriff  in  .doing  so,  or  excuse  him 
from  paying  twenty  per  cent.,  if  the  money  should  be  de- 
manded of  him  by  the  plaintiff  in  Ji,  fa.,  under  the  statute. 
Let  the  judgment  of  the  court  below  be  reversed. 


Nathan  Christmas,  plaintiff  in  error.  v8.  The  State  op 

Georgia,  defendant  in  error. 

(Teippb.  Jadge.  was  providentially  prerented  from  presidioff  in  this  oase.) 

The  finding  of  '*  no  bill  '*  by  two  aaccessive  grand  juries,  on  a  bill  of  in- 
dictment for  a  crime,  does  not  entitle  the  person  charged,  to  an  order 
upon  the  minntes  of  the  superior  court  discharging  him  **from  offense 
or  crime  therein  contained." 

Criminal  law.    Before  Judge  Harris.    Dooly  Superior 
Court.     March  Term,  1874. 

Counsel  for  Christmas  proposed  to  take  the  following  order: 

"  The  State  vs.  Nathan  Christmas. 

*^  September  Term,  1873.    Indictment  for  ctssauU  with  intent  to  rape j 

and  no  hill  by  the  grand  jury. 

"  The  State  vs.  Nathan  Christmas. 

"  Indictment  for  assaidtand  battery ^  March  Term^  1874,  and  no  bill, 
*^  It  appearing  to  the  court  that  the  above  bills  charge  the 
defendant  in  the  same  transaction,  and  on  the  same  day,  with 
the  same  offense  in  law,  and  that  two  successive  grand  juries 
have  ignored  the  respective  bills,  it  is  ordered  by  the  court 
that  the  defendant  be  discharged  from  the  offense  or  crime 
therein  contained,  and  go  hence  without  a  day." 

The  court  refused  to  allow  the  order^  and  Christmas  ex- 
cepted. 

W.  A.  Hawkins;  W.  W.  Brown;  Phil.  Cook,  for  plain- 
tiff in  error. 

RoLMN  A.  Stanley,  solicitor  general ;  C  T.  Goode,  by 
brief,  for  the  state. 
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McCay,  Judge. 

Under  the  facts  stated  in  the  judge's  certificate,  to-wit:  that 
on  this  application  being  made,  tire  solicitor  general  replied 
that  he  was  about  to  present  another  bill,  and  that  he  expected 
to  prove  the  two  "no  bills"  had  been  procured  by  the  fraud 
of  the  defendant,  we  think  it  was  eminently  proper  in  the 
judge  to  refuse  the  order  asked  for.  But  we  do  not  think  the 
order  was  a  proper  one  had  there  been  no  such  statement  by 
the  solicitor  general.  The  Code  does  not  contemplate  tliat 
two  "no  bills"  shall  entitle  the  person  charged  to  a  judgment 
of  acquittal,  or  to  a  discharge  from  the  crime.  It  simply  pro- 
vides that  they  "shall  be  a  bar  to  another  indictment,  unless 
they  have  been  procured  by  thefraydiUetU  canduet  of  the  (lerson 
charged,  on  proof  of  which  or  of  newly  discovered  evidence, 
the  judge  may  allow  a  third  bill  to  be  presented,  found  and 
prosecuted :"  Code,  4708.  This  is  a  very  different  thing  from 
an  acquittal  or  final  discharge  by  a  judgment  of  the  court. 
The  two  returns  of  no  bill  are  on  the  minutes ;  they  etand 
there  for  what  they  are  worth,  and  whatever  may  be  their  le- 
gal effect  they  need  no  new  order  or  judgment  of  the  court. 
Perhaps  on  two  such  returns  a  prisoner  might  be  discharged 
from  arrest ;  but  the  order  sought  here  is  for  more  than  that, 
and  would,  perhaps,  if  granted,  bar  the  third  indictment,  even 
under  the  conditions  provided  for. 

Judgment  affirmed. 


Blun  &  Sterne,  plaintiffs  in  error,  vs,  Louis  Holitzer, 

defendant  in  error. 

Wliere*  the  plaintiff  was  employed  for  one  year,  at  a  stipalated  aam  per 
month,  bat  was  discharged  before  the  expiration  of  his  term,  and 
thereupon  sued  and  obtained  a  judgment  for  the  amount  due  up  to  the 
time  of  such  discharge,  he  iauot  thereby  estopped  from  instituting  pro- 
ceedings to  recover  the  balance  due  him  for  the  remaining  portion  of 
the  year. 
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Contracts.    Estoppel.    Before  Judge  Strozer.    Dougherty 
Superior  Court.    April  Term,  1874. 

For  the  fiicts  of  this  case,  see  the  decision. 
D.  H.  Pope,  for  plaintiff  in  error. 
Smith  &  Jones;  R.  F.  Lyon,  for  defendant. 
Warner,  Chief  Justice. 

The  plaintiff  sued  the  defendants  on  an  open  account  for 
bis  services  as  clerk,  and  on  the  trial  of  tlie  case    the  jury 
found  a  verdict  for  the  plaintiff  for  $275  00*    A  motion  was 
made  for  a  new  trial,  on  the  grounds  that  the  verdict  was  con- 
trary to  the  evidence,  and  without  evidence,  that  it  was  contrary 
to  law,  and  contrary  to  thechai*ge  of  the  court;  which  motion 
was  overruletl,  and  the  defendants  excepted.     The  evidence 
iu  the  record  shows,  that  in  September,  1871,  the  defendants 
employed  the  plaintiff  as  a  clerk  for  one  year,  and  were  to 
give  him  $40  00  per  month  and  board  him.     In  April,  1872, 
the  defendants  discharged  the  plaintiff  from  their  employment 
because  tlieir  business  was  dull,  and  for  no  other  reason,  so 
far  as  the  record  shows.     The  plaintiff  then  sued  the  defend- 
ants for  what  was  due  him  for  his  wages  up  to  that  time,  and 
recovered  a  judgment  therefor.     The  present  action  is  brought 
to  recover  his  wages  for  the  balance  of  the  year  after  his  dis- 
charge.    The  defendants  contend  that  he  cannot  do  that,  be- 
cause he  treated  the  contract  as  rescinded,  and  brought  his 
suit  for  what  was  due  him  up  to  the  time  of  his  discharge 
from  their  employment.     This  depends  on  the  construction  to 
be  given  to  the  2726th  section  of  the  Code,  which  declares 
that  in  some  cases  even  an  entire  contract  is  apportionable, 
as  where  the  price  to  be  paid  is  not  fixed,  or  is  by  the  con- 
tract itself  apportioned  according  to  time,  so  if  the  failure  of 
one  party  to  perform  is  caused  by  the  act  of  the  other,  the 
contract  may  still  be  apportioned.     In  this  case,  according  to 
the  evidence  in  the  record,  the  defendants  were  to  pay  plain- 
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tiff  $40  00  per  month  for  one  year,  so  that  by  the  contract 
itself,  there  is  no  difficulty  in  apportioning  the  amount  for 
vrhich  the  plaintiff  was  entitled  to  recover,  under  the  contract, 
for  the  time  he  served  the  defendants  as  their  clerk,  or  for  the 
time  they  prevented  him  from  serving  thepi  by  discharging 
him  before  the  expiration  of  the  year  for  which  he  was  em- 
ployed. In  our  judgment,  the  plaintiff  had  the  right  to  sue 
the  defendants  under  the  contract  for  the  time  he  actually 
served  them  as  clerk,  at  the  price  stipulated  to  be  paid  for 
each  month,  for  wages  due  him  up  to  the  time  of  his  dis- 
charge, and  also  for  the  wages  due  him  from  the  time  of  his 
discharge  to  the  end  of  the  year,  at  the  rate  per  month  as 
stipulated  in  the«contract.  In  other  words,  the  plaintiff  had 
the  right  to  apportion  the  contract,  under  the  provisions  of 
the  Code  before  cited,  and  sue  for  the  same  as  he  has  doue. 
With  which  firm  the  contract  was  made,  was  a  question  of 
fact  for  the  jury,  under  the  evidence.  There  was  no  error 
in  overruling  the  motion  for  a  new  trial  on  the  statement  of 
facts  disclosed  by  the  record. 

Let  the  judgment  of  the  coi>rt  below  be  affirmed. 


Brijskley  Chancy,   plaintiff  in  error,  vs.  William  F. 

CARiiiGAN,  defendant  in  error. 

(TBiprs,  Jadffe,  wu  proTidentially  preyented  from  presiding  in  this  ease.) 

1.  It  is  not  competent  for  the  defendant  in  an  execation,  by  affidavit  of 
illegality,  to  set  tip  that  the  debt  on  which  the  judgment  is  founded  was 
illegal,  or  that  the  plaintiff  was  an  illegal  holder  of  it.  All  such  ques- 
tions are  settled  conclusively  by  the  judgment. 

2.  On  the  trial  of  an  issue  formed  on  '*  illegality/'  to-wit:  payment  of  an 
execution,  if  the  plaintiff  in  execution  be  dead,  the  defendant  is  not 
a  competent  witness. 

d«  Tlie  granting  or  refusal  of  a  continuance  is  in  the  discretion  of  the 
court,  and  will  not  be  interfered  with  by  this  court,  except  when  there 
is  abuse  of  that  discretion,  and  when  a  party  seeks  to  continue  the 
cause,  during  its  progress,  on  the  ground  that  since  the  commencement 
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of  tbe  trial,  it  has  '*  occarred  to  him  that  he  could  prove  a  certain  fact 
bj  A  B,  who  lives  in  tbe  county,"  it  was  no  abuse  of  the  discretion  of 
tbe  court  to  refuse  to  continue. 

Illegality.     Continuance.     Witness.     Before  Judge  KiD- 
Doo.     Early  Superior  Court     October  Term,  1873. 

Carrigan  brought  complaint  against  Chancy  on  a  note  dated 
January  20th,  1862,  due  one  day  after  date,  payable  to  J.  M, 
&  R.  W.  Wade,  or  bearer,  for  $189  72,  with  a  credit  thereon 
of  $115  00,  of  date  January  1st,  1863.  At  the  October  term, 
1866,  judgment  was  confessed  by  the  defendant  for  $106  80, 
principal,  with  interest  and  costs  of  suit.  On  September  2d, 
1873,  the  execution  based  on  this  judgment«was  levied  upon 
lot  of  land  two  hundred  and  seventy-six,  in  the  twenty-eighth 
district  of  Early  county,  as  the  property  of  the  defendant. 
Oil  the  same  day  an  affidavit,of  illegality  was  filed  to  the  ef- 
fect that  said  execution  had  been  jiaid  off.  At  the  October 
term,  1873,  the  defendant  moved  to  add  another  ground  of 
ill^lity,  setting  up  that  J.  M.  &  R.  W.  Wade  were  the 
rightful  owners  of  said  note,  the  title  having  never  passed  out 
of  them,  as  the  transfer  to  the  plaintiff  "was  made  for  the 
purpose  of  encour^ing  the  late  rebellion  between  the  states." 
In  support  of  this  motion  was  attached  the  affidavit  of  the 
defendant  that  the  facts  set  forth  in  said  additional  ground 
had  come  to  his  knowledge  since  the  original  illegality  was 
filed.    Tbe  motion  was  overruled  and  defendant  excepted. 

The  defendant  proposed  to  prove  by  his  own  oath  that  he 
had  paid  the  amount  due  on  said  execution  to  S.  S.  Stafford, 
the  attorney  for  the  plaintiff.  The  defendant  was  held  by  the 
court  to  be  an  incompetent  witness,  it  being  conceded  that 
both  Carrigan  and  Stafford  were  dead.  To  this  ruling  excep- 
tion was  taken. 

The  defendant  moved  for  a  continuance,  because  "since  the 
commencement  of  this  trial,  it  had  occurred  to  him  that  he 
could  prove  by  William  Porter,  residing  in  the  county,  that 
he  paid  S.  S.  Stafford,  the  plaintiff's  attorney  of  record,  the 
full  amount  of  the  execution." 
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The  motion  was  overruled,  and  the  defendant  excepted. 

The  jury  found  for  the  plaintiff.  A  motion  was  made  for 
a  new  trial  upon  each  of  the  aforesaid  grounds  of  exception. 
The  motion  was  overruled  and  defendant  excepted^  and  as- 
•signs  error  on  said  rulings. 

Neither  the  bill  of  exceptions  nor  the  record  discloses  <vho 
was  the  legal  representative  of  Carrigan ;  the  case  therefore 
stands  ih  his  name. 

I.  A.  Bush;  J.  C.  Rutherford;  E.  C.  Bower;  Q.  B. 
SwANN,  for  plaintiff  in  error. 

R.  H.  Powell,  by  brief,  for  defendant. 

McCay,  Judge. 

1.  The  amendment  to  the  affidavit  takes  a  ground  wln'ch  goes 
behind  the  judgment.  This  is  directly  in  the  teeth  of  the 
section  of  the  Code  providing  for  illegalities:  Section  367h 
The  judgment  is  conclusive  that  the  ground  taken  is  untrue, 
as  the  defendant  in  fi.  fa.  has  had  his  day  in  court.  Nor  are 
we  prepared  to  say  it  would  have  been  good  as  a  plea  to  the 
original  suit.  The  man  who  let  the  plaintiff  have  the  note 
for  an  illegal  consideration  does  not  complain,  and  if  he  is 
satisfied,  it  is  no  business  of  the  maker  of  the  note  to  com- 
plain. 

2.  The  issue  on  trial  was  the  payment  or  non-payment  of 
the  execution  to  the  plaintiff  in  execution  or  his  agent.  The 
plaintiff  and  the  agent  are  both  dead.  This  is  within  the 
very  words  of  the  exception  to  the  evidence  act. 

3.  It  was  in  the  discretion  of  the  court  to  refuse  the  con- 
tinuance, and  the  showing  was  very  defective.  It  did  not 
state  that  it  first  occurred  to  the  party  during  the  trial.  The 
statement  made  is  perfectly  consistent  with  the  idea  that  he 
had  known  it  before,  and  that  he  had  failed  to  subpoena  the 
witness  from  neglect.  We  do  not  know  what  the  truth  of  the 
matter  was,  nor  did  the  court  below.  Such  statements  mnst 
be  construed  most  strongly  against  the  party  making  them. 
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If  he  had  forgotten  the  fact,  and  he  had  just  then  remem- 
bered it,  he  oould  easily  have  said  so. 
Judgment  affirmed. 


Bak£H  Daniel,  plaintiff  in  error,  vs.  Alonzo  C.  Jackson 
et  cU.y  administrators,  defendants  in  error. 

1.  That  part  of  the  act  of  1881  wlii'h  authorizes  a  resale  at  the  risk  of  a 
purchaser  who  fulls  to  comply  with  his  bid,  made  at  an  executor's,  ad- 
ministrator's or  gaardian's  sale,  though  not  embraced  in  the  Code,  is 
still  of  force  in  this  state. 

2.  Where  the  advertised  terms  of  an  administratoif  s  sale  are  varied  by 
an  announcement  made  on  the  day  of  the  sale,  and  the.purchaser  fails 
to  coaipty  with  his  bid,  in  order  to  hold  him  liable  fur  the  difference 
on  a  resale,  it  is  incumbent  on  the  plaintiff  to  show  by  clear  and  con- 
vincing evidence  that  such  purchaser  had  actual  knowledge  of  the  al- 
tered terms  before  he  bid  off  the  property. 

Administrators  and  executors.  *Guardian  and  ward.  Sales. 
Before  Judge  Bartlett.  Greene  Superior  Court.  March 
Terra,  1874. 

« 

For  the  facts  of  this  case,  see  the  decision. 

E.  C.  KiNNEBREW;  John  0.  Reed,  for  plaintiff  in  error. 

J.  A.  BiLLUPS;  M.  W.  Lewis  &  Son;  J.  A.  Lewis,  for 
defendants. 

Warner,  Chief  Justice. 

1- 

This  was  an  action  brought  by  the  plaintiffs  against  the  de- 
fendant, to  recover  the  difference  between  the  price  at  which 
the  defendant  bid  off  a  tract  of  land  at  an  administrator's  sale, 
and  the  price  for  which  the  land  sold  at  a  subsequent  sale,  the 
plaintiffs  alleging  that  the  defendant  refused,  after  the  sale^  to 
pay  them  for  said  land.  On  the  trial  of  the  case  the  jury,  under 
the  charge  of  the  court,  returned  a  verdict  in  favor  of  the  plain- 
tiffs for  the  sum  of  $1,250  CO,  with  interest.    The  defendant 
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made  a  motion  for  a  new  trial  on  the  several  grounds  set  forth 
therein,  and  also  made  a  motion  in  arrest  of  judgment,  both 
of  which  motions  were  overruled,  and  the  defendant  excepted. 
It  appears  from  the  evidence  in  the  record  that  the  land  was 
sold  by  the  plaintiffs,  as  administrators,  under  an  order  of  the 
court  of  ordinary  in  pursuance  of  the  following  advertisement: 

"ADMINISTRATOR'S  SALE. 
"Will  be  sold  before  the  court-house  door  in  the  city  of 
Greensboro,  Georgia,  on  the  first  Tuesday  in  November  next, 
within  the  legal  hours  of  sale,  two  hundred  and  twenty  acres 
of  land,  belonging  to  the  estate  of  Stephen  Jackson,  deceased. 
This  tract  of  land  is  very  valuable,  consisting  of  first-class 
branch  bottom  land,  well  timbered  and  fresh  upland,  and  con- 
taining two  settlements.  Terms,  one-third  payable  January 
1st,  1873,  the  other  two-thirds  one  and  two  years,  respectively, 
thereafter.  A  note  with  approved  security  will  be  required 
for  the  first  payment.  A.  C.  Jackson, 

"M.F.Jackson. 

"Administrators." 

The  land  was  sold  on  the  first  Tuesday  in  November,  1872, 
under  the  aforesaid  advertisement,  except  that  some  of  the  wit- 
nesses testified  that  proclamation  was  made  on  the  day  of  sale 
that  ten  percent,  interest  would  be  required  on  the  last  two  jmy- 
ments.  The  defendant  was  examined  as  a  witness,  and  stated 
that  he  did  not  hear  the  proclamation  at  the  sale  that  ten  per 
cent,  interest  would  be  required  on  the  last  two  payments;  he 
came  to  the  sale  to  purchase  the  land  under  the  advertisement, 
a^d  bid  for  it  under  the  advertised  terms,  and  thought  he  was 
buying  the  land  under  such  terms;  heard  nothing  to  the  con- 
trary until  told  so  by  one  of  the  plaintiffs,  after  the  sale,  when 
the  ten  per  cent,  interest  on  the  notes  was  demanded.  Carlton, 
a  witness  sworn  for  the  defendant,  stated  that  he  was  at  the  sale, 
and  was  standing  by  defendant  talking  to  him  at  the  time  the 
land  was  put  up  for  sale,  and  did  not  hear  any  proclamation  that 
ten  per  cent,  interest  would  be  required  on  the  payments. 
When  the  parties  met  to  execute  the  i^apers,  after  the  sale  of 
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the  land,  they  disagreed  as  to  the  terms  of  it,  and  the  defend- 
ant refuse<l  to  comply,  and  the  plaintiffs  resold  the  land  for 
$1,250  OO  less  than  defendant  bid  for  it  at  the  November  sale. 
The  court  cliarged  the  jury  that  the  2568th  section  of  the 
Code,  requiring  advertisement  of  the  terms  of  sale,  was  for  the 
benefit  of  the  beneficiaries  of  the  intestate's  estate,  and  that 
the  administrators  could  add  to  or  vary  the  advertised  terms 
by  proclamation  made  at  the  sale,  if  they  believed  it  was  to 
the  interest  of  the  estate  to  do  so,  and  that  all  persons  attend- 
ing were  bound  to  take  notice  of  such  proclamation,  if  within 
hearing  distance.  The  court  also  charged  the  jury  that  if  the 
defen«lant  came  to  the  sale,  and  conceived  that  he  was  bidding 
on  the  advertised  terms,  and  did  not  hear  any  alteration  of 
such  terms  proclaimed,  then  the  defendant  had  the  right,  by 
his  bid,  to  hold  the  administrators  to  the  advertised  terms. 

1.  The  first  question  that  we  shall  consider  and  determine 
is  the  motion  made  in  arrest  of  judgment.  That  motion 
was  based  on  the  ground,  that,  inasmuch  as  executors,  admin- 
istrators and  guardians,  are  not  named  in  the  3655th  section  of 
the  Code,  authorizing  the  present  action  to  be  brought  against 
the  purchaser  of  property  at  public  outcry,  or  by  any  other 
section  thereof,  there  is  no  law  of  force  in  this  state  which  au- 
thorized the  plaintiffs  to  maintain  their  present  action.  It  is 
true  the  codifiers  of  the  laws  of  force  in  this  state  have  failed 
by  mistake,  or  omission,  to  embrace  that  part  of  the  act  of 
1831  in  the  Code  which  relates  to  sales  made  by  executors, 
administrators  and  guardians ;  but  that  act,  as  we  find  it  in 
Cobb's  Digest,  515,  is  of  force,  in  our  judgment,  as  a  law  of 
this  state,  so  far  as  it  is  applicable  to  executors',  administra- 
tors' and  guardians'  sales,  though  they  are  not  named  in  the 
Code  as  being  entitled  to  bring  suit  as  specified  in  that  j\ct. 
There  is  nothing  in  the  act  of  1831  relating  to  sales  made  by 
executors,  administrators  and  guardians,  inco^iaistent  with  any 
provision  of  the  Code  that  we  are  now  aware  of.  The  motion  in 
arrest  of  judgment  was,  therefore,  properly  overruled. 

2,  By  the  2568th  section  of  the  Code,  executora  and  ad- 
ministrators are  required  to  state  in  all  advertisements  of 

Vol,  un.  7. 
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sales  by  them,  the  terms  of  sales.     By  the  common  law  rule, 
printed  or  written  particulars  and  conditions  of  sale  cannot 
be  contradicted,  added  to,  or  altered,  by  verbal  declarations 
made  by  the  auctioneer  at  the  time  of  the  sale :  Addison  on 
Contracts,  166.    In  Jones  vs,  Edney,  (3d  Campliell's  Reports, 
287,)  Lord  Eli.enborough  said  :  "  Men  cannot  tell  what  con- 
tracts theyenter  into  if  the  written  conditions  of  sale  are  to 
be  controlled  by  the  babble  of  the  auction  room."     We  are 
not  disix)se4  to  'apply  this  common  law  rule  so  strictly  as  to 
exclude  all  parol  declarations  as  to  the  altered  terms  of  sale 
from  the  printed  or  written  advertisements  made  by  executors 
and  administrators  at  their  public  sales,  under  the  laws  of  this 
state,  when  the  bidder  or  purchaser  has  full  knowledge  of 
such  altered  terms  of  sale,  and  acta  upon  them.     But  we  do 
hold,  that  in  all  cases  like  the  one  now  before  us,  it  is  incum- 
bent on  the  plaintiff  to  show,  by  clear  and  convincing  evi- 
dence, that  the  purchaser  at  the  sale  had  actual  knowledge  of 
tlie  altered  terms  of  the  sale  before  he  bid  off  the  pro|>erty, 
in  order  to  make  him  liable  for  refusing  to  comply  with  the 
altere<1  terms  of  the  sale  from  that  contained  in  the  adver- 
tisement.    The  two  charges  of  the  court  to  the  jury  in  this 
case  are  wholly  irreconcilable,  and  were  calculated,  and  most 
probably  did,  mislead  the  jury  in  making  up  their  verdict 
In  the  first  charge,  the  court  instructed  them  that  all  persons 
attending  the  sale  were  bound  to  tsike  notice  of  the  proclama- 
tion made  as  to  the  altered  terms  of  the  sale,  if  within  hearing 
distance.     In  the  second  charge,  the  court  instructed  them 
that  if  the  defendant  did  not  hear  any  alteration  of  the  terms 
of  sale  proclaimed,  then  the  defendant  had  the  right  by  bis 
bid  to  hold  the  administrators  to  the  advertised  terms  of  the 
sale.     Did  the  jury  find  their  verdict  for  the  plaintiffs  oii  the 
ground  that  the  defendant  was  within  hearing  distance  at  the 
time  the  proclamation  of  the  alteration  of  the  terms  of  sale 
was  made,  or  did  they  find  their  verdict  on  the  ground  that 
the  defendant  had  actual  notice  of  the  alteration  of  the  terms 
of  sale  ?     Who  can  tell  on  what  ground  they  found  their 
verdict  under  the  charge  of  the  court?     Although  the  jury 


92  SUPREME  COURT  OF  GEORGIA. 

Walton  V9.  Jones. 

D.  H.  BuRTS;   Pbabody  &  Brannon,  for  plaintiff  in 
error. 

C.  J.  Thornton,  by  R.  H.  Clark,  for  defendant. 

McCay,  Judge. 

The  judgment  in  this  case  was  not  based  on  the  verdict  of 
a  jury,  but  was  the  act  of  the  jtidge,  and  in  such  cases,  ac- 
cording to  ti|^  seuled  maxims  of  the  common  law,  the  judg- 
ment is,  during  the  term,  in  the  breast  of  the  judge.  In 
Kerr's  Action  at  Law,  page  29,  Law  Library,  81,  this  prac- 
tice is  distinctly  laid  down,  and  it  is  referred  to  the  equitable 
jurisdiction  of  the  court,  to-wit :  to  that  supervision  of  its  own 
proceedings  which  exists  in  every  court,  so  to  control  its  ac- 
tiuQ  as  that  its  rules  and  practice  shall  not  be  the  means  of 
hardship  or  injustice.  Necessary  rules  of  order  require  that 
this  jurisdiction  shall  be  exercised  only  at  the  discretion  of 
the  judge.  It  is  not  a  mutter  of  right  in  the  party  asking  its 
exercise;  but,  like  the  appeal  to  a  chancellor  for  his  interfer- 
ence, it  must  l>e  sought  for  by  an  appeal  to  the  sense  of  jus^ 
tice  and  propriety  of  the  court.  Oixlinarily,  the  exercise  of 
this  discretion  is  not  matter  of  appeal.  It  turns  on  the  spe- 
cial facts  of  each  case,  on  the  conduct  of  the  parties,  on  the 
press  of  business  before  the  court,  etc. 

In  the  case  before  us,  we  think  there  was  no  error.  If  the 
judge  was  satisfied  that  the  movant  acted  in  good  faith,  and 
that  he  was  not  needlessly  troubling  the  court  in  asking  it 
to  undo  what  it  had  done,  there  was  no  error.  This  court 
will  be  very  slow  to  interfere  in  such  cases,  where  no  injustice 
has  been  done — where  only  a  technical  advantage  of  the  other 
party  is  disturbed.  Whether  the  effect  be,  in  this  case,  to 
cause  delay,  we  do  not  know.  That  was  doubtless  considered 
by  the  court.  It  does  not  appear  that  the  case  was  not  heard, 
or  that  it  could  not  have  been  heard,  at  the  term. 

Judgment  affirmed. 


ATLANTA,  JULY  TERM,  1874.  91 

Walton  V8.  Jones. 

might  have  believed  from  the  evidence  before  them  that  the 
defendant  did  not  have  actual  notice  of  the  alteration  of  the 
terras  of  sale,  still,  if  they  believed  from  the  evidence  that 
defendant  was  within  hearing  distance  when  the  proclamation 
was  made,  they  would  have  been  bound  to  have  found  a  ver- 
dict for  the  plaintiffs  under  the  charge  of  the  court.  If  the 
latter  part  of  the  charge  was  right,  then  the  first  part  thereof 
as  to  the  defendant  being  within  hearing  distance  at  the  time 
of  the  proclamation,  was  clearly  error.  A 

Let  the  judgment  of  the  court  below  be  revertled. 


O.  B.  Walton,  plaintiff  in  error,  vs.  Charlbb  B.  Jones,  ad- 
ministrator, defendant  in  error. 

When,  in  a  salt  against  an  administrator  on  a  debt  of  bis  intestatet  be 
had  failed  to  file  any  issuable  plea  under  oath,  and  the  court  gave  a 
judgment  for  the  plaintiff's  demand,  and  dnring  the  term  the  defend* 
ant  moved  to  open  the  judgment,  with  leave  to  plead  plene  admiuis' 
travity  alleging,  under  oath,  that  he  had  in  fact  fully  administered  the 
estate,  and  paid  all  the  assets  out  to  debt«  of  higher  dignity  than  the 
plaintiff's  debt;  that  he  was  led  to  think,  from  the  statement  of  the 
ordinary  to  him  to  that  effect,  that  it  was  unnecessary  for  him  to  plead, 
as  a  judgment  against  him  would,  in  such  a  case,  only  bind  the  assets 
that  might  afterwards  come  into  his  hands,  and  that  for  this  reason  he 
had  failed  to  plead  plene  administravit.  To  this  was  added  an  affida- 
davit  of  the  ordinary,  who  was  also  a  lawyer,  that  he  had  been  con- 
suited  by  the  defendant  as  to  whether  it  was  necessary  for  him  to  plead, 
and  that  he,  knowing  that  all  the  assets  had  been  paid  out  to  debts  of 
higher  dignity,  told  him  it  was  not  necessary,  as  a  judgment  in  such  A 
case  would  only  bind  future  assets,  and  that  he  so  thought  at  the  time: 

Heldf  that  it  was  not  error  in  the  judge  to  grant  the  motion.  During  the 
term  it  is  in  the  discretion  of  the  court  to  review  any  judgment  it  may 
have  made. 

Practice  in  the  Superior  Court.  Judgments.  Before  Judge 
James  Johnson.  Chattahoochee  Superior  Court.  March 
Terra,  1874. 

This  case  is  sufficiently  reported  in  the  above  head-note. 
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The  Mayor  and  Aldermen  op  the  City  of  Savannah 
d  al.,  plaintiffs  in  error,  vs.  Solomon's  Lodge,  No.  1,  F. 
AND  A.  M.,  defendant  in  error. 

A  masonic  lodge  being  a  charitable  institution,  is  exempt  from  taxation. 
This  exemption  extends  to  any  house  belonging  to  it. 

Injunction.  Taxes.  Before  Judge  Schley.  Chatham 
county.    .At  Chambers.     November  26th,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

W..S.  Basing ER,  for  plaintiffs  in  error. 

RuFUS  E.  Lester,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
ants, praying  for  an  injunction  to  restrain  the  collection  of  a 
city  tax  on  the  property  of  complainant  as  set  forth  in  its  bill, 
on  the  ground  that  said  property  is  not  subject  to  taxation  un- 
der the  laws  of  this  state.  The  presiding  judge  granted  the 
injunction  prayed  for,  and  the  defendants  excepted.  The  com- 
plainant alleges  in  its  bill  that  it  is  a  body  corporate  under 
the  laws  of  this  state,  by  the  name  of  "Solomon's  Lodge, 
Number  one,  Free  and  Accepted  Masons;"  that  it  is  a  char- 
itable institution,  and  that  the  city  property  taxed,  is  held  and 
used  by  it  for  charitable  purposes.  By  the  798th  section  of 
the  Code  "all  poor  houses,  alms  houses,  houses  of  industry, 
and  any  hoiiae  belonging  to  any  charitable  institution"  are  de- 
clared to  be  exempt  from  taxation.  Is  a  masonic  lodge  a  char- 
itable institution  ?  It  was  so  recognized  and  styled  by  the 
general  assembly  of  this  state  as  far  back  as  1796:  See  Mar- 
bury  &  Crawford's  Digest,  147.  Assuming,  as  we  are  author- 
ized to  do,  that  a  masonic  lodge  is  a  charitable  institution,  it 
necessarily  follows  from  the  express  words  of  the  statute,  that 
any  house  belonging  to  it,  is  exempt  from  taxation.  The  1 1th 
paragraph  of  the  798th  section  of  the  Code,  declares  that  all 
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Stocks  owned  by  the  state,  or  by  literary  or  charitable  insti- 
tutions, for  ihe  legitimate  purposes  of  such,  sliall  be  exempt  from 
taxation.  It  is  insisted  by  the  plain tifls  in  error,  that  the 
words  ''any  lioase  belonging  to  any  charitable  institution," 
should  not  be  construed  so  as  to  mean  every  house  belonging 
to  every  charitable  institution.  The  reply  is,  that  the  words 
''any  house  belonging  to  any  charitable  institution/'  are  broad 
enough  to  include  the  house  belonging  to  the  complainant,  as 
set  forth  in  its  bill.  It  is  competent  for  the  general  assembly  to 
pass  an  act  restricting  the  meaning  of  the  words  contained  in 
the«Code,  but  until  it  shall  do  so,  it  is  the  duty  of  the  oonrts 
to  construe  them  in  accordance  with  the  plain  and  unambig- 
uous terms  thereof. 

Let  the  judgment  of  the  court  below  be  affirmed. 


David  G.  Rodoers,  plaintiff  in  error,  vs.  Samsox  Bell 

et  al.,  defendants  in  error. 

[TsiPFK,  Jadire,  wu  proTidentially  inrerented  from  pretidint  in  this  eaet.] 

1.  When  an  iction  cf  ejectment  is  brought  against  one  in  posseftsion  of 
land,  who  is  in  fact  a  tenant  of  a  third  person,  and  it  appears  that  the 
landlord  knows  of  the  suit,  though  he  is  not  made  a  formal  partj,  and 
ihe  plaintiff  recovers  the  land,  he  may,  under  a  writ  of  possession, 
tnrn  out,  not  only  the  tenant,  bat  the  landlord  who  has  resumed  the 
possession. 

2.  Under  the  decision  of  this  court  in  Akin  vs.  Freeman,  the  dormant 
judgment  act  was  suspended  under  the  acts  pa<»sed  in  1S60,  and  during 
the  war,  and  in  1865  and  1866,  suspending  the  statutes  of  limiiation. 

8.  When  an  ac  ion  of  ejectment  was  pending  against  one  in  possession 
of  land,  and  there  was  a  Terdict  for  the  plaintiff,  and  the  defendant 
appealed,  and  on  the  appeal,  he,  with  the  plaintiff's  consent,  withdrew 
the  same,  and  a  writ  of  possession  issued,  and  was  executed  by  turn- 
ing out  of  possession  a  third  person,  who  claimed  that  the  defendant 
in  the  suit  was  his  tenant,  and  that  the  appeal  was  withdrawn  in  fraud 
of  his  rights  and  by  collusion  : 

Sdd,  that  to  establish  such  fraud,  it  is  not  sufficient  to  prove  the  fact  of 
the  teoaocy,  and  that  the  landlord  did  not  know  of  the  withdrawal  of 
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the  appeal ;  it  must  further  appear  that  the  plaintiff  knew  the  defend- 
ant was  only  a  tenant,  and  that  the  landlord  was  defending  the  suit  in 
the  tenant's  name. 

Ejectment.  Landlord  and  tenant.  Judgment.  Statutes 
of  limitation.  Fraud.  Evidentie.  Before  Judge  Clark. 
Sumter  Superior  Court.     April  Term,  1873. 

David  G.  Rodgers  brought  trespass  vi  et  armis  against 
Samson  Bell  and  Alexander  W.  Wheeler  for  $1,000  00 
damages,  for  ejecting  him  from  a  certain  lot  of  land  in  the 
county  of  Sumter.     The  record  fails  to  disclose  any  plea. 

Francis  W.  Davis,  Pleasant  J.  Allen  and  Steve  V.  Allen 
testified  substantially  as  follows:  Plaintiff  was  in  the  peace- 
able possession  of  the  land  described  in  the  declaration,  from 
January,  1860,  to  January  Ist,  1872,  claiming  it  as  his  own. 
On  the  day  last  aforesaid  he  was  dispossessed  by  the  defend- 
ants. Wheeler  stated  that  he  was  acting  under  the  authority 
of  a  writ  of  possession  in  favor  of  Bell  against  one  Henry 
Wimberly.  Plaintiff  aske<l  for  time  to  make  an  affidavit 
that  he  did  not  hold  under  Wimberly.  This  was  refused 
him.    Estimated  his  damages  at  $1,000  00. 

Jolm  R.  Worrill  testified  substantially  as  follows :  In 
1859  an  action  of  ejectment  was  brought  by  the  defendant 
Bell  against  Wimberly  for  the  land.  The  latter  was  then  in 
possession  as  the  tenant  of  the  plaintiff,  Rodgers.  Rodgers 
employed  witness  and  S.  H.  Hawkins  to  defend  the  action. 
On  the  first  trial,  it  was  thought  advisable  to  confess  judg- 
ment and  to  enter  an  appeal.  Aflerwards,  in  January,  1860, 
Bell  procured  Wimberly,  in  fraud  of  Rodgers'  rights,  to  with- 
draw said  appeal,  and  to  attorn  to  him.  Wimberly  was  only 
a  nominal  party.  The  withdrawal  of  the  appeal  was  with- 
out the  knowledge  or  consent  of  Rodgers.  When  witness 
and  Hawkins  were  employed  to  defend  said  action  of  eject- 
ment, Wimberly  and. Rodgers  came  to  them  together.  The 
appeal  was  withdrawn  by  a  fraudulent  combination  between 
Bell  and  Wimberly.  The  latter  died  some  time  before  the 
year  1871.      ' 


96  SUPREME  COURT  OF  GEORGIA. 

Rodgers  vs.  Bell  et  al. 


S.  H.  Hawkins  testified  substantially  as  did  the  prececling 
witness. 

The  record  of  the  action  for  the  laijd  l»y  Bell  against  Wim- 
berly  was  introduced.  It  showed  a  confession  of  judgment, 
reserving  the  right  of  appeal,  and  judgment  at  October  terra, 
1859;  also,  a  withdrawal  of  the  appeal  by  the  consent  of  the 
plaintiff,  on  January,  11th,  1860;  also,  a  writ  of  possession 
against  Wimberly,  of  date  December  14th,  1871,  with  a  re- 
turn by  A.  W.  Wheeler,  deputy  sheriff,  dated  January  2d, 
1872,  showing  its  execution.  The  record  fails  to  disclose 
that  Ro<1gers  ever  was  made  a  formal  party  defendant. 

The  jury  found  for  tlie  defendants.  The  plaintiffs  moved 
for  a  new  trial,  upon  the  following  grounds,  to-wit : 

1st.  Because  the  verdict  was  contrary  to  the  charge  of  the 
court,  to  the  effect  that  if  more  than  seven  years  had  expired 
before  there  was  any  attempt  made  to  enforce  the  judgment 
against  Wimberly  after  January,  1860,  by  writ  of  possession, 
for  the  premises  in  dispute,  and  no  entry  made,  that  the  judg- 
ment was  dormant,  and  the  defendants  were  trespassers. 

2d.  Because  Wimberly  was  dead  at  the  time  the  writ  of 
possession  issued. 

3d.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled,  and  the  plaintiff  excepted. 

John  R.  Worrill,  for  plaintiff  in  error. 
No  appearance  for  defendants. 

McCay,  Judge. 

1.  The  tenant — the  actual  tenant — in  possession,  is  the  pro- 
per defendant  in  an  action  of  ejectment.  He  is  the  adverse 
holder  to  the  plaintiff,  and  he  has  a  full  right  to  treat  him  as 
the  person  keeping  him  out  of  his  land.  And  our  statute 
authorizes  the  writ  of  possession  to  issue,  and  to  oust  not  only 
the  defendant,  but  all  persons  put  in  possession  by  or  claim- 
ing under,  or  by  virtue  of  any  conveyance  from,  him.    In  this 
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case,  the  defendant  in  (jectment  was  the  tenant  of  the  present 
plaintiff,  and  like  a  good  tenant,  and  as  was  his  duty,  he  in- 
formed his  landlord  of  the  suit,  and  the  landlord  took  steps 
to  defend  in  his  tenant's  nam<*.  He  employed  counsel,  who 
pleaded,  and  confessed  judgment  and  then  appealed.  By  not 
making  himself  a  party  he  authorized  the  plaintiff  to  treat 
the  tenant  as  the  true  owner  or  claimant,  and  by  the  authori- 
ties he  made  himself  liable  at  common  law  for  costs.  .The 
action  of  ejectment  would  be  perfectly  worthless  if  the  land- 
lord might,  after  judgment  against  the  tenant,  and  before  writ 
issaes,*  resume  his  possession,  and  thus  defeat  the  judgment. 
By  a  little  management,  the  plaintiff  could  thus  always  be  de- 
feated.    But  the  law  is  well  settled  otherwise. 

2.  In  Akin  vs.  FreemaUj  this  court,  a  majority,  held  that 
the  dormant  judgment  act  was  suspended  from  1861  to  1868, 
and  so  long  as  the  court  is  constituted  as  it  now  is  this  is  no 
longer  an  open  question :  See  Akin  V8.  Freeman,  49  Oeorgia, 
51, 

3.  As  a  matter  of  course,  if  the  plaintiff  in  the  ejectment 
suit  colluded  with  the  tenant,  and  got  him  to  withdraw  the 
appeal  with  intent  to  defraud  the  present  plaintiff,  the  judg- 
ment would  be  void,  and  be  no  protection  to  Bell  against  the 
present  suit.  The  plaintiff's  witnesses  very  positively  say 
there  was  this  fraud  and  collusion,  and  we  are  free  to  say  we 
have  never  seen  such  testimony  as  this  before  in  a  brief  of 
testimony.  The  witnesses  state  in  broad  terms  that  Bell  col- 
luded with  Wimberly,  and  that  the  appeal  was  withdrawn  in 
fraud  of  Rodgers'  rights.  The  brief  further  says  that  two  other 
witnesses  testified  ''substantially  to  the  same  things."  How 
such  evidence  was  allowed  to  go  to  the  jury  we  are  unable  to 
comprehend.  It  is  all  the  conclusions  of  the  witnesses.  Bell 
colluded  with  Wimberly.  How  Bell  acted  in  fraud  of  Rodg- 
ers' right?  How,  it  is  not  said,  and  it  does  not  appear.  So  far 
as  does  appear,  there  was  no  evidence  that  Bell  knew  anything 
of  Rodgers  in  the  matter.  He  may  have  done  so,  and  per- 
haps he  did.  But  none  of  the  wituesses  say  so.  Fraud  can- 
not be  proven  in  this  way.     A  witness  must  say  more  than 
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that  there  was  fraud.  That  is  a  conclusion  of  law  from  facts, 
and  the  facts  must  be  stated.  The  jury  do  not  seem  to  have 
been  willing  to  take  the  conclusions  of  the  witnesses  for  facts, 
and  found  there  was  no  proof  of  fraud,  and  we  cannot  say  thej 
did  wrong. 

Judgment  affirmed. 


The  Barnett  Lixe  op  Steamers,  plaintiff  in  error,  vs. 
Blackmar  &  Chandler,  defendants  in  error. 

1.  When  parties  hold  themselves  out  to  the  public  as  doing  a  particaimr 
business  in  a  firm  name,  the  law  will  imply  a  partnership  agreement  as 
to  third  persons  who  contract  with  them  in  that  firm  name,  whatever 
may  be  the  real  natare  of  their  connection  as  between  themselves. 

2.  Where  a  parol  contract  was  made  between  the  plaintiffs  and  the  de- 
fendant in  August,  1867,  by  which  the  former  were  employed  as  tbe 
agents  of  the  latter  for  the  period  of  one  year  from  the  Ist  of  the  en- 
suing October,  and  the  salary  agreed  upon  with  the  view  of  the  neces* 
si'y  imposed  upon  the  plaintiffs  by  the  duties  of  such  agency  of  em- 
ploying  a  clerk,  and  a  clerk  was  employed  and  paid  by  them,  such 
action  amounted  to  a  part  performance,  which  would  prevent  the  de- 
fendant, on  refusing  to  comply,  from  setting  up  the  statute  of  frauds. 

Partnership.  Statute  of  frauds*.  Before  Judge  Jame9 
Johnson.     Mascogee  Superior  Court.    October  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

Peaboby  &  Brannon,  for  plaintiffs  in  error. 

H.  L.  Benning  ;  Blandfobd  &  Gabrard,  for  defend- 
ants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs  against  the  de- 
fendants as  partners  using  the  firm  name  of  '' Barnett;  Line  of 
Steamers,''  to  recover  the  sum  of  $1,500  00,  which  the  plain- 
titb  allege  the  defendants  were  indebted  to  them  for  services 
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rendered  as  their  agents.  The  defendants  filed  their  plea  of 
the  general  issue,  and  also  a  plea  denying  the-  partnership  as 
alleged  in  plaintiff'  declaration.  On  the  trial  of  the  case,  the 
jiiiy,  under  the  charge  of  the  court,  found  a  verdict  for  the 
plaintiffs.  The  defendants  made  a  motion  for  a  new  trial,  on 
the  several  grounds  stated  therein,  which  was  overruled  by 
theoonrt,  and  the  defendants  excepted.  On  the  trial,  both 
tbe  plaintiffs  were  examined  in  their  own  behalf  The  sub- 
stance of  their  testimony  was,  that  in  August,  1867,  A.  Bar- 
nettand  D.  Fry  desired  to  employ  plaintiffs  as  agents  of  the 
Bamett  Line  of  Steamers.  Plaintiffs  told  them  they  would 
have  to  hire  a  clerk  to  assist  them,  if  they  acted  as  agents,  and 
it  would  cost  $2,000  00.  Barnett  thought  they  could  get  a 
clerk  for  $1,500  00,  and  thinking  they  could,  plaintifis  agreed 
to  take  $1,500  00;  this  was  to  cover  the  expense  of  the  clerk, 
the  plaintiffi)  expecting  their  profit  from  the  custom  of  the 
boats,  and  the  business  growing  out  of  the  agency.  Plain- 
ti£  agreed  to  hire  Mr.  Dixon  as  a  clerk,  based  on  this  con- 
tract, for  twelve  months,  commencing  October  1,  1867,  and 
agreed  to  pay  him  $1,200  00,  and  sell  him  his  provisions  at 
cost,  which  was  equal  to  about  $300  00.  Mr.  Dixon  under- 
stood that  he  was  employed  to  assist  plaintiffs,  in  case  they 
received  the  agency.  Blackmar  went  to  New  York  after 
making  tbe  contract  with  Barnett,  and  saw  Barnett  there; 
he  gave  witness  (Blackmar)  some  cards  to  distribute,  among 
which  was  one  shown  and  read  to  the  jury,  of  which  the  fol- 
lowing is,  in  substance,  a  copy : 

"Barnett  through  line  for  New  York,  on  the  A|)alachioola, 
Chattahoochee  and  Flint  rivers,  in  connection  with  Benner, 
Brown  &  Pinkney's  Florida  line,  by  steam  and  sail. 

''Through  bills  of  lading  given  for  cotton  and  goods.  See 
rates  on  back  of  card.  Agents :  Benner,  Brown  &  Pinckney, 
» South  William  street,  New  York;  H.  C.  Hart,  Eufaula, 
Alabama;  Blackmar  &  Chandler,  Columbus,  Georgia;  B.  F. 
BrutoD,  Bainbridge,  Georgia ;  Barnett  &  Company,  general 
^nts,  Apalachicola,  Florida." 
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On  the  reverse  side  was  a  list  of  throuc^li  freight  rates. 
Blackmar  did  not  return  to  Columbus  until  the  3d  or  4th  of 
October ;  was  in  Savannah  on  the  2d  October.  Both  Black- 
mar and  Chandler  testified  they  had  no  notice  that  the  agency 
was  discontinued  until  the  publication  of  the  following  notice 
in  the  Columbus  Sun  : 

''  The  Barnett  Through  Line  has  no  agency  at  this  place. 

*'  Barnett  &  Company, 
^'General  agents,  Apalachicola. 
«  Columbus,  November  2d,  1867." 

Plaintiffs  at  once,  upon  making  the  contract,  began  to  dis- 
tribute cards  and  circulars  for  the  Barnett  Line,  and  to  an- 
swer questions,  solicit  freight,  and  collect  bills  for  the  Barnett 
Line,  and  continued  to  do  so  until  the  publication  of  the  no- 
tice in  the  Sun;  cannot  specify  any  particular  bills  collected, 
uor  remember  whether  any  of  the  boats  of  the  Barnett  Line 
arrived  or  departe<l  from  Columbus,  after  the  1st  of  October, 
until  and  before  the  publication  of  the  notice.  Blackmar  tes- 
tifie<l  that  Captain  Dan.  Fry  did  not  show  him  any  letter  from 
Barnett  notifying  plaintiffs  that  their  services  as  agents  would 
not  be  wanted.  Fry  did  mention  to  Blackmar  that  he  had  a 
letter  from  Barnett,  and  put  his  hand  in  his  pocket  as  though 
to  take  it  out,  but  said  he  would  wait  until  Barnett  arrived ; 
that  he  would  be  ashamed  to  read  it  to  him.  Barnett  was  not 
in  Columbus  at  the  time;  thinks  the  boats  were  owned  by 
Barnett,  Fry,  Markham,  Stapler,  Bowers,  and  perhaps  others. 

Blackmar  &  Chandler  did  not  discharge  Dixon ;  kept  him 
twelve  months,  and  paid  him  $1,200  00,  and  sold  him  his 
groceries  at  costs;  did  not  discharge  him  because  he  had  been 
hired  for  a  year.  Blackmar  &  Chandler  had  been  agents  for 
the  Barnett  Line  before  the  contract,  and  served  without  other 
compensation  than  the  trade  of  the  boats.  The  cards  pub- 
lished in  the  Sun,  in  August  and  October,  1867,  referred  to 
such  ^ency  before  the  contract  Dixon  was  of  some  value  to 
piaintifis;  can't  say  how  much;  his  services  were  not  needed, 
and  plaintiffs'  business  could  have  been  well  conducted  with- 
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out  him;  he  was  only  engaged  to  do  the  extra  work  expected 
to  grow  out  of  the  contract.  Plaintiffs  introduced  a  card  from 
the  Daily  Sun,  of  September  21st,  1867,  as  follows: 

"Barnett'8  Steam  and  Sail  Dispatch  Through  Line.    Cheap- 
est and  best  route  of  shipping  from  New  York,  New  Orleans, 
St.  Louis,  Cincinnati,  and  western  rivers,  to  Bainbridge,  Geor- 
gia, (Flint  river,)  and  Columbus,  Georgia,  (Chattahoochee 
river.)    All  freight  from  western  markets  shouhi  be  consigned 
to  agents  at  New  Orleans,  who  will  forward  them,  free  of  com- 
mission for  forwarding.    Owing  to  the  fluctuations  of  freights 
on  the  Ohio  and  Mississippi  rivers,  shippers  will  find  it  to  their 
advantage  to  consign  as  above  instead  of  getting  specific  rates. 
No  charges  for  receiving  or  forwarding  on  goods  or  cotton 
consigned  to  Barnett  &  Company,  at  Apalachicola,  Florida. 
Through  bills  of  lading  for  cotton  or  merchandize  to  be  shipped 
to  iVew  York  or  New  Orleans,  given  by  the  agents  at  this 
point,  etc.     Agents —  Blackmar  &  Chandler, 

"Columbus,  Georgia. 
"  Barnett  &  Company,  General  Agents." 

Chandler  testified,  also,  as  follows:    On  the  day  of  theap- 
{)earance  in  the  papers  of  the  notice  of  discontinuance,  plaintiffs 
addressed  a  letter  in  regard  to  the  matter  to  Messrs.  Barnett  & 
Company,  agents,  and  D.  Fry,  which  letter  was  introduced. 
In  reply  to  this,  Barnett  and  Abrain  Fry  called  on  plaintiffs  at 
their  office  or  place  of  business  for  the  purpose  of  compromising 
and  to  make  a  new  contract,  Mr.  Barnett  giving  as  a  reason  for 
the  discontinuance  of  the  agency  that  two  boats  belonging  to  the 
line  were  going  to  be  sent  to  Texas,  and  that  only  two  would 
remain,  and  that  the  item  of  $1,500  00  would  appear  too  large 
on  the  balance-sheet  for  plaintiffs'  services  as  agents  for  the 
remaining  boats,  but  was  willing  to  make  a  new  contract,  and 
pay  plaintiffs  $750  00,  and  continue  the  agency.  As  they  could 
perform  the  duties  connected  with  two  boats  without  assist- 
ance, and  thinking  they  could  compromise  with  Mr.  Dixon, 
and  preferring  making  a  concession  to  having  litigation,  plain- 
tifik  agreed  to  accept  their  proposition,  provided  security  was 
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given  for  the  payment  of  the  8750  00,  and  the  fulfillment  of 
the  new  contract,  and  so  notified  Messrs.  Barnett  &  Company 
and  Fry.  Copy  of  letter  attached.  They  declined  giving  se- 
curity, and  all  connection  between  them  closed.  Plaintifib  did 
everything  required  of  them  by  the  contract,  and  the  viola- 
tion was  not  induced  by  any  action  of  plaintiffs',  but  by  the 
prosjiective  removal  of  the  two  boats  to  Texas,  which  was  not 
contemplated  until  the  contract  had  been  in  force  some  weeks. 
Captain  Stapler^  one  of  the  owners,  prevented  the  removal  of 
the  boats. 

The  following  is  a  copy  of  the  letter : 

"Columbus,  November  2d,  1867. 
"Messrs.  Barnett  &  Company  and  D.  Fry, 

"Agents  Barnett  Line  of  Steamers. 
"Sirs: — In  reply  to  our  written  communication  this  morn- 
ing, you  verbally  propose  to  do  what  is  right,  and  pay  us  for 
our  services,  or  compromise  our  demands.  In  a  spirit  of 
concession,  and  with  a  desire  to  settle  without  litigation,  we 
propose  that  you  pay  us  $750  00  cash,  and  end  our  agency. 
This  offer  shall  in  no  way  militate  against  our  original  claim, 
and  your  refusal  or  acceptance  of  it  is  asked  this  day. 

"Respectfully, 
,  "Blackmar  &  Chandler." 

Both  witnesses  testified  that  the  contract  was  verbal. 

On  the  part  of  the  defendants,  A.  Barnett  testified  :  Plain- 
tiffs first  acted  as  agents  of  the  Barnett  Line  in  1866  or  1867; 
they  were  grocery  merchants;  as  such  agents,  they  posted  the 
departure  of  the  boats,  answered  inquiries  and  collected 
bills,  and  anything  else  necessary  to  the  interest  of  the  line. 
This  was  with  no  compensation,  except  from  an  increase  of 
their  business  from  persons  having  dealings  with  the  boats. 
About  May  or  June,  1867,  he  was  in  Columbus,  and,  in 
company  with  D.  Fry,  called  on  plaintifls,  who  were  then 
acting  as  agents,  and  during  a  conversation  the  question  of 
an  agency  with  a  salary  was  discussed.  Plaintifi^  asked  the 
uppoiutment  in  case  any  such  agency  was  established^  to  com- 


ATLANTA,  JULY  TERM,  1874.  103 

The  Barnett  Line  of  Steamers  vs.  Blackmar&  Chandler. 

menoe  October  1,  1867,  and  end  October  1, 1868;  the  agent's 
duty  was  to  do  as  much  as  plaintiff  had  done,  and  as  much 
more  as  they  could.     After  this  conversation,  witness  went 
to  New  York,  and  returned  about  October  1,  1867;  had  no 
other  conversation  with  phiintiffs   before  October  1,  1867. 
Wrote  a  letter  from  New  York  to  D.  Fry,  in  September, 
1867,  and  sent  it  by  mail ;  kept  no  copy  ;  has  not  original  • 
the  substance  was  to  the  effect,  timt  owing  to  uncertainty  in 
« anticipated  business  for  the  Barnett  Line,  it  would  not  au- 
thorize the  establishing  of  a  salaried  agency  at  Columbus,  and 
this  notice  was  to  be  given  to  plaintiffs  at  once.     In  October, 
1867,  when  he  came  to  Columbus,  had  a  conversation  with 
plaintifis,  in  which  they  proposed  a  compromise,  which  was 
refused.    After  the  1st  of  October,  plaintiffs  continued  to  post 
boats  voluntarily,  as  they  had  l>eeu  doing.   Before  October  1st, 
the  officers  of  the  boats  were  instructed  to  withdraw  all  accounts 
left  in  the  hands  of  plaintiffs  for  collection,  and  not  to  trans- 
act any  business  through  them.    Witness  subsequently  caused 
a  notice  to  be  published  in  the  S^unand  Times  "that  the  Bar- 
nett Line  had  no  agency  in  Columbus,"  because  said  Black- 
mar  &  Chandler  continued  to  post  boats  voluntarily,  after 
being  requested  to  discontinue;  and  after  witness  refused  to 
accept  the  compromise,  he  learned  also  that  plaintiffs  had 
acted  unfriendly  to  the  line,  hence  his  desire  that  the  public 
should  be  aware  of  the  fact  that  there  was  no  agent  at  Co- 
lumbus.    The  cards  referred  to  were  published  long  before 
October,  1867,  and  whilst  plaintiffs  were  acting  as  voluntary 
agents.     None  were  published  after  October  1st,  1867. 

Daniel  Fry  testified  as  follows:  The  "Barnett,  Fry,  and  Jack- 
son" composed  the  Barnett  Line.  In  the  summer  of  1867, 
Barnett  made  an  arrangement  with  plaintiffs  to  act  as  agents 
for  the  Barnett  Line  in  Columbus;  the  service  was  to  begin 
October  Ist  of  that  year,  and  last  one  year.  Barnett  went  to 
New  York  after  making  this  arrangement,  and  wrote  witness 
during  the  latter  part  of  September  in  reference  to  the  contract. 
Tiiat  letter  is  lost;  received  the  letter  the  latter  part  of  Sep- 
tember, 1867,  and  was  in  Columbus  at  the  time;  showed  it 
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to  Captain  Klink,  and  as  soon  as  he  liad  read  it,  took  it  im- 
mediately to  plaintiffs'  store,  and  iianded  it  to  Mr.  Blackmar 
at  his  desk,  and  he  read  it  in  witness'  presence.  This  was  a 
week  or  more  before  October  Ist,  1867.  The  contents  of  the 
letter  were,  in  substance,  to  notify  plaintiffs  that  in  consequence 
of  disappointment  in  his  expectations,  and  the  probability  that 
the  boats  would  not  pay,  the  Barnett  Line  would  not  need 
the  services  of  an  agent  in  Columbus,  Georgia,  as  he  expected, 
and  the  line  would  not  need  the  services  of  plaintifis,  and' 
they  might  consider  the  arrangement  with  them  at  an  end. 
Plaintiffs  rendered  no  service  that  witness  knows  of  under 
the  contract.  Plaintiffs  expressed  regret  that  the  contract  had 
not  been  consummated,  so  they  might  go  on  under  the  same. 
Had  several  general  conversations  with  plaintiffs  in  which 
they  spoke  of  their  disappointment  in  not  getting  the  con- 
tract; does  not  remember  any  particular  remark  made  by 
them. 

W.  L.  Stapler  testified  as  follows:  He  never  was  a  partner 
with  A.  Barnett;  he  only  owned  an  interest  in  two  boats,  to- 
wit :  the  Barnett  and  F^-y;  had  nothing  to  do  with  the  other 
two  boats.  Each  l)oat  ran  on  its  own  account,  kept  separate 
books  and  accounts,  paiditsown  bills  and  was  under  the  control 
and  management  of  its  own  officers.  Barnett  acted  as  agent 
for  all  the  boats,  because  of  his  controlling  interest,  and  against 
witness'  consent.  Barnett  owned  the  Huntsman^  and  much 
the  largest  interest  in  the  other  three  boats.  Knew  nothing 
of  the  contract  with  plaintiffs  until  he  saw  their  notice  in  the 
paper  announcing  their  agency  for  the  Barnett  Line.  The 
fii-st  card  he  saw  had  only  three  boats :  the  Fry,  Barnett  and 
Jacksmij  and  after  Barnett  bought  the  Huntsman,  which  was 
in  July  or  August,  1867,  it  was  added  to  the  card  and  a  new 
card  issued.  No  boat  left  Columbus  during  the  month  of 
October,  1867,  and  but  one  arrived,  to-wit:  the  Fry;  the 
river  was  too  low  for  any  boat  to  run  that  month,  an<I  in  the 
early  part  of  November.  The  line  was  compased  of  these 
four  boats;  they  ran  in  connection  with  steamers  and  sail  ves- 
sels from  New  York  and  New  Orleans  to  Apalachicola,  and 
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Lad  an  established  rate  of  through  freights,  and  under  this 
each  boat  collected  its  own  freight;  the  owners  of  the  four 
boats  ran  them  together  under  the  name  of  the  Bamett  Line 
of  Steamers,  charging  the  same  rates  of  freight.  After  the 
contract  was  made  with  plaintiffs,  Barnett  determined  to  send 
two  of  the  boats  to  Texas,  and  the  price  of  $1,500  00  for  the 
agents  was  regarded  by  him  as  too  high  for  agents  for  two 
boats. 

Charles  A.  Klink  testified  as  follows :  He  was  captain  of  the 
Jadcson;  she  was  left  near  Fort  Gaines,  and  witness  came  up  to 
Columbus  in  the  latter  part  of  September,  1867;  the  day  he 
arrived  in  Columbus  he  met  D.  Fry  at  the  corner  of  Rosette  & 
Lawhon,  on  Broad  street;  Fry  remarked  that  he  had  just  re- 
ceived a  letter  from  Barnett,  and  asked  witness  to  read  it,  which 
he  did;  the  letter  instructed  Fry  to  notify  plaintiffs  that  their 
aervioes  would  not  be  wanted  as  agents  for  the  Barnett  Line ; 
Fry  started  across  the  street  with  the  letter  in  his  hand,  and 
went  into  the  store  with  the  letter  in  his  hand  open ;  this  was 
in  September,  and  before  the  1st  of  October,  1867.  Plain- 
tifls  did  no  service  for  the  Barnett  Line  of  Boats  after  the  1st 
of  October,  nor  during  said  month;  no  boat  left  the  wharf,  or 
arrived  at  it,  during  the  month  of  October,  1867 ;  in  fact,  none 
until  some  time  in  November;  the  river  was  too  low  for  any 
hoat*to  run.  Barnett  owned  stock  in  all  the  boats ;  Fry  owned 
stock  in  tlie  Jackson^  Bamett  and  -Fry;  Bowers  in  the  Bamett 
and  Fi^.  He  remained  at  Columbus  some  time,  superintending 
the  preparation  of  the  Bamett  and  Fi^  for  their  departure  for 
Texas;  some  of  the  owners  objected,  and  took  legal  steps  to 
prevent  it;  the  boats  did  not  go.  Witness'  recollection  was 
that  Blackmar  was  in  Columbus  when  Fry  went  over  to  show 
the  letter,  but  after  hearing  the  testimony  of  Blackmar,  his 
recollection  was  somewhat  shaken.  Barnett  was  agent  for  the 
line. 

L.  E.  O'Keefe  testified  as  follows :  He  was  a  clerk  on  the 

steamer  Bamett  in  1 867.   Does  not  remember  whether  the  boat 

arrived  or  departed  from  Columbus  from  October  1, 1867,  to 

November  3,  1867,     Went  into  the  store  of  plaintiffs,  and 

Vol,  Liii.  8. 
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after  paying  them  a  bill  for  stores  bought  for  the  boat,  Mr. 
Chandler  offered  to  collect  the  freight  bills  due  the  boat;  wit- 
ness said  to  him,  "You  know  I  am  instructed  not  to  recog- 
nize you  as  agent,  and  I  do  not  want  to  leave  the  bills  with 
you,  as  agent,  to  collect;"  Chandler  replied  that  it  would 
make  no  difference;  that  he  would  collect  the  bills;  witness 
then  said,  "Very  well;  I  will  leave  them  with  you  on  that 
understanding."  The  Barnett  was  owned  principally  by  Bar- 
nett, Stapler  and  D.  Fry;  the  Huntsman  entirely  by  Barnett; 
the  Fry  owned  by  the  same  parties  as  the  Barnett,  and  the 
Jackson  owned  by  Barnett  and  Fry  alone.  The  boats  were 
run  as  a  line,  but  the  account  of  each  boat  was  kept  separate, 
and  the  ownere  of  one  boat  were  not  at  all  interested  in  the 
profits  or  losses  of  the  others;  the  profits  and  losses  of  each 
boat  were  shared  by  its  owners.  The  boats  did  all  take 
freights  at  the  same  rates,  and  formed  a  through  line  with 
lines  of  railroads  and  steamships.  The  clerk  of  each  boat 
could  give  a  through  bill  of  lading  to  New  York  or  New  Or- 
leans by  the  boat  of  which  he  was  clerk,  but  the  clerk  of  one 
boat  could  sign  no  bill  of  lading  for  another;  there  was  no 
partnership  between  these  boats,  and  there  wa.s  nothing  in 
which  these  boats  had  a  common  interest  in  the  profits  or 
losses. 

The  court,  amongst  other  things,  charged  the  jury:  "If 
plaintiffs  entered  upon  the  performance  of  said  contract,  and 
continued  to  work  under  said  contract  until  the  2d  of  Nov- 
ember, 1867,  and  were  then  discharged  by  the  defendants  with- 
out just  cause,  or  prevented  by  them  from  performing  the 
contract,  the  law  considers  this  as  tantamount  to  performance, 
and  plaintiffs  are  entitled  to  recover  the  full  amount  stipula- 
ted to  be  paid  for  the  whole  year,  with  interest  from  the  1st 
of  October,  1868."     To  which  charge  defendants  excepted. 

The  court  also  charged,  "that  persons  who  were  joint  own- 
ers of  a  boat  were  qiiasi  copartners;  timt  if  there  were  three 
or  four  boats  running  the  river  for  freight,  and  these  boats 
were  owned  by  different  persons  in  different  shares,  an<l  if 
some  of  the  owners  held  shares  in  each  boat,  the  owners  of 
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each  boat  were  copartners  quo  ad  hoc.  Further,  that  if  there 
were  four  boats,  and  they  were  owneil  by  different  pei'sons, 
cue  or  more  having  a  shai*e  in  each  as  part  owner,  and  if  the 
owners  of  tliese  several  boats  agreeil  to  run  them  as  a  line, 
and  that,  as  a  line,  each  boat  should  have  the  right  to  take 
freight  from  a  ship  at  A|)alachicola,  and  to  charge  therefor 
and  to  distribute  the  freight  paid  among  the  ownere  of  tlie 
particular  boat,  then  tlie  owners  of  each  and  all  of  said  boats 
became  thereby  quasi  copartner."  To  which  charge  defend- 
ants excepted. 

The  court  also  charged  :  "  If  the  said  four  boats  had  a  com- 
mon agent,  and  if  such  an  agent  made  tlie  contract  alleged 
and  set  out,  the  defendants  would  be  liable  for  its  breach  if 
they  were  part  owners  of  any  of  the  boats,  although  no  part- 
nership existed  between  the  boats."  To  which  charge  defend- 
ants excepted. 

After  the  court  had  charge<l  the  jury,  and  argument  had, 
the  jury  retire<l  and  afterwards  came  into  court  and,  by  iheir 
foreman^  asked  the  court  whether,  in  the  event  the  jury  found 
for  the  plaintiils,  they  were  bound  to  find  $1,500  00.  The 
court  thereupon  charged  the  jury,  "that  the  supreme  court 
had  so  decided,  and  they  were  bound  to  find  $1,500  00,  if 
they  believed  that  was  the  amount  agreed  to  be  paid."  To 
which  charge  defendants  excepted. 

There  were  two  questions  raised  on  the  argument  here. 
First,  whether  the  evidence  in  the  record  is  sufficient,  under 
the  law,  to  have  authorized  the  charge  of  the  court  as  to  the 
defendants  being  partners,  the  partnei^ship  having  been  denied 
by  them  in  their  plea.  Second,  the  contract  being  a  parol 
contract,  and  not  to  be  performed  within  a  year,  whether 
there  was  sufficient  evidence  of  part  performance  to  take  it 
out  of  the  statute  of  frauds. 

1.  The  defendants  were  engaged  in  running  a  line  of 
steamboats  on  the  Chattahoochee  river,  from  Columbus  to 
Apalachicola,  under  the  name  of  the  "Barnett  Line. of 
Steamers,"  Barnett  acting  as  the  general  agent  of  the  parties 
engaged  in  that  business.     The  contract  was  made  with  the 
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plaintifTs  by  Baruett,  as  such  general  agent,  in  relation  to  the 
particular  business  of  running  the  Barnett  Line  of  Steamers. 
There  can  be  no  doubt,  we  think,  from  the  evidence  in  the 
record,  that  the  defendants  had  a  community  of  interest  in 
that  particular  business  or  adventure,  although  they  may  not 
have  had  any  community  of  interest  in  the  capital  stock  em- 
ployed in  it.     If  the  defendants  had  no  community  of  in- 
terest in  the  boats,  but  had  a  community  of  interest  or  pa^ 
ticipation  in  that  particular  business  or  adventure,  in  which 
they  were  engaged,  they  would  be  liable  as  partners  to  third 
persons  dealing  with  them  in  their  firm  name,  in  relation  to, 
and  on  account  of,  that  particular  business  or  adventure.  The 
defendants  were  engaged  in  running  a  line  of  steamboats  on 
the  Chattahoochee  river,  under  the  name  and  style  of  the 
"Barnett  Line  of  Steamers,"  for  the  purpose  of  earning  and 
collecting  freights  for  the  transportation  of  goods  by  that  line 
of  steamers,  and  were  entitled  to  receive  the  profits  of  that 
adventure  in  which  they  were  engaged. 

Whatever  may  have  been  the  private  understanding  between 
the  owners  of  the  respective  boats  composing  the  Baroett 
Line  of  Steamers  as  between  themselves,  in  relation  to  the 
freights  carried  by  the  respective  boats,  could  not  affect  the 
rights  of  third  persons  contracting  with  them  in  the  name  of 
the  firm  which  was  ostensibly  running  that  line  of  steamers, 
and  receiving  freights  as  the  Barnett  Line  of  Steamers.  Bar- 
nett, as  the  general  agent  of  the  Barnett  Line  of  Steamers, 
made  the  contract  with  the  plaintiffs  in  relation  to  the  par- 
ticular business  in  which  the  defendants  were  jointly  engaged 
in  their  firm  name,  and  as  to  that  contract  the  law  will  recog- 
nize them  as  partners  in  that  particular  business,  in  relation 
to  which  the  contract  was  made,  so  far  as  the  rights  of  the 
plaintiffs  are  concerned.  'J'he  law  will  imply  a  partnership 
engagement  when  parties  hold  themselves  out  to  the  world  as 
doing  a  particular  business  in  a  firm  name,  as  to  third  per- 
sons, who  contract  with  them  in  that  firm  name,  whatever 
may  be  the  real  nature  of  their  connection  as  between  them- 
selves.    Although  the  charge  of  the  court  would  have  beea 
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technically  more  accurate  if  it  had  said  the  defendants  were 
partners  in  that  particular  business  or  adventure  in  which 
they  were  engaged,  so  far  as  the  plaintiffs  were  concerned, 
instead  of  saying  they  were  mere  ^^  quasi  copartners,"  still  the 
charge,  in  view  of  the  facts  of  the  case,  was  substantially  cor- 
rect, and  we  find  no  material  error  in  it  which  would  au- 
thorize lis  to  grant  a  new  trial. 

2.  In  relation  to  the  statute  of  frauds,  we  are  of  the 
opinion  that  the  refusing  to  perform  the  contract  on  the  part 
of  the  defendants,  after  the  plaintiffs  had  partly  performed 
their  part  of  it  by  the  employment  of  Dixon  as  clerk,  would 
render  it  sucii  a  fraud  on  the  part  of  the  defendants  as  will 
take  the  case  out  of  the  provisions  of  the  statute:  Code, 
1951.  Aft.er  a  review  of  the  entire  record  in  this  case,  we 
find  no  error,  technical  or  otherwise,  which  would  authorize 
the  granting  of  a  new  trial.  It  is  for  the  interest  of  the  pub- 
lic that  there  should  be  an  end  of  litigation,  and  especially  so 
in  this  case. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Bridget  A.  Croghan,  trustee,  plaintiff  in  error,  va.  The 
Hew  YoniL  Underwriters'  Agency,  defendant  in  error. 

(Tbippe,  Jadir^t  was  providentially  preyented  from  presiding  in  this  cose.) 

1.  In  an  action  againfit  an  insurance  company  for  damages,  in  that  its 
agent  had  promised  the  plaintiff  to  renew  a  certain  policy  on-its  expi- 
ration, is  demurrable,  when  it  is  not  alleged  that  the  plaintiff  left  the 
premium  with  the  agent,  or  that,  at  the  expiration  of  the  policy,  it  was 
paid  or  tendered.  It  is  not  sufficient  to  allege  that  the  money  to  pay 
the  premium  wa^  in  the  hands  o^  plaintiff  s  agent. 

2.  It  ifl  not  competent,  under  section  3480  of  the  Code,  to  amend  an  ac- 
tion for  damages  by  reason  of  the  defendant's  fraud  or  neglect,  by  add- 
ing a  count  on  an  express  contract,  or  by  altering  the  original  declara- 
tion so  as  to  change  it  into  a  suit  upon  an  express  contract. 

Insurance.     Amendment.    Before  Judge  Clark.    Sumter 
Superior  Court.     April  Term,  1874. 
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Pr  dget  A.  Croghan,  trustee,  brought  ease  against  the  New 
York  Uuderwritera'  Agency  for  $500  00  damages,  averring 
substantially  as  follows :  That  said  defendant,  by  its  agent,  iu 
the  city  of  Araericus,  on  October  13th,  1869,  insured  certain 
property  of  the  plaintiff  to  the  amount  of  $500  00  for  the 
term  of  one  year;  that  about  two  weeks  Ijefore  the  expiration 
of  said  policy,  said  defendant,  by  its  agent,  promise<l  to  renew 
the  same  when  it  should  expire;  that  notwithstanding  said 
promise,  and  notwithstanding  the  fact  that  money  sufficient 
to  pay  the  premium  upon  such  renewal  was  left  in  the  hands 
of  plaintiff's  agent  for  said  purpose,  said  defendant  failed  to 
renew  said  policy,  as  it  had  contracteil  to  do;  that  plaintiff 
believed  that  the  defendant  had  complied  with  its  promise 
until  about  December  1st,  1870,  when  the  property  insured 
was  totally  destoyed  by  fire,  to  the  damage  of  plaintiff  $500. 

The  defendant  demurred  to  the  declaration.  Pending  the 
argument  of  this  question,  plaintiff  proposed  to  amend  by 
adding  a  count  ui)on  an  express  contract  of  insurance,  ciiarg- 
ing  that  the  defendant  did  renew  said  policy  on  the  13th  of 
October,  1870,  for  the  period  of  one  year. 

This  being  refused  by  the  court,  the  plaintiff  proposed  to 
amend  the  original  declaration  by  changing  it  into  a  suit  upon 
such  express  contract.  This  the  court  also  refused  to  allow. 
The  demurrer  was  then  sustained,  and  the  plaintiff  excepted 
to  each  of  the  rulings  aforesaid. 

W.  A.  Hawkins;  J.  A.  Ansley;  Jack  Brown;  Fort 
&  HoLLis,  for  plaintiff  in  error. 

N.  A.  Smith;  Guerry  &  Sox,  for  defendant. 

McCay,  Judge. 

1.  We  are  clear  that  the  original  declaration  in  this  case 
failed  to  state  a  good  cause  of  action  of  any  kind.  It  allies, 
in  substance,  that  the  plaintiff  was  the  holder  of  a  policy  is- 
sued by  the  defendant,  which  was  about,  in  a  short  time,  to 
expire;  that  on  the  1st  of  October,  1870,  about  two  weeks 
before  it  would  expire,  the  agent  of  the  company  promisetl, 
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when  it  did  expire,  he  would  renew  it,  and  that  he  failed  so 
to  do,  althougli  the  plaintiff  had  money  in  the  hands  of  his 
(the  plaintiff's)  agent  to  pay  the  premium;  that  the  plaintiff, 
supposing  the  policy  to  have  been  renewed,  rested  content; 
that  the  property  was  soon  after  destroyed  by  fire,  and  that  he 
has  thus  been  damaged  by  the  failure  of  the  defendant's  agent 
to  insure,  as  he  had  promised  him  to  do.     Now,  it  is  not  com- 
petent for  one  to  emph)y  an  insurance  agent  to  effect  an  insu- 
rance or  renewal  in  the  agent's  own  company.     He  cannot 
take  the  agency  of  one  wishing  to  insure,  without  the  consent 
of  his  princi|>al.     To  be  agent  for  both  parties  to  a  contract 
is  to  undertake  inconsistent  duties,  and  such  a  mutual  agency 
requires  the  consent  of  both  principals  to  the  mutuality  of  the 
agency.     But  there  is  no  allegation  that  anything  was  paid 
for  the  renewal.     The  only  thing  alleged  is  that  the  agent 
promised  to  renew.     It  is  not  charged  that  he  promised  to 
renew  without  the  cash,  or  that  he  promised  to  call  on  plain- 
tiff's agent  for  the  cash.    It  does  not  appear  that  there  was  any 
understanding  about  this.     It  simply  appears,  by  the  allega- 
tions, that  plaintiff's  agent  had  the  money.     It  is  not  even  said 
that  the  defendant's  agent  knew  that  fact,  or  even  knew  who  • 
plaintiff's  agent  was,  though  we  do  not  think,  had  he  known 
.  it,  that  would  help  the  case.     If  it  is  meant  simply  that  the 
defendant's  ag^'nt  promised  to  renew,  then  the  promise  is  with- 
out consideration.     It  is  a  gratuitous  undertaking,  and  is  not 
the  basis  of  an  action.     Though  it  is  not  alleged  that  this 
promise  was  by  parol,  and  the  declaration  is  not  demurrable 
for  the  want  of  an  allegation  that  it  was  in  writing,  yet  the 
law  requires  an  insurance  contract  to  be  in  writing,  and  one 
mast  conclude,  from  all  that  is  said,  that  there  is  even  this 
defect  in  the  case.     But  if  nothing  passed  other  than  is  stated 
in  the  declaratio^i,  the  plaintiff  had  no  right  to  expect  or  think 
there  had  been  a  renewal,  and  if  he  did  so,  he  is  the  cause  of 
his  own  misfortune.     All  he  alleges  is,  that  the  defendant's 
agent  promised  to  renew.     Common  sense  must  construe  this 
to  mean,  he  would  renew  on  payment  of  the  premium.     He 
had  no  right^  ^s  agent,  to  make  any  other  promise.     From 
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the  very  nature  of  his  agency,  even  if  he  could  do  that,  cer- 
tainly, when  the  time  came,  it  would  be  his  duty  not  to  insure 
if  any  change  had  taken  place  increasing  the  risk,  even  if, 
when  the  day  came,  the  plaintiff's  agent  had  tendered  the 
money. 

2.  But  the  plaintiff  proposed  to  amend  by  suing  on  the 
policy  as  renewed  and  setting  it  forth.  Could  he  do  this? 
The  declaration  was  originally  a  declaration  ex  delicto.  The 
amendment  adds  a  count  ex  contractu.  The  first  count  is  for 
a  fraud  or  for  negligence;  the  second  is  for  breach  of  a  con- 
tract. The  Code  plainly  implies  that  two  such  causes  of  ac- 
tion cannot  be  joined,  Code,  section  3261,  since  it  provides 
only  for  the  joinder  of  all  causes  of  action  ex  corUractu  with 
others  of  like  character,  and  so  of  actions  ex  delicto.  And 
this  is  clearly  the  logic  and  sense  of  the  matter.^  The  general 
issue  is  different,  and  the  whole  nature  of  the  thing  is  differ- 
ent. The  decision  in  which  it  is  intimated  that  one  may  be 
changed  to  the  other  was  before  the  Code.  It  is  now  provi- 
ded, section  3480,  that  no  amendment,  setting  forth  a  new  or 
different  cause  of  action,  can  be  allowed.  It  seems  absurd  to 
say  that  an  action  for  deceit  can,  in  any  case,  be  for  the  same 
cause  of  action  as  an  action  on  a  contract.  Different  elements 
are  necessary  to  constitute  them.  One  is  based  on  fraud,  the 
other  on  contract.  The  first  count  here  is  for  fraud  or  negli- 
gence for  not  contracting,  the  second  is  for  breaking  the  con- 
tract. We  think  the  amendments  were  properly  rejected  for 
another  reason.  The  written  contract  of  insurance  is  set  out; 
by  its  terms,  the  renewal  is  to  be  entered  on  it ;  it  does  not 
appear  there,  and  it  is  not  alleged  that  it  is  written  any  place 
else.  A  contract  of  insurance  must,  by  the  Code,  be  in  writ- 
ing. It  is  very'  plain  that  this  alleged  renewal  was  not  in 
writing,  and  if  not  it  is  absurd  to  sue  on  a  contract.  If  there 
was  no  writing,  the  action  on  the  case  for  a  fraud  is  all  that 
will  lie,  and,  as  we  have  seen,  the  count  on  that  idea  is  fatally 
defectiv.e.  We  do  not  decide  the  other  points  as  they  are  im- 
material. 

Judgment  affirmed. 
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Thomas  Manigault,  plaintiff  in  error,  vs.  The  State  of 

Georgia^  defendant  in  error. 

Wbere^  upon  an  indictment  for  an  assault  with  intent  to  murder,  the  de- 
fendant was  found  guilty  of  whipping  his  wife,  the  judgment  should  be 
arrested. 

Criminal  law.     Arrest  of  judgment.     Before  Judge  Bart- 
LETT.    Chatham  Superior  Court.     May  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

E.  R.  Richards,  by  A.  B.  Smith,  for  plaintiff  in  error. 

Albert  R.  Lamar,  solicitor  general,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  '^  assault  with 
intent  to  murder,"  and  on  the  trial  therefor  the  jury  returned 
a  verdict  in  the  folTowing  words:  *'We,  the  jury,  find  the 
prisoner  guilty  of  a  misdemeanor  in  whipping  his  wife.*'  The 
defendant  made  a  motion,  in  arrest  of  judgment,  on  the  ground 
that  the  verdict  of  the  jury  was  for  a  different  offense  than  that 
alleged  in  the  indictment,  and  for  a  different  kind  of  offense, 
and  because  it  is  nowhere  alleged  in  the  indictment  that  de- 
fendant ever  assaulted  or  whipped  his  wife,  or  that  he  ever 
had  a  wife.  The  motion  in  arrest  of  judgment  was  overruled 
by  the  court,  and  the  defendant  excepted.  It  appears  on  the 
fece  of  the  record  in  this  case,  that  the  defendant  was  charged 
in  the  indictment  with  one  offense  and  found  guilty  by  the 
jory  of  another  and  distinct  offense.  Whipping  a  man's  wife 
is  made  a  separate  and  distinct  offense  by  the  Code :  See  sec- 
tion 4573.  The  verdict  in  this  case  affects  the  real  merits  of 
the  offense  charged  in  the  indictment  by  ignoring  that  charge 
altogether,  and  finding  the  defendant  guilty  of  a  distinct  of- 
fense with  which  he  was  not  charged  in  the  indictment,  and 
had  no  notice  to  defend  himself  against  it.  If  the  defendant 
should  be  indicted  for  whipping  his  wife,  this  iudictmeut 
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would  be  no  bar  to  that,  and  therefore  the  judgment  should 
have  been  arrested  for  the  errors  and  defects  apparent  on  the 
face  of  the  record,  upon  which  no  legal  judgment  could  have 
been  rendered. 

Let  the  judgment  of  the  court  below  be  reversed. 


John  T.  Ozmore,  plaintiff  in  error,  vs.  Hood  &  Kiddoo, 

defendants  in  error. 

[Trippi,  Judge,  was  proTidentially  prevented  from  presidinff  in  this  ease.] 

1.  The  sayings  of  a  person  in  possession  of  land  are  evidence  in  hit 
favor  to  show  an  adverse  holding;  and  in  a  claim  case,  the  sayings  of 
the  defendant  in  execution  while  in  possession,  or  of  any  other  pe^ 
son  in  possession  ot  the  land,  are  evidence  for  the  plaintiff  in  execa* 
tion  to  show  that  the  defendant,  or  such  third  person,  was  not  ibe 
tenant  of  the  claimant. 

2.  After  the  levy  of  an  attachment  npon  land,  it  is  not  competent  for 
the  defendant  to  sell  the  land  even  for  a  valuable  consideration,  or 
bona  fide  to  pay  a  debt  then  due,  so  as  to  affect  the  lien  of  the  attach- 
ing creditor. 

8.  In  this  case,  whilst  the  charge  of  the  court  as  to  what  the  jury  should 
find  if  they  believed  the  land  in  dispute  had  been  bought  with  trust 
funds  in  the  hands  of  the  defendant  in  execution  belonging  to  the 
claimant,  is  objectionable,  yet,  in  view  of  the  whole  testimony,  the 
court  did  not  err  in  refusing  to  grant  a  new  trial. 

Evidence.  Posseasion.  Attachment.  New  trial.  Before 
Judge  Haksell.  Eandolph  Superior  Court.  November 
Terra,  1873. 

On  April  Ist,  1871,  an  attachment  in  favor  of  Hood  & 
Kiddoo  against  Thomas  Ozmore,  for  $408  09,  principal  debt, 
besides  interest  and  costs,  was  levied  upon  lot  of  land  uiim- 
ber  one  hundred  and  fifty-two,  in  the  ninth  district  of  Ean- 
dolph county.  Judgment  was  obtained  at  the  November 
term,  1871,  and  execution  was  issued  and  levy  made.  A 
claim  was  interposed  by  John  T.  Ozmore. 

The  evidence  disclosed,  in  brief,  the  following  fiicts :   On 


ATLANTA,  JULY  TERM,  1874."  115 


Ozmore  Vi.  Uood  &  Kiddoo. 


September  1st,  1856,  Thomas  Ozniore  was  appointed  guardian 
for  hia  cliildren  by  the  ordinary  of  Randolph  county.  A 
considerable  sura  of  money  (the  evidence  fails  to  disclose  the 
exact  amount,)  had  been  previously  turned  over  to  hira  %y 
his  father-in-law  in  trust  for  his  wife  and  children.  His  wife 
died  in  May,  1866.  He  married  a  second  time,  but  a  sepa- 
ration ensued,  and  a  libel  for  divorce  was  filed.  On  Se{>- 
tember  1st,  1871,  he  executed  an  instrument  in  Russell 
county,  Alabama,  reciting  that  in  consideration  of  $3,325  00, 
held  in  trust  by  him  for  his  children,  Martha  A.  Duke,  John 
T.  Ozmore  and  Richard  Ozmore,  deceased,  under  a  deed  of 
trust  from  their  grandfather,  Nathan  F.  Shirley,  he  relin- 
quished to  them  all  his  right  to  the  lot  in  controversy.  He 
further  bound  himself  to  give  immediate  possession  to  them 
of  the  tract  of  land  known  as  the  "  Ozmore  Home  place,"  it 
being  prof>erty  purchased  with  said  trust  money,  and  known 
as  lot  one  hundred  and  eighty-four,  in  the  ninth  district  of 
Randolph  county.  In  consideration  of  which,  said  children 
were  to  give  him  a  receipt  in  full  of  all  demands  to  date, 
upon  his  delivering  to  them  his  note  for  $600  00,  it  being 
the  balance  due. 

The  claimant  testified  that  the  lot  in  controversy  was 
turned  over  to  him  and  his  sister,  Martha  A.  Duke,  in  the 
latter  part  of  the  year  1868,  by  their  father,  in  part  of  what 
was  due  them ;  that  they  were  the  only  surviving  children. 

Martha  A.  Duke  testified  that  said  lot  was  turned  over  to 
claimant  at  the  aforesaid  time,  in  part  of  what  was  due  him. 

The  defendant  in  execution,  Thomas  Ozmore,  testified  that 
he  owned  said  lot  until  February,  1871,  when  tie  thinks  he 
conveyed  it  to  them,  but  that  perhaps  the  deed  was  not  exe- 
cuted until  September,  1871 ;  that  he  certainly  sold  it  to 
them  in  February,  1871. 

There  was  also  evidence  tending  to  show  that  the  trust 
fund  referred  to  had  eventually  been  invested  in  this  lot,  but 
it  was  very  slight.  The  testimony  as  to  the  possession  of  the 
land  from  the  latter  part  of  the  year  1868,  to  February,  1871, 
when  Thomas  Ozmore  left  the  state  of  Georgia,  was  ve^^  coq- 
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flicting.  Tlie  plaintifi&  in  Ji  fa.  sought  to  show  that  the  pos- 
session oontinaed  in  the  defendant  by  introducing  his  sayings, 
and  the  sayings  of  the  tenants,  made  wliile  in  possession. 
'Mie  claimant  admitted  that  the  defendant  exercised  control 
over  the  lot,  but  alleged  that  it  was  as  his  tenant.  The  claim- 
ant objected  to  the  admissibility  of  the  aforesaid  sayings. 
The  objection  was  overruled^  and  lie  excepted. 

Tlie  plaintifi^  in  fi.fcu  also  tendered  in  evidence  a  portion 
of  the  answer  of  the  defendant  to  the  libel  for  divorce  filed 
by  his  wife,  made  in  November,  1869,  in  which  he  refers  to 
the  value  of  tlie  crop  on  the  lot  in  controversy.  He  speaks 
of  the  land  as  his  own,  and  refers  to  claimant's  interest  in  the 
crop.  This  evidence  was  also  objected  to.  The  objection 
was  overruled,  and  claimant  excepted. 

The  jury  found  the  property  subject.  A  motion  for  a  new 
trial  was  made  upon  the  following  grounds,  to-wit: 

1st.  Because  the  court  refused  to  charge  as  follows:  ''If 
the  jury  believe  from  the  evidence  in  this  case  that  Thomas 
Ozmore,  the  defendant  in  fi.  J(Uy  was  the  guardian  of  his  chil- 
dren, and  that  he  was  indebted  to  them  as  guardian,  and  that 
he  became  insolvent,  the  children  are  entitled  to  a  preference 
over  creditors  to  whom  he  became  indebted  after  the  trust 
funds  came  into  his  hands.  And  if  Thomas  Ozmore  turned* 
over  this  lot  of  land  to  the  children,  at  a  fair  price,  in  part 
payment  of  the  indebtedness  to  his  children,  whether  by  deed 
or  by  delivery  of  possession  to  them,  then  they  are  entitled  to 
hold  it  as  against  the  plaintiffs  in  this  case/'  Upon  which 
ground  the  court  remarks  as  follows:  "I  did  charge  the  jury 
that  if  Thomas  Ozmore  was  indebted  to  his  children,  either 
as  guardian  or  trustee,  and  turned  over  the  laud  in  payment 
or  part  payment  of  such  indebtedness,  either  by  deed  or  by 
delivery  of  possession  to  them,  prior  to  the  levy  of  the  attacli- 
ment,  then  they  are  entitled  to  hold  it  as  against  the  plaintiffs 
in  this  case,  but  refused  to  charge  the  first  clause  of  this  re- 
quest" 

2d.  Because  the  court  erre<1  in  refusing  to  charge,  without 
qualification,  as  follows:  "If  the  jury  believe  from  the  evi- 
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dence  that  Thomas  Ozmore  held  funds  in  his  hands  in  trust 
for  his  wife  and  children,  and  that  the  lot  of  land  in  dispute 
was  purchased  by  Thomas  Ozmore  with  that  money,  then  he 
held  tlie  land  in  trust  for  his  wife  and  children,  and  if,  after 
her  desith,  he  turned  over  the  land  to  the  children,  then  they 
are  eutit]e<l  to  hold  it  as  against  his  creditors/'  This  request 
the  court  charged,  with  the  qualification  that  if  the  land  was 
turned  over  to  the  children  before  the  levy  of  the  plaintiffs' 
attachment,  the  principle  was  correct. 

3d.  Because  the  court  erred  in  admitting  the  sayings  of  the 
tenants  on  said  lot  as  to  the  landlord  under  wliom  they  held. 

4th.  Because  the  court  erred  in  admitting  the  part  of  the 
answer  of  the  defendant,  Thomas  Ozmore,  to  the  libel  for  di- 
vorce filed  by  his  wife. 

5th.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled,  and  claimant  excepted. 

H.  &  I.  L.  Fielder,  for  plaintiff  in  error. 
A.  Hood;  B.  S.  Worrill,  for  defendants. 

McCay,  Judge. 

•    1.  An  im]X>rtant  question  on  the  trial  in  this  case  was  the 

nature  of  the  possession  of  Thomas  Ozmore,  from  the  date  of 

the  alleged  turning  over  of  this  land  to  his  children  until  he 

left  the  state.     Was  he  the  tenant  of  his  children,  or  was  he 

holding  in  bis  own  right?    The  plaintiffs  insisted  that  the 

deed  made  after  the  date  of  the  levy  was  the  true  time  of  his 

settlement  with  his  children,  and  that  their  claim  to  the  land 

then  began.     The  claimant  insisted  that  more  than  a  year 

before  this  the  settlement  had  been  made,  the  land  in  dispute 

turnoi]  over,  and  that  Thomas  Ozmore  held  possession  from 

then  until  he  left,  as  the  tenant  of  the  children.     Was  or  was 

it  not  competent  to  prove  by  the  sayings  of  Thomas  Ozmore, 

made  daring  this  period  and  whilst  he  was  in  possession,  that 

he  was  not  holding  as  the  tenant  of  his  children,  but  in  his 

own  right?    The  Code,  section  3774,  provides  that  the  "dec- 
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larations  of  a  person  in  possession  of  land  in  favor  of  his  own 
title  are  admissible  to  prove  liis  adverse  {wssession."  Under 
this  rule,  it  seems  plain  that  the  declarations  of  Thomas  Oz- 
more were  admissible.  He  was  in  possession  of  the  land,  and 
they  are  in  favor  of  his  own  title;  they  were  pertinent,  and 
showing  that  he  did  not  hold  as  the  tenants  of  his  chihlren, 
bnt  adversely,  not  only  to  them,  but  to  the  world.  So,  too, 
as  to  the  negroes;  they  were  in  poasession,  and  the  first  clause 
of  this  same  section  declares  that  the  declarations  of  a  person 
in  poasession  in  disparagement  of  his  own  title  are  admissible 
in  favor  of  any  one,  and  against  privies.  They  are  declara- 
tions limiting];  their  own  possession  and  stating  who  was  their 
landlord.  We  do  not  think  these  declarations  would  have 
been  admissible  to  show  title  in  Thomas  Ozmore;  but  they 
were  admissible  on  the  great  point  at  issue,  to-wit:  whether 
Thomas  Ozmore  was  the  tenant  of  his  children  before  the 
date  of  the  levy  of  the  attachment. 

2.  The  court  was  right  in  his  charge,  that  to  make  the 
claimant's  title  good  the  land  must  have  passed  out  of  Thomas 
Ozmore  before  the  levy.  However  fair  the  sale  may  be, 
though  it  be  for  cash  and  with  the  most  innocent  intentions, 
it  cannot  be  that  a  sale  of  property  by  the  defendant,  after  the 
levy  of  an  attachment  upon  it,  can  be  good  against  tlie  levy. 
The  property  is  in  the  hands  of  the  law,  and  an  attachment 
on  land  would  be  utterly  valueless  if  this  were  the  law.  The 
attachment  and  the  levy  is  in  the  nature  of  lis  pendens,  the 
officer,  by  his  levy,  has  impounded  the  property, and  whatever 
right  the  defendant  has  must  await  the  disposal  of  the  court. 
The  doctrine  of  lis  pendens  does  not  stand  so  much  upon  no- 
tice as  upon  the  necessity  that  the  proceedings  of  a  court  shall 
not  be  capable  of  being  trifled  with  by  the  action  of  the  i>arty 
proceeded  against. 

3.  We  think  the  court  erred  in  refusing  the  whole  of  the 
second  request  to  charge.  If  this  property  was  in  fact  bought 
with  trust  money — that  is,  with  money  belonging  to  the  de- 
fendant's children,  then  in  equity,  the  land  was  theirs  even  be- 
fore it  was  turned  over  to  them,  and  it  was  not  subject  to  the 
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debts  of  the  father,  even  though  the  formal  title  was  in  him. 
Creditors  are  not  purchasers.  Even  a  secret  equitable  title 
may  be  set  up  against  a  judgment.  But  thougli  the  court  was 
in  error  in  limiting  the  right  of  the  claimants,  even  if  the 
land  was  bought  with  their  money,  we  do  not  feel  authorized 
to  disturb  the  venlict,  because  the  evidence  is  overwhelm- 
ing that  it  was  not  so  bought.  The  only  witness  testifying  in 
favor  of  this  idea  is  the  daughter,  Mrs ,and  her  testi- 
mony is  very  loose  and  plainly  inferential  rather  tlian  a  state- 
ment of  facts.  She  states  plumply,  it  is  true,  that  she  saw  her 
grand-father,  place  $800  00  in  her  mother's  hands  before  her 
death,  and  she  died  in  1856.  Her  statement  that  this  money 
was  invested  in  a  certain  place,  and  that  place  sold,  and  this 
bought  with  the  proceeds  is,  as  we  have  said,  plainly  a  state- 
ment of  her  conclusions.  According,  too,  to  another  gloss  she 
gives  of  the  transaction,  it  was  part  of  the  arrangement  at  the 
tirae,  that  Thomas  Ozmore  was  to  buy  the  land  and  be  in 
debt  to  his  children,  they  to  take  the  land  if  he  failed  to  pay. 
But  these  statements  were  contrary  to  the  plain  terms  of  the 
deed,  contrary,  also,  to  the  settlement  alleged  to  have  been 
made  over  a  year  before  the  deed,  and  contrary  to  the  evidence 
of  Thomas  Ozmore  in  his  interrogatories.  All  these  state 
jKxsitively  that  all  parties  recognized  the  land  as  belonging  to 
Thomas  Ozmore,  that  it  was  conveyed  or  turned  over  to  the 
children  in  payment  of  a  debt  he  owed  them  as  their  guardian. 
In  none  of  these  transactions  or  testimony,  is  anything  said  or 
intimated  to  the  effect  that  the  land  already  belonged  to  the 
children  because  it  was  bought  with  another  trust  fund  in 
Thomas  Ozmore's  hands.  Indeed,  we  are  not  sure  but  that 
by  accepting  the  deed,  according  to  the  terms  of  it,  they  do 
not  estop  themselves  from  saying  the  land  was  in  truth  al- 
ready theirs  on  other  grounds,  and  independently  of  the  debt 
due  by  the  guardian.  We  are,  therefore,  of  the  opinion  that 
the  court  di<l  not  err  in  refusing  the  new  trial.  The  error 
was  not  one  which,  had  it  not  been  committed,  was  of  so  se- 
rious a  character  as  probably  to  affect  the  verdict. 
Judgment  affirmed. 
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Tbe  Mayor,  «tc.,  of  Atlanta  vs.  The  Central  Railroad  Compaoy. 

The  Mayor  and  Council  of  the  City  of  Atlanta, 
j)laintiff  in  error,  vs.  The  Central  Railroad  aud 
Banking  CoxMPany  et  al.,  defendants  in  error. 

1.  The  demurrer,  not  having  been  filed  by  the  defendant  at  the  first  term 
of  the  coart,  came  too  late  at  the  trial  .term. 

2.  Where  the  charter  of  a  municipal  cbrporation  provides  for  the  assess- 
meut  of  the  damages  to  the  owners  of  lots  taken  for  public  use,  with 
the  right  of  appeal  by  the  dissatisfied  party  to  the  superior  court,  it  is 
constitutional. 

8.  The  advantage  derived  by  the  owner  of  land,  by  reason  of  its  having 
been  taken  for  public  use,  cannot  be  set  off  against  the  actual  valaeof 
the  same ;  but  such  advantage  may  be  considered  in  estimating  other 
damage  than  that  resulting  from  the  mere  taking  of  the  land. 

4.  The  state  of  Georgia  purchased  a  tract  of  land  for  the  purpose  of  the 
erection  of  car-shops  and  other  buildings  necessary  to  the  successful 
operation  of  the  Western  and  Atlantic  Railroad.  The  mayor  and 
council  of  the  city  of  Atlanta,  under  the  general  authority  of  their 
charter  to  lay  out  streets,  etc.,  and  section  9G5  of  the  Code,  sought  to 
appropriate  a  portion  of  said  land  for  a  street : 

Held,  that  such  contemplated  action  was  properly  enjoined. 

Equity.  Demurrer.  Municipal  corporations.  Constitu- 
tional law.  Eminent  domain.  State.  Before  Judge  Hop- 
kins.    Fulton  Superior  Court.     October  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

Collier  &  Collier;  P.  L.  Mynatt;  W.  T.  Newman, 
city  attorney,  for  plaintiff  in  error. 

A .  W.  Hammond  &  Son  ;  Julius  L.  BrowxV,  for  de- 
fendants. 

Warner,  Chief  Justice. 

This  is  a  bill  filed  by  the  complainants  against  the  defend- 
ant, praying  for  an  injunction  to  restrain  it  from  opening  a 
street  across  a  certain  described  strip  or  plat  of  land  in  the 
city  of  Atlanta.  The  complainants  allege  that  a  portion  of 
the  land  over  which  the  street  is  to  be  opened  is  the  property 
of  the  state,  purchased  by  her  from  the  Macou  and  Western 
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Railroad  Company,  for  the  purpose  of  giving  room  for  her 
car-shops  and  other  new  and  substantial  buildings,  and  for 
the  purpose  of  carrying  on  the  other  business  of  her  Western 
and  Atlantic  Railroad,  of  which  the  state  is  the  owner.  The 
injunction  prayed  for  was  granted.  The  bill  did  not  waive 
discovery  from  the  defendant,  and  it  failed  to  answer.  When 
the  cause  came  on  to  be  heard,  the  defendant,  by  its  counsel, 
filed  a  demurrer  to  the  bill,  which  the  court  decided  came  too 
late,  not  having  been  filed  at  the  return  term  of  the  bill,  to 
which  the  defendant  excepted.  The  court  allowed  the  de- 
fendant to  make  a  motion  to  dismiss  the  bill  for  want  of 
equity,  which  was  done,  and  after  argument  had  upon  that 
motion,  it  was  overruled.  The  defendant  made  no  further 
motion  in  the  case,  and  on  the  filing  the  affidavit  of  one  of 
the  complainants,  as  required  by  the  Code,  an  order  taking 
the  bill  pro  confesso  was  granted,  and  a  decree  rendered  mak- 
ing the  injunction  prayed  for  perpetual,  whereupon  the  de- 
fendant excepted. 

1.  The  demurrer  not  having  been  filed  by  the  defendant  at 
the  first  term  of  the  court,  it  came  too  late  at  the  trial  term 
of  the  bill :  Code,  sec.  4191. 

2.  Two  questions  are  made  by  the  record  in  this  case:  First, 
whether  the  charter  of  the  defendant  under  which  it  claims 
the  right  to  take  private  property  for  the  purpose  of  opening, 
laying  out.  wi<lening,  straightening,  or  otherwise  changing 
the  streets  and  alleys  in  the  city  of  Atlanta,  is  a  valid  consti- 
tutional law?  Second,  whether  the  defendant  has  the  power 
and  authority  delegated  to  it  to  take  the  property  of  the  state, 
purchased  by  her  for  a  si)ecific  object,  for  the  purpose  of  open- 
ing and  laying  out  a  street  through  or  over  it,  without  first 
having  obtained  special  authority  from  the  state  to  do  so  ? 
The  11th  section  of  the  act  of  1859,  which  confers  the  au- 
thority on  the  mayor  and  city  council  of  the  city  of  Atlanta 
to  open  and  lay  out,  to  widen,  straighten,  or  otherwise  change 
streets  and  alleys,  provides  that  whenever  the  said  mayor  and 
council  shall  exercise  the  authority  to  them  delegated,  they 
shall  appoint  two  freeholders,  and  the  owner  or  owners  of  the 
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lots  fronting  on  said  streets  or  alleys,  shall,  on  five  days'  no- 
tice, appoint  two  freeholders,  who  shall  proceed  to  assess  the 
damages  sustained,  or  the  advantages  derived,  by  the  owner  or 
owners  of  said  lots  in  consequence  of  the  opening,  widening, 
straightening,  or  otherwise  changing  said  streets  or  alleys,  and 
in  case  said  assessors  cannot  agree,  they  shall  select  a  fifth 
freeholder;  the  said  assessors  to  take  an  oath  that  they  will 
faithfully  discharge  their  duties,  and  either  party  to  have  the 
right  to  enter  an  appeal  to  the  superior  court  of  Fulton  within 
ten  days  from  the  rendition  of  said  award;  the  mayor  and 
council  of  said  city  of  Atlanta  to  have  power  and  authority 
to  levy,  collect  and  enforce  the  final  award  or  judgment,  in 
each  and  every  case,  by  execution  against  the  owner  or  owners 
of  said  lots,  where  the  same  is  found  to  be  advantageous  to 
said  owners.     The  act  provides  for  the  appointment  of  asses- 
sors to  assess  the  damages  sustained,  or  the  advantages  derived^ 
by  the  owners  of  lots  in  consequence  of  the  opening  of  streets, 
etc.,  and  provides  for  an  appeal  to  the  superior  court  within 
ten  days  from  the  award  of  the  assessors.     It  is  true,  the  act 
does  not,  in  express  terms,  declare  in  what  manner  the  judg- 
ment on  the  appeal  trial  shall  be  enforced  for  the  damages 
sustained  by  the  owner  of  the  property  taken,  but  the  legal 
intendment  of  the  act,  in  view  of  the  general  law  of  the  state, 
undoubtedly  is,  that  it  should  be  enforceed  in  the  same  man- 
ner as  other  common  law  judgments  are  enforced.    When  the 
actual  damage  sustained  by  the  owner  of  the  property  taken, 
in  consequence  of  opening  the  streets,  (wholly  independent  of 
the  benefit  or  advantage  derived  by  the  owner,)  shall  have 
been  ascertained  by  the  award  or  judgment  of  the  superior 
court,  on  appeal,  as  provided  by  the  act,  such  damage  must 
be  paid  before  the  city  can  proceed  to  lake  possession  of  the 
owner's  property  and  appropriate  it  for  the  use  of  the  public 
as  a  street.     Until  the  actual  value  of  the  land,  or  other  prop- 
erty taken  for  the  use  of  the  public,  has  been  paid  for,  the 
owner  thereof  may  stand  upon  his  legal  rights  thereto,  and 
assert  the  same  in  the  courts,  by  any  appropriate  remedy. 
Inasmuch,  therefore,  as  the  defendant's  charter  provides  a 
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lawful  mode  to  ascertain  the  actual  damage  sustained  by  the 
owners  of  lots  taken  for  streets  in  the  city  by  an  appeal  to  the 
superior  court  in  which  a  legal  and  impartial  judgment  can 
be  rendered,  we  are  of  the  opinion  that  the  defendant's  charter 
is  not  unconstitutional  and  void.  This  case  differs  from  that 
of  The  Southwestej'n  Railroad  Company  vs.  The  Soutliem  and 
Atlantic  Telegraph  Company,  46  GLeorgia  Reports,  43.  In 
that  case  there  was  no  provision  made  in  the  act  of  the  gen- 
eral assembly  for  an  appeal  to  the  superior  court,  and  no  pro- 
vision made  whereby  the  damages  sustained  could  be  ascer- 
tained by  the  judgment  of  any  court  according  to  the  law  of 
the  land. 

3.  In  the  case  of  Jones  vs.  The  WU/s  Valley  Railroad  Corn^ 
pony,  30  Georgia  Reports,  43,  and  in  the  case  of  The  Selma^ 
Rome  and  DaJton  Railroad  Company  vs,  Redwine,  51  Geor- 
gia, 470,  this  court  held  that  the  benefit  and  advantage  de- 
rived by  the  owner  of  land  when  taken  for  the  use  of  the 
public,  could  not  be  set-off  against  the  actual  value  of  the 
land  taken  as  part  payment  therefor  ;  but  if  the  owner  of  the 
land  so  taken,  sustained  other  damage  over  and  above  the  ac- 
tual value  of  the  land  taken  for  the  use  of  the  public,  then 
the  benefit  and  advantage^  derived  by  the  owner  might  be 
considered  in  estimating  the  amount  of  such  other  damage  so 
claimed  over  aud  above  the  actual  value  of  the  land.  Ac- 
cording to  this  ruling  of  the  court  in  the  cases  before  cited,  so 
much  of  the  defendant's  charter  as  provides  tliat  the  mayor 
and  council  of  the  city  shall  have  power  and  authority  to 
levy,  collect,  and  enforce  the  final  award  or  judgment  in  each 
and  every  case,  by  execution  against  the* owner  or  owi!ers  of 
said  lots  when  the  same  is  found  to  be  advantageous  to  said 
owners,  is  illegal  and  void. 

4.  Has  the  city  of  Atlanta,  a  municipal  corporation  created 
by  the  state,  and  deriving  all  its  privileges  therefrom,  the 
power  and  authority  under  its  charter  to  take  the  property  of 
•the  state,  owned  by  her,  and  purchased  for  a  specific  object,  as 
allied  in  the  complainant's  bill,  for  the  purpose  of  appropria- 
ating  the  same  for  a  public  street?    The  land  of  the  state 
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sought  to  be  appropriated  by  tlie  city  for  a  street,  was  pur- 
chaaed  by  her  to  give  room  for  her  car  shops  oftd  other  sub- 
stantial buildings,  for  the  purpose  of  carrying  on  tlie  business 
of  her  state  railroad.  It  is  true  the  state  lias  leased  her  road 
for  a  term  of  years,  but  she  la  the  owner  thereof;  the  fee  sim- 
]de  title  thereto  is  still  in  her  as  the  sovereign  of  the  people 
of  the  whole  state,  including  the  city  of  Atlanta.  This  case 
])resents  the  extraordinary  spectacle  of  the  creature  of  tlie 
3lal«  attempting  to  exercise  its  power  and  authority  derived 
from  the  stale  against  the  state  herself,  without  her  consent. 
This  claim  is  baaed  on  the  965th  section  of  the  Code  which 
declares  that  all  the  jiublic  road  laws  and  penal  laws  touch- 
ing the  railroada  of  this  state,  whelher  lo  obligate  or  protecl, 
apply  to  the  state  road,  unless  specially  excepted  or  some  oth- 
er provision  is  prescribed  in  lieu  of  some  one  or  more  thereof. 
The  laying  out  the  street  in  question  is  not  simply  crossing 
the  track  of  the  state  road  but  it  appropriates  the  land  of  the 
stale,  purchased  and  owned  by  her,  to  give  room  for  her  car 
^hops  and  other  buildings,  for  the  purpose  of  carrying  on  the 
business  of  her  road.  The  argument  for  the  defendant  is,  that 
inasmuch  as  the  land  was  purcha8e<I  by  the  state  and  owned 
by  her  for  the  purpose  of  carrying  on  the  business  of  ber  rail- 
road, therefore  the  defendant  has  the  right  to  opeu  a  street 
over  and  through  it  under  the  provisions  of  the  Code,  before 
:ited.  To  lay  out  a  road  or  street  across  the  state's  railroad 
track  is  one  thing;  to  appropriate  the  land  purchased  and 
:>wned  by  the  slate  for  the  erection  of  car  shops  and  other 
t>uilding8  to  carry  on  the  business  of  her  railroad,  withoul  her 
consent,  is  another  and  different  question.  With  equal  pro- 
priety and  claim  of  right  could  the  defendant,  under  the  pre- 
text of  widening  Marietta  street,  take  ten  feet  of  the  state  cap- 
tol  building,  purchased  to  transact  the  public  business  of  tlie 
state,  as  to  take  the  land  in  queslion  purchased  to  carry  on 
the  business  of  her  railroad.  If  the  defendant  has  not  the 
power  and  authority  to  lake  the  one,  without  the  expressed 
consent  of  the  stale,  neither  has  it  the  power  and  authority  fo 
bake  the  other,  without  the  express  autbonty  of  the  state  to 
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do  so.  In  delegating  the  power  and  authority  to  the  defend- 
ant to  lay  Gilt  streets,  etc.,  for  the  benefit  of  the  city,  the  state 
cannot  be  presumed  to  have  granted  the  power  and  authority 
to  do  so  as  against  her  own  sovereign  rights  over  her  own 
pro|>erty  without  first  having  obtained  her  consent.  In  view 
of  the  facts  as  disclosed  by  the  record  in  this  case,  we  find  no 
error  in  the  judgment  of  the  court  in  granting  a  perpetual  in- 
junction restraining  the  defendant  from  laying  out  the  street 
over  and  through  the  property  of  the  state,  or  any  part  there- 
of, as  specified  in  the  complainant's  bill. 
Let  the  judgment  of  the  court  below  be  affirmed. 


John  Hill.,  plaintiff  in  error,  vs.  The  State  op  Georgia, 

defendant  in  error. 

1.  As  a  general  rule,  a  jury  may,  if  the  evidence  justify  it,  find  the  de- 
fendant guilty  of  the  attempt  under  an  indictment  charging  the  actual 
commission  of  a  crime. 

2.  When  the  penalty  fixed  by  law  for  an  offense  is  neither  death  nor  im- 
prisonment in  the  penitentiary,  not  less  than  four  or  not  less  than  two 
years  or  not  exceeding  one,  or  fine  not  exceeding  $500  00,  or  imprison- 
ment, or  both,  there  is  no  penalty  prescribed  by  law  for  an  attempt  to 
commit  such  offense. 

Criminal  law.  Indictment.  Attempts.  Penalty.  Before 
Judge  Knight.  Cherokee  Superior  Court.  February  Ad- 
journed Term,  1874. 

Jobb  Hill  was  indicted  for  the  offense  of  incestuous  forni- 
cation. The  jury  found  him  guilty  of  an  attempt  to  commit 
tlie  crime  charged.  He  moved  in  arrest  of  judgment  upon 
the  following  grounds: 

1st.  Because  the  jury  could  not,  under  the  pleadings  in 
this  case,  find  the  defendant  guilty  of  anything  more  or  less 
than  what  was  charged  in  the  indictment. 

2nd.  Because  the  law  prescribed  no  penalty  for  an  attempt 
to  commit  incestuous  fornication. 

The  motion  was  overruled  and  the  defendant  excepted. 
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WoFFOBD  &  MiLNEU,  by  Jackson  &  Clarke,  for  plain- 
iS*  in  error. 

C.  D.  Phillips,  Bolicitor  general,  for  the  slate. 

McCay,  Judge. 

1.  The  Code,  id  temis,  section  4676,  provides  that  hi  all 
»ses,  the  jury  may,  if  the  evident-e  justify  it,  find  the  accused 
juiltyof  "the  attempt,"  when  the  indictment  charges  tiie  ac- 
:iiat  commiseion  of  an  offiense.  Perhaps  this  general  pro- 
vision does  not  apply  to  eases  wliere  the  attempt  is,  hy  ex- 
iress  words,  made  a  defined  offense ;  t><it  we  can  eec  no  mean- 
ng  to  the  general  words  of  this  section,  unless  it  be  as  we 
lave  said,  and  doubtless,  the  general  provisions  of  section 
1712,  purporting  to  fix  the  penalty  for  all  attempts,  accord- 
ng  to  the  dignity  of  the  actual  crime,  was  drawn  in  view  of 
Jiis  other  provision,  permitting  the  jury  to  find  the  attempt 
n  all  cases.  We  are  clear,  therefore,  that  the  verdict  is  right 
n  this  case,  supposing  the  evidence  to  have  justified  the  fiud- 
ug. 

2,  But  we  are  equally  clear  that,  under  the  Code,  there  is 
10  penalty  prescrihed  for  an  attempt  to  commit  ihis  crime. 
Section  4712  provides  penaliies  for  attempts  as  follows :  1st. 
ffhere  the  penalty  for  the  actual  crime  is  death.  2d.  Where 
t  is  not  less  than  four  years  confinement  in  the  penitentiary, 
id.  Where  the  [lenalty  is  not  has  than  two  years.  4th.  Wliere 
t  does  not  exceed  one  year.  5tli.  Where  the  penalty  isti  fine 
)f  not  exceeding  $500  00,  or  imprisonment  in  the  common 
ail,  or  both.  The  penalty  for  incestuous  fornication  is,  by 
action  4533,  not  leas  than  one  nor  more  than  three  years. 
!^one  of  the  provisions  of  4712  fit  this  case.  The  penalty 
lere  is  less  than  four,  less  than  two,  (or  may  be,)  and  it  exceeds 
>ne.  The  codifiers,  by  a  change  of  the  manner  of  express- 
ng  themselves,  by  using  the  words  i\ot  less  in  the  first,  second 
md  tliird  clauses  of  the  section,  and  in  the  fourth  clause  using 
he  words  rwt  exceeding — have,  by  a  careless  use  of  words. 
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failed  to  provide  a  penalty  for  an  attempt  to  commit  an  offense 
punishable  by  imprisonment  from  one  to  three  years.  Had 
they  kept  up  to  the  end  the  form  of  expression  used  in  the 
first,  second  and  third  clauses,  they  would  have  covered  all 
cases,  but  by  this  change  they  fail  to  include  the  case  at  bar. 
Nor  does  section  4455  meet  the  case.  Evidently  the  general 
provisions  of  that  section  have  reference  to  crimes  against  the 
public  peac€j  as  riot,  affray,  etc.,  and  not  to  offenses  which,  by 
being  crimes,  are  technical  breaches  of  the  peace,  though  done 
in  the  utmost  privacy.  It  is  true  that,  under  this  view  of  the 
subject,  there  are,  perhaps,  various  other  attempts  to  commit 
crime  for  which  there  is  no  penalty,  and  we  greatly  regret 
that  our  convictions  have  driven  us  to  the  conclusion  at  which 
we  have  arrived;  but  we  have  no  power  to  make  law.  The 
rule  that  criminal  statutes  are  to  be  construed  strictly,  is  hoary 
with  age,  and  has  the  uniform  sanction  of  all  courts.  We  de- 
cided in  Gibson  vs.  The  State,  38  Georgia,  571,  that  if  a  stat- 
ute failed  to  fix  a  penalty  for  an  offense,  none  could  be  in- 
flicted. The  judge  is  a  mere  agent  of  the  law.  He  has  no 
discretion  except  as  it  is  given  him.  The  penalty  is  affixed 
hy  law.  A  crime  is  a  felony  or  not,  according  to  the  penalty 
fixed  by  the  legislature;  and  it  is  not  within  the  province  of 
the  courts  to  help  out  the  legislature.  Under  our  system, 
that  body  has  oxclusive  jurisdiction  over  the  subject,  and  if, 
by  mistake  or  otherwise,  it  has  failed  to  provide  for  the  pun- 
ishment of  a  crime,  it  must  go  unpunished.  We  hope  this 
mistake  will  be  correcteil  at  the  very  next  session.  It  is  a 
very  glaring  one,  but  it  is  not  for  the  courts  to  remedy. 
Judgment  reversed. 
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k>iiEN  &  Menko,  plaiDtiFTs  in  error,  vs.  Tub  Socthers 
Express  Company,  defendaDt  in  error. 

Wh^ra  Ihe  evidence  diaclosed  that  kd  express  compan;  receired  (be 
goods  oftlie  pluatiffat  Savannah,  for  the  purpose  of  traDsportaLion  to 
the  cit7  of  Atlanta,  and  that  ihe  same  were  not  traasported,  it  was  error 
in  the  court  to  airard  a  d on- suit. 

.  Whether  the  defendant  cau  protect  itself  from  its  common  law  lEabilitf 
as  a  common  carrier  for  the  loss  of  the  plaiiitiffa'  goods,  bj  showing 
thai  it  received  them  under  a  cootr^ct  made  with  another  companj,  or 
•a  the  agent  of  another  company,  or  whether  the  pleintiffa  hsd  iht 
right  to  elect  to  sue  either  companj  for  the  loss  of  their  goods,  ara 
questions  not  now  before  the  court. 

.  A  non-suit  was  awarded  in  the  anperior  court,  and  such  a  decision 
waa  brought  b;  writ  of  error,  to  this  conrt,  without  an;  tuperiaUai 
having  been  obtained,  where  the  judgment  aforesaid  was  affirmed; 

Teld,  that  a  second  suit,  commenced  within  six  months  from  the  data 
such  affirmance  was  made  the  judgment  of  the  superior  coart,  bat 
•fcer  the  expiration  of  six  months  from  the  date  of  the  decision  award- 
ing a  non-suit,  came  within  the  provisions  of  section  2932  of  the  Code. 

Common  carriers.  Contracts,  Non-suit.  Satute  of  limi- 
itions.  Before  Judge  Hopkins,  Fulton  Superior  Court 
ipril  Terra,  1874. 

For  the  facta  of  this  case,  see  the  decision. 

P.  L.  Mynatt;  Collier  &  Colliee,  fir  plaintiffi  in 
rror. 

Ifit.  As  to  question  of  non-snit,  see  2  Kernan,  343;  2 
led.  on  Railways,  17,  18,  239 ;  Shear.  &  Red.  on  Neg.,  54; 
;ode,  sec.  3258;  19  N.  H,,  337  ;  28  Vt.,  208  ;  So.  Ei.  Co. 
I.  Chapman  &  Urqnhart,  decided  January  tenb,  1874;  6 
Sinney  129;  6  How.,  344;  Story  on  Bail.,  sec.  538. 

2d.  As  to  statute  of  limitations,  see  32  Ga.  R.,  448;  44 
d.  659  ;  Code  sees.  2896,  3476. 

A.  W.  Hammond  &  Son,  for  defendant. 

1st.  The  first  non-suit  was  granted  on  the  14th  of  June, 
871,  and  the  suit  was  recommenced  3d  July,  1072,  for  a  loss 
]  November,  1865.     Itwasbarred:    Code,  sees.  2923,3059, 
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aided  by  sec.  2932.  There  was  no  supersedeaSy  and  there- 
fore, it  is  unnecessary  to  discuss  the  effect  of  going  to  su- 
preme court.  See  Allen,  Ball  &  Co,  vs.  Mayor  and  Alder- 
men of  Savannah  :     9  Ga.  R.,  286. 

2d.  Plaintiffs  contracted  with  the  Adams  Express  Com- 
pany to  ship  to  Atlanta,  and  have  no  cause  of  action  against 
the  Southern  Express  Company  on  contract :  So.  Ex.  Co.  vs. 
Shea,  38  Ga.  R.,  6i9 ;  Cohen  &  Menko  vs.  So.  Ex.  Co.,  45 
Ga.  R.,  148 ;  So.  Ex.  Co.  vs.  Palmer  &  Co.  48  Ga.  R.,  85. 

3d.  There  was  no  wrongful  taking  by  defendant.  Plain- 
til&  intended  that  the  Adams  should  deliver  to  defendant  to 
be  sent  to  them :  So.  Ex.  Co.  vs.  Palmer  &  Co.,  48  Gra.  R., 
85 — 93  d  seq.f  and  same  case  unpublished.  There  was  no 
conversion  :  Liptrot  vs.  Holmes  1  Kelly,  391.  There  was  no 
demand  and  refusal :  The  Rome  R.  R.  Co.,  vs.  Sullivan,  Ca- 
bot &  Co.,  14  Ga.  R.,  283,  284 :  See  also  Brown's  Actions  at 
Law,  side  page  443^  and  cases  cited.  1  Campbell's  R.,  441  ; 
2  Saund.  R.,  47 

Wakner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiils  against  the  de- 
fendant as  a  common  carrier,  alleging  that  on  the  26th  of  Oc* 
tober,  1865,  in  the  city  of  Savannah,  Georgia,  they  caused  to 
be  delivered  to  the  defendant  certain  described  goods,  of  the 
value  of  $4,000  00;  that  the  defendant  then  and  there  ac- 
cepted and  received  said  goods  from  the  plaintifis,  to  be  safely 
carried  and  conveyed  by  defendant  from  said  city  of  Savannah 
to  the  city  of  Atlanta  for  a  certain  reasonable  reward }  thai 
the  defendant,  neglecting  its  duty  as  such  common  carrier,  so 
negligently  and  carelessly  demeaned  itself  in  the  premises  that 
said  goods  were  wholly  lost  to  the  plaintifis,  to  their  damage 
as  aforesaid.  .  It  also  appears  from  the  record  that  the  plain* 
tifllB  had  commenced  a  former  action  against  the  defendant  to 
I'wover  damages  for  the  loss  of  the  same  goods  now  sued  for, 
OD  the  trial  of  which  the  plaintifis  were  non-suited;  there- 
upon, the  plaintiffs  sued  out  their  writ  of  error  to  this  court 
within  the  time  prescribed  by  law,  and  on  the  hearing  tl^reof 
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icre,  the  judgment  of  the  superior  court  awarding  the  non- 
uit  was  affirmed,  and  the  judgment  of  affirmance  by  this 
»urt  was  made  the  judgment  of  the  court  below  on  the  8th 
if  April,  1872,  The  present  action  was  commenced  within 
iix  months  after  the  judgment  of  this  court  affirming  tiie 
udgment  of  noii-suit  was  made  the  judgment  of  the  court 
>elow,  but  not  within  six  months  from  the  time  the  non-suit 
vas  first  awarded  iii  the  superior  court.  The  defendant  plead- 
id  the  statute  of  ItmitattODs  in  bar  of  the  plaintiffis' action, 
il^er  hearing  the  evidence  in  the  case,  the  court,  9d  motion 
>f  defendant's  couneel,  non-suited  the  plaintiff,  but  on  what 
;rouud,  does  not  appear;  whereupon,  the  plaintiffs  excepted, 
1.  The  evidence  in  the  record  shows  that  the  goods  were  in 
iie  jiofisession  of  defendant,  and  that  the  same  were  lost,  or 
greatly  damaged,  whilst  in  its  possession.  The  defendant  de- 
nanded  of  plaintifife  $68  00  for  freight  on  the  goods,  and  gea- 
iral  average.  The  plaintifis  also  proved  their  ownership  of 
he  goods,  the  loss  of  a  part  thereof,  and  damaged  condition 
)f  the  remainder.  It  also  ap{teared  that  the  plaiiitifls  bad 
)urchased  the  goods  in  New  York  city,  and  ordered  Uie  same 
lO  be  shipped  to  them  at  Atlanta  by  Adams  Express  Com- 
>any,  expecting  the  goods  would  be  sent  by  the  inland  route, 
)y  Lynchburg.  The  judgment  of  nou-suit,  it  Is  insisted  liere, 
vas  right,  on  two  grouuds:  1st.  According  to  the  rulings  of 
hie  court  in  Shea's  case,  38  Georgia  Reporlg,  519,  and  in  the 
lase  of  Cohen.  &  Menko  v».  The  Soutkem  Express  Cbtnpany, 
15  Ibid^  148;  and,  2d.  Because  the  plaintiSs'  demand  was 
)arred  by  the  statute  of  limitations.  In  Shea's  case,  the  plaia- 
J if  sued  the  Southern  Express  Company  for  the  loes  of  his 
roods  under  itecomoion  law  liability  as  a  common  carrier, 
ind  on  the  trial  proved  an  express  contract  made  with  the 
Idams  Express  Company,  a  distinct  corporation,  to  transport 
be  same  goods  from  New  York  to  Macon,  the  point  of  desti- 
lation,  for  the  purpose  of  establishing  the  defendant's  lia- 
)ili(y  for  the  loss  of  the  goods.  This  court  held  that  the 
jlaindff  could  not  establish  the  defendant's  liability  as  a  eom- 
uoD  carrier,  oa  its  contract  implied  by  law,  by  offering  in  evi- 
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dence  an  express  contract  made  with  another  company  for  the 
transportation  and  safe  delivery  of  the  same  goods,  any  more 
than  if  the  plaintiff  had  sued  John  Doe  on  his  implied  contract 
as  a  common  carrier  for  the  loss  of  his  goods,  and  had  proved 
at  tlie  trial  that  he  bad  made  an  express  contract  with  Richard 
Roe  for  the  transportation  and  safedelivery  of  thesame  goods. 
The  express  contract  offered  in  evidence  by  the  plaintiff  to 
sustain  his  action  against  the  defendant  in  that  case,  estab- 
lished the  liability  of  the  Adams  Express  Company  to  him 
for  the  safe  delivery  of  the  goods  at  the  point  of  destination, 
and  not  the  liability  of  the  Southern  Expreas  Company  under 
that  evidence.     It  was  held  by  this  court  that  by  the  contract 
offered  in  evidence  by  the  plaintiff  in  that  case,  that  the  Adams 
£xpres8  Company,  as  a  common  carrier,  undertook  safely  to 
deliver  his  goods  at  Macon,  either  by  itself  or  competent 
agents.     The  Adams  Express  Company  had  the  right  to  se- 
lect the  Southern  Express  Company  as  its  agent  to  complete 
the  transportation  of  the  goods,  or  any  other  agent,  and  if  the 
goods  were  lost  whilst  in  the  possession  of  such  agent,  the 
Adams  Express  Company  would  be  liable  -for  such  loss,  under 
its  contract  with  the  plaintiff,  as  proved  by  his  own  evi<lence 
on  that  trial,  and  such  was  substantially  the  holding  of  this 
court  in  the  Shea  case,  and  such  was,  in  substance,  the  ruling 
of  the  court  in  this  case  when  it  was  before  us  on  a  former 
occasion.      The  plaintiffs  then,  as  in  the  Shea  case,  offered 
in  eviflence  the  express  contract  made  with  the  Adams  Ex- 
press Company  to  establish  their  right  to  recover  in  their  suit 
against  the  defendant,  and  for  that  reason  this  court  sustained 
the  non-suit  in  that  case,  holding,  as  in  the  Shea  case,  the 
plaiDtii]&  could  not  recover  when  they  had  sued  the  defendant 
u|K>n  its  common  law  liability  as  a  common  carrier,  for  loss  of 
the  plaintiff's  goods,  when  they  offered  in  evidence  to  estab- 
lish that  liability  an  express  contract  made  with  another  com- 
pany for  the  transportation  and  safe  delivery  of  the  same 
goods.    The  plaintiffs  in  the  former  suit  declared  upon  one 
contract  made  with  the  defendant,  and  to  establish  it  offered 
in  evidence  an  express  contract  made  with  the  Adams  Ex- 
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press  Company,  a  distinct  corporation,  for  the  transportation 
and  safe  delivery  of  liie  same  goods.  Tliis  court  never  bas 
decide<l  that  the  defendant  would  not  have  been  liable  to  the 
owners  of  the  goods  received  by  it  at  Savannah  as  a  commou 
carrier,  upon  proof  of  possession  of  the  goods  as  sucii  coinmoQ 
carrier,  and  loss  of  tlic  same  whilst  in  its  posscssiou  for  traits- 
portalion,  either  as  the  agent  of  the  Adams  Express  Company 
or  as  the  agent  of  any  other  company,  in  tlie  absence  of  any  ev- 
idence on  the  part  of  the  plaintiffs  of  an  express  contract  with 
another  company  to  transport  and  safely  deliver  the  same 
goods  for  which  they  sued  the  defendant.  All  that  this  court 
decided  in  the  two  cases  ctt«ct  was,  that  tiie  plaintiffs  could  not 
recover  against  the  defendant  on  the  evidence  then  oHered  by 
them  to  establish  its  liability.  It  ia  a  general  principle  ap- 
plii-able  to  common  carriers,  that  when  a  duty  is  imposed  on 
them  by  law,  an  action  may  be  sustained  against  them  by  any  i 
persou  who  is  specially  injured  by  their  failure  to  perform  tliat 
duty.  The  evidence  in  this  case  shows  that  the  dufeudant  had 
the  possession  of  the  plaintiffs'  goods,  as  a  common  carrier,  to 
transport  llie  same  from  Savannah  to  Atlanta.  The  law  im- 
posed tite  duty  upon  the  defendant  to  transport  and  safely  de- 
liver tiie  same  to  the  plaintifRt,  which  the  evidence  shows  it 
bailed  to  do,  and,  therefore,  under  the  luw  and  evidence  in  the 
case,  the  plaintiffs  were  entitled  to  recover  damage  from  the 
defendant  for  the  loss  of  their  goods.  The  plaintifis  did  not 
offer  in  evidence  in  this  case  any  express  contt-act  made  by 
them  with  any  other  company  for  the  transportation  and  safe 
delivery  of  their  goods,  as  io  the  Shea  case,  or  as  was  done 
by  them  on  the  first  trial  of  this  case,  and  therefore  the  Judg- 
ment of  non-suit  cannot  be  sustained  by  the  decisions  of  this 
«ourt,  on  the  statement  of  fitcts  contained  in  this  record. 

By  a  careful  examination  of  tlie  facts  as  disclosed  by  the 
olaintif^'  evidence  in  the  Shea  case,  and  in  Cohen  &  Meako'a 
ase,  and  the  judgments  of  tlii»-court  thereon,  it  will  be  per- 
ceived that  it  was  held  in  both  cases  that  the  plainti%  could 
not  recover  of  the  defendant,  because,  in  each  case,  the  piain- 
tiflS  showed,  by  their  own  evidence,  that  they  bad  made  au  ex- 
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press  contract  with  another  company  for  the  transportation 
and  safe  delivery  of  the  same  goods.  Assuming  that  the 
confract  for  the  transportation  and  safe  delivery  of  tlie  goods 
,  was  made  with  the  Adams  Express  Company,  as  the  evidence 
offered  by  the  plaintiiF  in  the  Shea  case  showed  it  to  have 
boen,  the  court  expressed  its  opinion  as  to  the  liability  of  that 
company,  under  that  contract,  as  proved  by  the  plaintiff  in 
that  case.  The  court  expressed  no  opinion  as  to  what  would 
have  been  the  liability  of  the  defendant,  as  a  common  carrier, 
to  the  plaintiff  for  its  undertaking  to  transport  and  safely  de- 
liver his  goods  from  Savannah  to  Macon  as  the  agent  of  tiie 
Adams  Express  Company,  or  as  the  agent  of  any  other  com- 
pany, in  the  absence  of  the  plaintiff's  own  evidence  as  to  the 
express  contract  made  with  the  Adams  Express  Company  for 
the  trans]x>rtation  and  safe  delivery  of  the  same  goods  for 
which  he  sued  the  defendant. 

2.  Whether  the  defendant  can  protect  itself  from  its  com- 
mon law  liability  as  a  common  carrier  for  the  loss  of  the  plain- 
tiffs' goods,  by  showing  that  it  received  them  under  a  contract 
made  with  another  company,  or  as  the  agent  of  another  com- 
pany, or  whether  the  plaintiffs  had  the  right  to  elect  to  sue 
either  company  for  the  loss  of  their  goods,  are  questions  that 
are  not  now  before  us, 

3.  Was  the  plaintiffs'  second  action  commenced  within  six 
months  after  the  judgment  of  non-suit,  as  contemplated  by 
the  2932d  section  of  the  Code?  It  is  declaretl  by  that  section 
that  if  a  plaintiff  shall  be  non- suited,  or  shall  discontinue,  or 
dismiss  his  case,  and  shall  recommence  within  six  months, 
such  renewed  case  shall  stand  upon  the  same  footing  as  to 
limitation  with  the  original  case.  Did  the  six  months  com- 
mence to  run  against  the  plaintiffs  in  this  case  from  the  tim« 
the  judgment  of  non-suit  was  first  awarded  in  the  superior 
o^mrt,  or  from  the  time  the  judgment  of  this  court  upon  the 
writ  of  error  was  made  the  judgment  of  the  court  below? 
The  statute  evidently  contemplates  that  the  judgment  of  non- 
suit should  be  a  ^na/ judgment,  otherwise  the  plaintiffs'  case 
would  not  be  out  of  court.     What  is  a  final  judgment?    Final 
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i  udgm^nts  are  etich  as  at  once  put  an  end  to  the  action,  by  de- 
claring tliat  the  pkintilT  has  either  entilled  him.'^lf,  or  has 
not,  to  recover  the  remedy  lie  sues  for :  3  Blackstone's  Com- 
mentai'ies,  398.  When  the  judgment  of  non-suit  was  awarded  * 
hy  the  court,  the  plaintiffs  excepted  to  that  judgment  within 
the  time  prescribed  by  law,  and  brought  the  case  before  tliis 
court  for  a  further  hearing,  as  they  had  the  legal  right  to  do. 
Until  the  judgment  of  this  court  was  rendered  upon  the  nrit 
of  error,  affirming  the  judgment  of  the  court  below,  and  made 
the  final  judgment  of  that  court,  the  case  was  pending,  aiid 
if  the  judgment  of  non-suit  had  b^n  reversed,  the  case  would 
liave  continued  pending  in  the  court.  The  judgment  of  non- 
8uiti.was  not  final  in  the  sense  of  the  law,  until  thejudgnitut 
of  this  court,  affirming  tiie  judgment  of  the  court  below,  vms 
made  the  judgment  of  that  court,  and  the  six  months  com- 
menced running  against  the  plalntilfa  from  that  time,  ati<1  cot 
before.  In  our  judgment,  in  view  of  the  facts  contained  in 
the  record,  the  court  erred  in  non-suiting  the  plaintiffs'  case. 
Let  the  judgment  of  the  court  below  be  reversed. 


John  G.  D.  Pittman,  plaintiff  in  error,  vs.  Elizabeth 
Jones  et  ai,  defendants  in  error. ' 

|TBlFi<l,  Jndss.  wu  provldsntl&lly  prertbted  rram  pniidini  in  Ui<l  etm.] 

There  wsi  no  error  in  the  judgment  of  ihe  court  overruling  the  eerliorari 
in  this  case.  It  is  to  be  presumed  that  the  otflcer  mftde  ta  entrj  of 
■ervice,  and  the  defendant  hnring  been  present  at  the  court  and  noti- 
fied of  the  pendency  of  Ihe  suit,  it  ia  too  la'e,  under  lection  3340 of 

.  the  Code,  to  coDteat  the  official  retum  of  service  made  b;  the  bailiff- 
Judgment.    Service.   Officer.    Presumption,    Before  Judge 

Stkozer.    Quitman  Superior  Court.    November  Term,  1873. 

Elizabeth  Jones  and  Debby  Jones  brought  suit  in  the  jus- 
tice court  for  the  one  thousand  one  hundred  and  ninety-fifth 
district,  against  John  G.  D.  Pittman,  on  a  note  dated  May 
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16th,  1873,  payable  one  day  after  date  to  plaintiffs  or  bearer, 
for  $S2  17.  The  usual  notice  of  suit  was  served  upon  the 
defendant,  except  the  justice  failed  to  sign  it  At  the  trial 
temi,  the  defendant  was  present  and  was  asked  if  he  had  any 
defense,  to  which  he  made  no  response.  Judgment  was  then 
rendered  for  the  amount  sued  for.  To  the  execution  base<l 
thereon,  the  defendant  filed  an  affidavit  of  illegality,  to  the 
effect  that  he  never  had  had  any  legal  notice  of  the  suit  in 
which  the  judgment  was  obtained,  and  that  he  did  "not 
know  of  any  note  he  gave  except  for  $30  00." 

The  record  does  not  show  any  official  entry  of  service, 
tbongh  the  petition  for  certiorari  states  that  the  defendant 
proved  by  the  bailiff  that  the  notice  of  suit  above  referred  to 
was  the  only  one  served  on  him. 

On  the  trial  of  the  illegality,  the  court  amended  the  judg- 
ment by  making  it  stand  for  $30  17,  and  ordered  the  execu- 
tion to  proceed  for  that  amount.  To  this  ruling  the  defend- 
ant excepted,  and  filed  his  petition  for  certiorari.  The  writ 
was  ordered  to  issue,  but  upon  the  final  trial,  the  judgment  of 
the  justice  was  affirmed,  and  defendant  excepted. 

John  T.  Clarke;  J.  H.  Guerry,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

McCay,  Judge. 

The  record  does  not  contain  a  copy  of  the  proceedings  lu 
the  justice  court,  nor  it  is  very  clear  what  was  the  real  point 
of  the  plaintiff  in  error  in  his  affidavit.  As,  however,  it  is 
stated  tliat  be  was  not  legally  served,  it  is  but  fair  to  presume 
that  there  was  a  legal  summons  issued,  and  that  it  was  the 
copy  served  on  him  that  was  deficient.  Had  the  objection 
been  to  the  original  process  the  true  ground  would  have  been 
that  there  was  no  process.  Assuming,  then,  that  the  original 
was  right,  that  it  was  signed  by  the  magistrate,  and  that  the 
constable,  in  good  faith,  thought  he  had  served  a  true  copy,  it 
follows  that  the  constable  made  a  return  accordingly.     As  the 


136  SUPREME  COURT  OF  GEORGIA. 

Pittnan  tx.  Jones  «f  al. 

case  stood  ihea  on  the  trial  of  the  affidavit  of  illegality,  there 
was,  Srst,  as  a  part  of  the  record,  the  bailiff's  return  of  Be^ 
vice,  and  it  was  for  the  defendant  in  the  suit  to  traverse  tbat. 
By  the  common  law  this  could  not  be  done.  Such  an  entrj 
was  conclusive,  and  except  for  the  provision  of  the  Co>)e,  sec- 
tion 3340,  the  issue  would  necessarily  be  decided  against  (lie 
defendant  in  tiie  execution.  To  give  his  proof  any  weight  iit 
all  he  must  bring  himself  within  the  provision  of  the  Code. 
That  19,  he  must  show  that  he  has  made  liis  objection  at  the 
first  term  after  notice  of  such  entry.  The  plaintiB*  in  error 
had  every  reason  to  sup)>ose  the  bailifT  would  make  such  ao 
entry,  and,  at  the  time  of  the  judgment,  he  was  informed  sucli 
a  suit  was  pending  and  was  abijiit  to  go  into  judgment  against 
him.  We  think  this  was  fair  notice  of  the  entry,  and  that  he 
should  then  have  attacked  it  and  traversed  it  We  do  not 
mean  that  his  presence  in  court  was  an  appearance  so  as  that 
he  would  be  bound  by  the  judgment,  whether  served  or  not, 
but  that  he  is  not  allowed  by  law  to  contest  the  retHm,  be- 
cause he  was  fully  aware  that  such  a  return  was  made,  and  he 
failed  at  the  pro))er  time  to  traverse  it.  After  that  failure  it 
became,  as  to  the  parties  to  that  suit,  conclusive,  and  the  law 
will  not  permit  the  defendant  to  deiiy  it.  He  is  remitted  to 
hia  remedy  against  the  officer  if  lie  has  been  hurt  by  his  bise 
return.  It  may  be  thought  that  this  is  a  very  technical  view  of 
the  case,  and  that  is  true.  But  tlie  defendant  in  the  execu- 
tion comes  into  court  on  a  purely  technical  ground.  He  had 
ts  complete  a  notice  of  the  suit  as  though  the  copy  had  been 
complete.  This  claim  to  set  aside  the  judgment  standi  solely 
on  the  ground  that  the  copy  was  not  a  true  copy,  because  it 
granted  the  copy  of  the  magistrate's  name,  a  mistake  purely 
clerical.  He  has  no  right  to  complain  it  he  is  judged  by 
[echuical  rules  on  this  technical  objection ;  and  we  affirm  the 
judgment. 
Judgment  affirmed. 
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John  H.  Nolan,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defends  t  in  error, 

1.  Conflent  of  counsel  that  should  the  jary  agree  that  night,  they  might 
return  a  sealed  verdict  to  the  clerk  and  disperse,  cannot  be  constraed 
to  extend  to  a  verdict  found  on  the  next  day. 

2.  It  was  the  legal  righi  of  the  defendant  to  be  present  when  the  verdict 
was  rendered,  and  bad  a  motion  to  set  aside  such  verdict  been  made 
on  the  ground  of  his  absence,  it  should  bave  been  granted. 

3.  It  has  never  been  the  practice  of  the  courts  of  this  State  to  require 
the  fact  of  the  defendant's  presence  at  the  time  of  the  rendition  of  the 
verdi6t,  to  be  entered  on  the  record  and  made  a  part  thereof.  The 
absence  of  such  entry  is  therefore  no  ground  for  arresting  the  judg- 
menu 

Criminal  law.  Verdict.  Practice  in  the  Superior  Court. 
Record.  Before  Judge  Schley.  Chatham  Superior  Court. 
Xovember  Special  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

A.  P.  Adams  ;  S.  B.  Adams  ;  Henry  B.  Tompkins,  for 
plaintiff  in  error. 

Albert  B.  Lamar,  solicitor  general,  for  the  state. 

Warner,  Chief  Justice. 

1.  The  defendant  was  indicted  for  the  offense  of  murder, 
and  on  the  trial  thereof,  the  jufy  returned  a  verdict  finding 
him  guilty  of  voluntary  manslaughter.     When  the  jury  were 
out  the  night  before  the  verdict  was  returned,  the  defendant's 
counsel  consented  that  if  the  jury  should  agree  that  night 
they  could  return  a  sealed  verdict  to  the  clerk  and  disperse. 
The  jury  did  not  agree  upon  a  verdict  that  night,  but  on  the 
next  day  brought  in  their  verdict,  which  was  received  in  the 
absence  of  the  defendant  and  his  counsel.     The  defendant 
made  a  motion  in  arrest  of  judgment  on  that  ground,  which 
motion  was  overruled  by  the  court,  and  the  defendant  ex- 
cepted.   The  consent  of  the  counsel  cannot  fairly  be  construed 
to  extend  to  the  next  day,  especially  in  a  criminal  case. 
You  uii.  10. 
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2.  That  it  was  tlie  legal  right  of  the  defendant  to  have 
been  present  when  the  verdict  was  rendered  by  the  jury,  we 
entertain  no  doubt,  and  if  a  motion  had  been  made  to^t 
aside  the  verdict  on  the  ground  of  liis  absence,  that  niolioD 
should  have  been  granted  by  the  court.  The  defendant,  how- 
ever, did  not  make  a  motion  lo  set  aside  the  verdict,  but  made 
a  moiion  in  arrest  uf  judgment.  The  4629th  section  of  the 
Code  declares  tliat  no  motion  in  arrest  of  judgment  siiall  be 
sustained  for  any  matter  not  aflTecting  tlie  real  nierita  of  the 
offense  charged  in  the  indictment.  A  motion  in  arrest  of 
judgment  is  predicated  on  some  defect  which  apj>ears  on  the 
Jace  of  the  record  or  pleadings. 

3.  It  lias  never  been  the  practice  of  the  courts  of  this  state, 
so  far  as  we  know  or  are  advised,  to  require  that  the  fact  of 
the  defendant's  presents  at  the  time  of  the  rendition  of  the 
verdict,  should  be  entered  on  the  record,  and  made  a  part 
thereof.  If  the  defendant  is  not  present  when  the  verdict  is 
rendered,  that  is  a  fact  extriimo  of  the  record,  and  may  be 
shown  on  a  motion  (o  set  aside  the  verdict  for  that  reason. 

Let  the  Judgment  uf  the  court  below  be  afSrmed. 


Ann  E.  Rutherford,  plaintiff  in  error,  vs.  William  L. 
Crawford,  defendant  in  error. 

(TB]?fs.  Judge,  was  proTideDtially  provented  rrom  preiidine  in  Ihii  eu«.) 

1.  Under  the  acia  of  17lh  of  Mnrch,  1806,  pamphlet,  22,  and  ITtb  of 
March,  1SG6,  pamphlet.  71,  paeged  in  pursuance  of  the  constitulioa  of 
1SU5,  the  jurisdiction  of  the  inTerior  court  aa  a  court  of  law  over  civil 
caaes  iraa  aboiiiihed.  and  the  cases  upon  all  ita  dockets  transferred  to 
the  county  court,  and,  under  these  aclB,  it  was  competent  for  the  ctttfc 
of  the  count;  court,  on  the  lat  of  Junuar}',  1868,  to  iisue  an  execution 
on  a  le^al  judgment  obtained  iu  ihe  inreiior  court,  on  which  no  eie- 
cution  had  been  iuned. 

2.  An  entry  mode  b;  a  deputy  sheriff,  or  by  his  direction,  in  his  pr«a- 
ence,  upon  an  execution,  of  a  levy  on  a  described  toE  of  land,  with  in- 
tent then  and  there  to  devote  the  land  to  sale  under  the  execution,  but 
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bj  mistake  not  signed  by  him,  is  a  good  levy  if  the  signature  be  at- 
tached during  the  official  term  of  the  deputy  sheriff,  or  if  the  same  be 
not  signed  during  his  term,  the  entry  may  be  afterwards  perfected,  un- 
der an  order  of  the  court,  or  the  mistake  may  be  shown  by  evidence, 
on  a  trial  in  which  the  validity  of  the  levy  may  be  in  question,  but  it  in 
not  competent  for  the  deputy,  after  his  term  has  expired,  or  whilst  he 
is  the  deputy  of  a  succeeding  sheriff,  to  peifect  said  entry  by  signing 
the  same. 

8.  The  proceedings  of  a  court  of  record  can  only  be  shown  by  the  rec- 
ords, nnle^s  they  be  lost  or  destroyed,  and  if,  upon  the  production  of 
the  niituKes  of  the  inferior  court,  it  apitears  that  there  is  no  record  of 
the  swearing  and  impanneling  of  a  jury  at  a  certain  term  of  said  court, 
a  verdict  entered  upon  the  minutes  at  said  term  is,  prima  faciCj  void, 
as  well  as  a  judgment  entered  np  thereon. 

4.  Whether  such  defect  can  be  corrected  by  an  en  fry  nunc  pro  tuuc,  on 
motion  in  the  proper  court,  as  against  a  pur<  baser  from  the  defendant, 
or  against  one  who  has  subsequently  obtained  a  lien,  qucere  f 

Inferior  Court.  County  Court.  Execution.  Levy.  Sheriff. 
Records.  Minutes.  Before  Judge  Strozer.  Quitman  Su- 
perior Court.     November  Terra,  1873. 

At  the  February  term,  1865,  of  Quitman  inferior  court, 
William  L.  Crawford  obtained  a  judgment  against  James 
Rutherford.  On  January  16th,  1868,  the  clerk  of  the  county 
court  issuetl  execution  bearing  test  in  the  name  of  the  judge 
of  said  court,  which,  on  October  24th,  1868,  was  levied  upon 
certain  lands  as  the  pro{)erty  of  the  defendant.  A  claim  was 
interjx)se<l  by  Ann  E.  Rutherford.  Upon  the  trial  of  the 
issue  thus  formed,  the  claimant  objected  to  the  introduction  of 
the  aforesaid  execution  in  evidence  on  the  ground  that  it  was 
illegally  issuetl.  The  objection  was  overruled,  and  the  de- 
fendant excepted. 

The  plaintiff  then  showed  possession  of  the  land  by  the  de- 
fendant since  the  rendition  of  the  judgment.  The  claimant 
proved  by  James  Oliver  that  he  wjis  sheriff  of  said  county  at 
the  date  of  said  levy,  but  resigned  in  Noveml)er,  1868;  that 
Larkin  Arnistrong,  whose  name  was  appended  to  said  levy, 
was  his  deputy;  that  he  did  not  sign  the  same  at  the  time  it 
bears  date;  that  said  Armstrong  moved  from  Clay  to  Quitman 
county  in   the  early  part  of  1871;  that  witness  brought  him 
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ck  ill  November,  1871,  for  the  express  jmrixwe  of  having 
in  appointed  deputy  slierifT  that  he  might  tlieit  sign  said 
fy;  that  David  Johnston,  the  then  sheriff,  appointed  said 
rmstrong  his  deputy,  and  that  he  acted  as  sncii  during  the 
jvember  t«rni  of  the  su|>erior  court;  that  during  said  term 

signed  said  levy;  that  upon  tlie  adjournment  of  the  court, 

returned  to  Clay  county. 

It  further  ap[)eare<l  that  the  levy  was  written  by  the  plain- 
'  under  the  direction  of  said  deputy  sheriff",  at  the  time  it 
ars  date,  but  was  left  unsigned. 

Tlie  claimant  submitted  to  the  court  the  minutes  of  the  io- 
ior  court  for  the  February  term,  1865,  which  failed  to  dis- 
•se  that  any  jury  had  been  impanneled  and  sworn  at  tliat 
ra;  but  the  verdict  appeared,  signed  by  N.  T.  Cliristian, 
'cman ;  also,  the  list  of  tlie  jurors  drawn  for  that  term.  -The 
Jrt  refuse*!  to  determine,  from  inspection,  that  no  l^al  ver- 
•X  had  been  rendered,  but  directed  counsel  for  claimant  to 
id  said  record  to  the  jury  for  their  consideration.  To  this 
ling  claimant  exoepted. 

Mueh  other  testimony,  immaterial  to  the  issues  here  in- 
Ived,  was  introduced. 

The  jury  found  the  property  subject.     A  motion  for  a  new 
al  was  made  upon  the  following,  amongst  other  grounds: 
1st.  Because  the  court  erred  in  refusing  to  exclude  the  ei- 
jtion  aforesaid. 

2d.  Because  the  court  crre<I  in  refusing  to  determine,  by 
ipection,  the  effect  of  the  minutes  of  the  inferior  court  upon 
i  verdict  aforesaid,  and  in  submitting  them  to  the  jury. 
3d.  Because  the  court  erred  in  charging  the  jury  as  follows: 
t  is  incumlient  upon  the  party  attacking  the  record  to  show 
irmatively  that  (here  was  no  jury  impanneled  and  sworn. 

the  record  simply  omits  to  show  the  fact,  the  law  will  pre- 
me  that  t)ie  court  did  its  duty,  and  that  the  jury  was  im- 
nneled  and  sworn." 

4th.  Because  the  court  erred  in  the  following  chai^:  "A 
■y  may  be  a  good  levy,  notwithstanding  the  sheriff  did  not 
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sign  it.  If  a  levy  is  made  and  entered  by  the  sheriff,  or  by 
his  direction,  it  is  a  go^nl  levy  if  it  is  not  signed." 

5'i.h.  Because  the  court  erred  in  the  following  charge:  "The 
law,  upon  abolishing  the  inferior  court,  made  it  the  duty  of 
the  county  court  to  take  up  and  finish  the  unfinished  business 
of  the  inferior  ci^urt,  and  if  the  judgment  in  this  case  was 
rendered  by  the  inferior  court  on  February  15th,  1865,  the 
execution  issued  thereon  by  the  county  court,  February  16th, 
1868,  was  correctly  issued." 

6th.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows :  "If  you  l)elieve  that  Armstrong  was,  in  November, 
1871,  acting  as  deputy  sheriff  of  the  county,  and  whilst  so 
acting,  did  affix  his  signature  to  said  levy,  it  made  said  levy 
regular,  and  such  amendment  related  back  to  the  original 
date  of  the  entry  and  made  it  valid  from  its  beginning,  pro- 
vided he  originally  made  said  entry  as  his  levy  at  the  date  it 
bears." 

The  motion  was  overruled  and  the  claimant  excepted  upon 
each  of  the  grounds  aforesaid. 

A.  Hood  ;  B.  S.  Worru^l,  for  plaintiff  in  error. 

John  T.  Clarke;  H.  &  I.  L.  Fielder,  for  defendant. 

McCay,  Judge. 

1.  By  the  act  of  17th  March,  1866,  (acts  of  1865-6,  page 
22,)  all  civil  jurisdiction  for  the  trial  of  matters  involving 
private  rights,  was  taken  away  from  the  inferior  court  by  the 
repeal  of  those  sections  of  the  Code  giving  the  jurisdiction. 
By  another  act,  approved  the  same  day,  acts  of  1865-6,  page 
71 :  "All  suits  now  on  the  docket  of  the  inferior  courts,  are 
transferred  to  the  county  court."  The  title  to  the  act  is  :  "To 
transfer  all  civil  cases."  We  think  the  language  of  this  act, 
page  71,  is  broad  enough  to  transfer,  not  only  pending  cases, 
but  final  judgments  unperformed.  Until  performed  they  are 
still  fairly  on  the  dockets,  and  litigation  may  still  occur  in  re- 
lation to  them.     As  the  act  on  page  22,  abolishes  the  civil 
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jiirisfliction  of  the  inferior  court,  it  is  to  be  presumed  that  the 
legishiture  intended  by  the  act,  on  page  71,  to  substitute  the 
county  court  for  it  completely,  and  it  is  due  to  public  justice 
to  construe  these  acts  liberally,  so  as  to  carry  out  the  manifest 
purpose  of  the  legislature.  We  are,  therefore,  of  the  opin- 
ion, that  unperformed  judgments  were  transferred  to  the 
county  court  and  that  the  clerk  had  authority  to  issue  the  ex- 
ecution, and  make  it  returnable  to  tlie  county  court. 

2.  A  levy  on  land  consists  in  the  entry ;  that  is  all  the 
seizure  usual  in  this  state.    Indeed,  by  fair  impli(%&tion,such  is 
the  clear  provision  of  law.    Notice  is  to  be  given  to  the  person 
in  possession  (Code,  3643,)  and  the  sheriff,  after  the  sale,  is  to 
put  the  purchaser  in  i>osseasion  :  Sec.  3651,  Code.  It  is  there- 
fore of  prime  im|>ortance,  that  this  entry  shall  be  complete. 
It  is  not  a  mere  return  to  the  court  of  the  officer's  acts,  as  iu 
the  case  of  a  levy  upon  i>ersonal  property  ;  it  is  the  levy  itself. 
It  should  describe  the  pro[>erty,  with  sufficient  distinctness  to 
enable  the  purchaser  to  know  what  he  is  buying  and  to  ena- 
ble the  officer  to  put  the  buyer  in  possession,  and  as  is  ex- 
pressly provided  by  section  3640,  it  must  be  signed   by  the 
officer  making  it.     We  have  held  that  if  it  l>e  left  unsigned 
by  mistake,  that  is,  if  the  entry  be  made  with  intent  tl;en  to 
make  a  levy  and  the  description  be  complete,  it  is  competent  for 
the  officer  to  complete  it  by  correcting  his  failure.     But  prima 
facie,  it  is  no  levy.     The  entry  may  have  been  left  unsigned 
with  intent  to  do  so.     The  intention  to  levy  may  be  incom- 
plete.   Some  further  instruction  or  information  may  besought, 
etc.,  and  if  this  be  so,  the  levy  is  not  made.     We  do  not  think 
the  facts,  as  presented  by  this  record,  make  out  the  case  of  a 
complete  levy.     The  signature  by  the  officer  after  his  term  of 
office  is  ended,  is  nothing.     It  is  not  official.     He  is  not  un- 
der oath.     His  bondsmen  would  not  be  liable  for  malfeas- 
ance in  the  act.     And  he  cannot,  when  in  office,  as  the  deputy 
of  a  new  officer,  complete  his  acts  under  his  former  principal. 
We  think,  however,  the  facts,  the  truth  of  the  case  might, 
under  our  law,  which  gives  the  court  of  law  equitable  juris- 
tion,  have  been  shown  by  evidence  at  the  trial,  and  if  the  levy 
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was  in  fact  made,  with  intent  then  to  devote  the  property  to 
sale,  and  the  failure  to  sign  at  the  time  was  a  mere  accident,  a 
clerical  misprision,"  that  the  defect  would  be  cured. 

3.  We  know  of  no  way  to  prove  the  proceedings  of  a  court 
of  record  but  by  its  records.  It  appears  from  an  inspection 
of  the  record  that  there  was  no  jury  at  the  term  this  judg- 
ment was  had.  If  so,  there  was  no  authority  to  give  a  judg- 
ment. Under  the  law,  aJs  it  thdn  stood,  a  verdict  was  neces- 
sary to  have  a  judgment  upon.  It  is  a  gross  and  palpable 
irregularity.  Not  a  mere  defect  in  pleading,  but  as  appears 
from  the  record,  an  exercise  of  authority  not  authorized  by 
law.  Without  a  jury  there  could  be  no  verdict,  and  without 
a  verdict  the  attorney  of  the  plaintiff  had  no  right  to  enter 
up  a  judgment. 

4.  Whether  this  can  now  be  corrected  by  an  order  nunc 
pro  tune,  we  do  not  say.  The  superior  court  has  the  custody 
of  the  record,  and  on  a  proper  case  might  make  it  speak  the 
truth.  How  far  such  a  correction  would  affect  the  claimant^ 
is  another  question. 

Judgment  reversed. 


Peter  Barnes,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

The  verdict  being  Bastained  by  the  evideace,  the  motion  for  a  new  trial 
was  properly  overruled. 

New  trial.     Before  Judge  Hopkins.     Fulton  Superior 
CJourt.     October  Term,  1873. . 

A  report  of  this  case  is  unnecessary. 

* 

Thrasher  &  Thrasher,  for  plaintiff  in  error. 
John  T.  Glenn,  solicitor  general,  for  the  state. 


SUrilKME  COURT  OF  GEORGIA. 


Warner,  Chief  Justice. 

The  defendant  teas  indicted  for  the  oiTense  of  bai^Iaiy  in 
the  night,  and  on  the  trial  was  found  guilty  by  the  jury,  A 
motioQ  was  made  for  a  new  trial,  which  was  overruled,  ami 
the  defendant  excepted.  The  only  grounds  for  a  new  trial 
insisted  on  here  are  that  the  verdict  was  contrary  to  law,  that 
the  verdict  was  contrary  to  the  evidence,  and  without  evidence 
to  support  it.  In  looking  through  the  evidence  contained  in 
the  record,  we  find  that  there  is  sufficient  evideuce  to  sustain 
the  verdict  under  the  law,  therefore  the  verdict  was  not  oon- 
;rary  to  law,  nor  contrary  to  the  evideuce,  or  witliout  evidence 
»  support  it.  The  twelve  jurors  wHo  passed  on  the  facts,  as 
proved  hy  the  witnesses  on  the  trial,  were  quite  as  competent 
»  do  BO  as  this  court,  and  in  conteoiplaLion  of  the  law,  better 
jualified  to  do  so. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Bray  &  Brother,  plaintiffs  in  error,  vs.  John  McE.  GusS', 
defendant  in  error. 

(TRipri.  Jndta.  mu  proridsnliallr  preTeated  from  pnaidiof  in  Uiiiran.) 

.  Where  ftn  agent  deviated  from  his  inatTucliona,  and  forthwith  in- 
formed his  principal,  aiiii  Ibe  principal,  with  full  knowledge  of  tha 
facta,  either  ratifies  the  act,  in  terms,  or  fails,  within  a  reasonable  time, 
to  diaapprovG,  the  agent  is  not  liable  for  the  deviation   from  bia  iu- 


:.  The  evidence  in  this  case  jaslifies  the  verdicL 

Principal  and  agent.  New  trial.  Before  Judge  Strozer. 
ilandolph  Superior  Court.     May  Term,  1874. 

Bray  <&  Brother  brought  assumjisit  against  Gunn,  alleging 
hat  he  had  damaged  them  $800  00,  in  this,  that  on  August 
9th,  1871,  the  plaintifls  entrusted  to  said  defendant  for  col- 
ection,  a  draft  on  J.  T.  Brown  &  Company  for  $402  00 ;  tbat 
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on  September  9tli,  1871,  in  violation  of  written  instructions, 
and  to  the  damage  of  plaintiffs,  he  received  Kimball  money, 
a  worthless  currency,  in  jMiyraent  of  said  draft,  an<l  released 
said  Brown  &  Company  from  liability  thereon.  The  defend- 
ant pleaded  the  general  issue. 

The  evidence  made,  in  brief,  the  following  case :  On  Au- 
gust 19th,  1871,  the  plaintiffs  enclosed  to  defendant,  for  col- 
lection, the  draft  in  the  declaration  mentioned,  with  instruc- 
tions as  follows:  "Which  please  collect  and  forward  in  New 
York  exchange,  or  by  express,  in  funds,  as  suits  you  Wst. 
Please  do  your  best  to  collect  it  for  us,  but  in  case  they  do  not 
pay  it,  please  get  them  to  draw  on  H.  I.  Kimball  &  Com- 
pany, at  thirty  days,  payable  to  the  City  Bank,  at  Macon, 
(adding  two  per  cent,  to  the  amount,)  and  send  it  to  us,  un- 
less you  want  to  discount  it  yourself — if  so,  you  can  forward 
as  above,  adding  two  per  cent,  to  the  amount,  and  take  off 
the  same.*^ 

On  August  23d,  the  defendant  answered  as  follows:  "John 
T.  Brown  &  Company  say  they  will  pay  your  draft  between 
the  1st  and  15th  of  next  month.  As  this  was  a  debt  of  Brown, 
Smith  &  Company,  they  want  the  draft  drawn  on  them  as  a 
voucher  to  the  new  firm.     Enclosed  find  draft." 

On  August  26th,  plaintifis  forwarded  dmft  on  Brown,  Smith 
&  Company,  repeating,  substantially,  the  iustructions  contain- 
ed in  their  first  letter. 

On  August  28th,  the  defendant  replied  that "  John  T.  Brown 
&  Company  say  they  will  pay  your  draft  on  Brown,  Smith, 
&  Company,  between  the  Ist  and  15th  of  next  month  ceiiain, 
but  will  not  accept." 

On  September  9th,  the  defeudent  wrote  as  follows: 

"I  have  to-day  collected  drafc  od  Brown,  Smith  &  Company, ....$402  00 
*^Mj  commissions 2  00 


$400  00 

"This  collection  was  made  in  Kimball  currency,  the  best  I. 
could  do.  I  have  sent  it  to  Atlanta  with  instructions  to  send 
to  you  New  York  exchange." 
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On  September  I2t:li,  plaintiff  answered  as  follows:  "We 
also  feel  obliged  for  the  collection  from  Messrs.  Browa,  Smith 
&  Cotapuny,  and  trust  that  the  New  York  exchange  may  be 
purchased  with  the  Kimball  cnrrencyat  same  rate  as  for  cur- 
rency." ' 

On  October  27th,  1871,  the  plaintiffs  wrote  as  follows:  "Yoa 
will  oblige  us  by  remitting  the  amount  of  our  claim  v».  Jolin 
T.  Brown  &  Company,  snccessore  to  Brown,  Smith  &  Compa- 
ny, collected  by  you,  say  $402.00,  (less  your  ciiarges  for  collec- 
tion,) ill  currency,  by  express,  or  in  New  YorkorSavannahei- 
change." 

On  November  Ist  1871.  the  defendant  replied  thus:  "Until 
I  received  youra  of  the  27th  ultimo,  I  was  of  the  opinion 
you  had  received  proceeds  for  your  Brown,  Smith  &  Compauy 
draft  or  claim.  This  was  collected  September  9th,  in  Kim- 
ball currency,  and  sent  to  W.  H.  Tullcr,  cashier  of  Atlaab 
Natioual  Bank  witli  instructions  to  convert  into  New  York 
exchange  and  remit  to  you.  But  it  seems  Kimball  &  Com- 
pany would  not  reileem  it.  I  am  sorry  I  changed  the  claim ; 
but  I  am  honest  when  I  say  I  would  much  prefer  the  Kim- 
ball currency  to-day  to  a  claim  on  Brown,|Smith  &  Compauy, 
as  this  firm  is  notoriously  insolvent.  I  guess  you  know  Geoi^e 
W.  Smith  and  perhaps  John  T.  Brown.  The  Company  was 
James  Buchanan,  a  worthy  young  man  but  not  worth  a  dime, 
who  IS  now  in  Arkansas.  I  have  some  Kimball  currency  and 
I  am  inclined  to  the  opinion  it  will  come  up  yet.  The  pro- 
ceeds of  your  claim  is  in  the  hands  of  the  Atlanta  National 
Bank,  to  your  credit.  I  think  lean  buy  Brown,  Smith  & 
Company's  [>aper  with  the  Kimball  currency. 

"M.  I.  Atkiua  offisred  to  give  me  back  the  note  for  the  cur- 
rency on  Kimball.  I  am  sure  I  meant  to  carry  out  your  in- 
terest in  this  matter,  and  did  for  you  precisely  what  I  Kss 
doing  for  myself.  As  for  selling  Brown,  Smith  &  Company's 
goods  was  something  I  did  very  little  of,  having  lost  by  both 
Brown  and  Smith." 

On  November  4th  the  plaintifila  answered  "In  reply,  wo 
have  to  state  that  having  sent  you  the  claim  for  collection, 
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and  you  having  reported  to  us  that  you  had  collected  it,  it 
will  not  be  expected  of  us  to  release  you  from  liability.  We 
etill  claim  that  you  remit  us  the  raouey  as  requested  in  our 
last.  Of  coarse  we  prefer  that  you  should  not  be  the  loser 
in  the  matter,  and  if  the  new  firm  will  execute  a  draft  which 
we  will  approve,  we  will  release  you  and  look  to  them." 

On  February  1st,  1872,  plaintiflFs  again  wrote  asking  a  set- 
tlement. 

On  February  5th  the  defendant  replied  as  follows :  "I  am 
sorry  there  is  a  misunderstanding  about  the  collection  of 
Brown,  Smith  &  Company.  I  reported  this  to  you  and  re- 
ported the  manner  in  which  the  collection  was  made.  It 
seemed  to  meet  your  approval,  and  you  so  wrote  me.  I  am 
sure  I  had  no  interest  in  the  Kimball  matter,  but  we  were  all 
taking  his  currency,  and  I  wrote  you  I  had  taken  it  for  your 
claim,  which  seemed  to  meet  your  approval,  and  I  say  now  it 
is  as  good  in  the  shape  of  Kimball  currency  as  it  would  be 
on  Brown,  Smith  &  Company.  If  I  felt  that  I  owed  this  to 
you,  I  would  certainly  pay  you.  I  acted  for  yoti  precisely  as 
I  did  for  myself,  which  seemed  to  meet  your  approval.  If  it 
had  not,  if  you  had  so  expresseil  yourself,  I  could  have  sent 
you  back  your  note  very  easily  at  the  time  I  received  your 
ackno\vle<lgment." 

William  M.  Tumlin  testified  substantially  as  follows :  The 
firm  of  Brown,  Smith  &  Company  was  composed  of  John 
T.  Brown,  George  W.  Smith  and  James  Buchanan ;  con- 
sidered them  insolvent  about  August  and  September,  1871. 
The  firm  of  J.  T.  Brown  &  Company  was  solvent;  it  bought 
out  the  railroad  contract  of  Brown,  Smith  &  Company,  under 
H.  I.  Kimball  &  Company,  and  assumed  part  of  their  debts, 
amongst  which  was  the  claim  of  plaintiffs.  The  money  in 
which  said  draft  was  paid  (Kiml)all  currency)  was  current  and 
at  par  in  this  community  about  August  and  September,  1871. 
No  payment  would  have  been  made  unless  such  currency  had 
been  taken.  Kimball  failed  in  September  or  October;  thinks 
in  the  latter'month.     After  that  sucl^  currency  was  worthless. 

The  defendant  corroborated  Tumlin  as  to  the  currency  of 
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the  Kimball  money  at  the  time  tlie  draft  was  |>aid.  He  also 
testified  to  other  fads  covered  by  the  above  corresi>oiideiice. 

S.  A,  McNeal  corroborated  the  preceding  witiie^sos  as  ti) 
the  currency  of  the  Kimball  money  and  as  to  tlie  iiisolveiiey 
of  Brown,  Smith  &  Company. 

The  jury  foUnd  for  tlie  defendant.  The  pkintifid  moved 
for  a  new  trial  upon  tlie  following  grounds,  to-wit: 

Ist.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

2d,  Because  the  court  erred  in  charging  the  juryasfollowi: 
"In  the  ordinary  course  of  b<iRii)e»<s  between  merchanOaml 
their  correspondents,  it  is  understood  to  be  the  duty  of  the 
one  party  receiving  a  letter  from  the  otlicr,  to  answer  the  samP 
within  a  reasonable  time,  and  if  lie  does  not,  it  is  presumel 
that  he  admits  the  propriety  of  tJie  nets  of  his  correspondent, 
and  confirms  and  adopts  them.  If  the  principal,  having  re- 
ceived information  by  letter  from  his  agent  giving  him  the 
facts  as  to  his  acts,  does  not,  within  a  reasonable  time,  ex- 
press his  dissent  to  the  agent,  he  is  deemed  Jo  approve  liis 
acts,  and  his  silence  amounts  to  a  raCilication,  es|)ecinlly  if 
such  silence  is  calculated  to  mislead  tlie  agent.  Rutllicatiua 
arises  by  implication  as  well  as  by  the  acts  of  the  parly.  It 
is  not  absolutely  necessary  that  there  should  be  any  positive 
or  direct  confirmation;  and  for  this  purpose  the  acts  and  con- 
duct of  the  principal  are  construed  liberally  in  favor  of  the 
agent.  Slight  circtimstanecs  and  small  matters  will  souictiines 
raise  tltc  presumption  of  ratification." 

The  motion  was  overruled,  and  plainti^  excepted. 

Jame»  T.  Flevvei,les_:  H.  &  I.  L.  Fieldbb,  for  plain- 
tiff in  error. 

A.  Hood,  for  defendant. 
McCJay,  Judge. 

If  an  agent,  acting  in  good  fiiitli,  disobey  the  instrnetions 
of  his  principal,  and  promptly  imforms  the  principal  of  what 


ATLANTA,  JULY  TERM,  J874.  149 


Shivers  vs.  The  State  of  Georgia. 


he  has  done,  it  is  the  duty  of  the  principal,  at  the  eariiest  op- 
portunity, to  repudiate  the  act  if  he  disapprove.  Silence  in 
such  a  case  is  a  ratification :  See  the  case  of  McLendon  va,  Wil- 
son &  C<illaway^  52  Georgia,  41,  from  Troup  county.  Taking 
tills  corresiK)ndence  altogether,  we  think  the  jury  had  a  right 
to  find  that  the  plaintiffs  were  satisfied  with  tlie  act  of  Gunn 
iu  taking  the  money  in  the  Kimball  funds,  and  that  his  dis- 
satisfaction is  an  after-thought  in  consequence  of  the  failure 
of  Kimball.  Tlie  evidence  is  convincing  that  if  they  had 
promptly  notified  Gunn  of  their  dissatisfaction,  he  could  have 
saved  himself.  Botli  the  parties  here  were  commercial  men, 
aud  file  rule  is  a  fair  and  reasonable  one  that  it  is  the  duty  of 
the  principal  promptly  to  answer  the  letters  of  his  agent,  and 
if  lie  do  not  do  so  he  is  presumed  to  acquiesce  in  what  the 
agent  informs  him  he  has  done  or  proposes  to  do. 
Judgment  affirmed. 


Sidney  C.  Shivers,  plaintiff  in  error,  v9.  The  State  of 

Georgia,  defendant  in  error. 

1/  Upon  the  trial  of  a  tax  ceHector  for  embezzlement,  transcripts  from 
the  books  of  the  comptroller  general  and  treasurer  of  the  state,  certi* 
lied  under  section  8816  of  the  Code,  are  admissible  in  evidence  to  show 
a  iaiiare  ou  the  part  of  such  defendant  to  pay  over  the  taxes  collected_ 
by  him. 

2.  A  moiion  for  a  continuance  based  on  the  ground  that  the  indictment 
had  been  found  only  two  days  before  the  case  was  called  for  trial,  and 
that  the  derendant*8  counsel  had  been  constantly  engaged  in  the  busi- 
Ji^in  of  the  court  to  the  exclusion  of  any  opportunity  of  preparing  the 
case,  or  even  of  consulting  wiih  his  clieut,  was  properly  overruled,  it 
appearing  that  the  defendant  had  been  arrested  under  a  warrant  at  the 
previous  term  of  the  court,  and  was  then  as  fully  informed  of  the 
nature  of  the  accusation,  as  he  was  after  the  indictment  was  found. 

Criminal  law.  Embezzlement.  Evidence.  Continuance. 
Bc'fore  Judge  Pottle.  Hancock  Superior  Court.  April 
Term,  1874. 
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Shivers  was  in<licted  for  the  offense  of  embezzling  SU,' 
000  00,  collected  by  hini  as  tax  collector  for  the  county  of 
Hnnci>ck,  during  the  year  1871.  He  pleaded  uot  guiliy. 
When  the  case  was  called  for  trial,  he  moved  for  a  coiitiim- 
a lice  on  the  ground  that  the  indictment  hail  been  found  only 
two  days  previous  thereto,  and  his  counsel  Jiad  been  constanlly 
engaged  in  the  business  of  the  court  to  the  exclusion  of  any 
opportunity  of  making  pi'eparation  in  llie  case,  or  even  of 
consulting  with  his  client.  The  motion  was  overruled  and 
defendant  c.'ccepte<). 

It  was  shown  by  the  prosecution  that  tlie  defendant  wa? 
the  tax  collector  of  Hancock  county  ;  that  the  state  tas, 
assessed  for  the  year  1871,  on  the  taxable  property  of  saiil 
county,  was  $11,000  00;  that  the  defendant  had  ciillecled 
various  amounts  from  divers  tax-payere  during  that  year; 
that  when  the  solicitor  general,  as  agent  for  the  comptroller 
general  and  treasurer  of  the  state,  demanded  the  $11,00000 
from  him,  he  replied  that  he  had  collcuted  and  used  the  money 
and  did  not  tiien  have  a  dollar,  hut  that  "if  they  would  give 
liioi  a  chance  lie  would  make  it  and  pay  it." 

The  solicitor  general  tendered  in  evidence  the  fullowiug 
pai>ers: 

"Hancock  county,  S.  C  Skivers,  Tttx  Collector : 

"To  general  and  poll  tax,  1871 $12,076  TT 

'■18T3.     Januar;  8lh,  by  general  tax  paid  treasurer 284  05 

"         poll         "       "  "         613  00 

"office  of  the  comptroller  generai. 
"of  the  State  of  Georgia, 
"Atlanta,  Ga.,  January  24,  1874. 
"I,  W.  L.  Gohlsmith,  comptroller  general  of  the  state  of 
Geoi^ia,  do  hereby  certify  that  tbe  above  and  forgoing  ac- 
count of  S.  C.  Shivers,  tax  collector  of  the  county  of  Haucock, 
in  said  state,  for  the  year  1871,  is  a  full,  true  and  complete 
exemplification  taken  from  the  books  on  file  in  this  office,  and 
there  i-equired  to  be  kept  by  law,  in  which  the  accounts  with 
said  state,  of  all  tiic  tax  collectors  thereof,  are  kept  and  record- 
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edaoconling  to  law;  that  said  account  is  truly  and  correctly 
taken  and  copied  from  said  books;  that  the  same  is  a  full, 
true  and  complete  exemplification  of  all  the  accounts  of  said 
S.  C.  Shivers,  with  said  state,  as  such  tax  collector,  from  the 
year  1871,  up  to  the  present  date,  as  copied  and  taken  from 
said  books;  that  the  balance  of  $11,279  72  due  thereon,  is 
unpaid,  and  that  the  amounts  credited  thereon,  January  8th, 
1873,  were  paid  by  L.  L.  Lamar,  tax  collector  of  said  county. 
"Given  under  my  hand,  official  signature  and  serfl  of  office, 
24th  day  of  January,  1874. 

(Signed)  "  W.  L.  Goldsmith, 

"Comptroller  General." 

Also,  certificate  from  the  treasurer,  in  similar  form  to  tran- 
script from  his  books  covering  all  payments  into  the  treasury 
during  the  month  of  December,  1871,  from  whatever  source, 
among  which  none  appeared  as  having  been  made  by  the  de- 
fendant. 

This  evidence  was  objected  to,  but  was  admitted  by  the 
court,  and  defendant  excepted. 

The  jury  found  the  defendant  guilty.  A  motion  was  made 
for  a  new  trial  upon  each  of  the  above  grounds  of  exception. 
The  motion  was  overruled,  and  defendant  excepted. 

As  to  the  refusal  of  the  continuance,  the  presiding  judge 
certified  as  follows : 

"When  this  case  was  called  it  was  postponed  for  a  day  to 
give  defendant's  counsel  time.  The  defendant  was  arrested 
the  term  before  and  brought  before  me  under  a  warrant. 
When  asked  by  the  court  if  he  wanted  counsel,  he  said  *no.' 
If  he  wanted  a  trial,  he  said  'no.'  He  was  fully  informed 
then  of  the  nature  of  the  accusation,  as  much  so  as  he  was 
after  the  bill  was  found." 

George  F.  Pierce;  M.  W.  Lewis;  F.  L.  Little,  for 
plaintiff  in  error. 

Samuel  Lumpkin,  solicitor  general,  for  the  state. 
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Wabneb,  Chief  Justice. 

Tlie  defendant  was  indicted  for  the  offense  of  embezzlenKn 
lid  on  tlie  trial  thereof  was  found  guilty  by  the  jury.    A  mo- 
on was  made  for  a  new  trial,  on  the  several  grounds  all^ 
lerein,  wiricli  was  overnileii  by  the  court,  and  the  defendaut 
Kcepted.     Two  grounds  of  error  only  have  been  insisted  on 
ere:  First,  the  refnsal  of  the  court  to  grant  the  defenduits 
>ntinuan<Aun  the  showing  made  Iherefor;  and  second, iuad- 
litting  in  evidence  the  ceriifietl  copies  of  the  record  boobof 
le  state  treasurer  and  comptroller  general,  the  defendant  in- 
sting  that  he  was  entitled  tobeconfranted  with  the  witnesses 
'StilVing  against  him,  and  that,  in  allowing  the  certified  oopin 
'  the  records  kept  by  those  officers  to  be  read  in  evidence, 
le  defendant  was  deprived  of  a  constitutional  right.    By  the 
w  of  this  slate,  the  certificate  of  any  public  officer  thereof, 
'  any  record,  document,  paper  on  file,  or  other  matter  or 
ling  in  their  respective  offices,  or  appertaining  thereto,  is  ad- 
issible  in  evidence  in  any  court  of  this  state :  Code,  section 
fl6.     The  mistake  of  ihe  plaintiff  in  error  in  this  casecoii- 
its  in  the  assumption  that  the  certificates  of  the  treasurer 
id  comptroller  general  as  to  what  appears  on  the  records  of 
eir  respective  offices  is  the  personal  testimony  of  those  offi- 
rs,  whereas,  they  only  certify  what  appears  on  the  records  of 
eir  office.     They  were  not  personally  examined  as  witnesses 
ainst  the  defendant.     If  they  had  been  offered  as  witoesses 
aiuiit  the  defendant  at  the  trial,  they  would  necessarily  have 
en  required  to  testify  in  open  court;  their  testimony  could 
t  have  been  taken  by  interrogatories.     From  the  esplana- 
ry  note  of  the  presiding  jmige,  and  in  view  of  the  facts 
Qiained  in  the  showing  for  a  continuance,  the  defendant  had 
isonable  time  and  opportunity  to  have  prepare*!  his  defense, 
i  a  genera!  rule,  the  court  before  which  the  case  is  tried  will 

allowed  a  lil>eral  discretion  as  to  the  continuance  of  cases, 
d  this  court  will  not  interfere  with  it,  unless  it  has  been 
inifestly  abused  and  injustice  done. 
Let  the  judgment  of  the  court  below  be  affirmed. 
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J.  Rhodes  Brown,  plaintiff  in  error,  vs.  The  Eagle  and 
Phenix  Manufacturing  Company,  defendant  in  error. 

When  the  yerdict  of  the  jury  is  for  one* fourth  more  than  is  justified  by 
the  pleadings  and  evidence^  and  the  court  below  granted  a  new  trial, 
this  court  will  not  reverse  the  judgment,  nor  will  it  put  the  defendant 
in  error  on  terms  so  as  to  require  him  to  write  off  the  excess  when  the 
evideuce  is  conflicting  as  to  his  right  to  recover  at  all.  The  judge  hav- 
ing granted  a  new  trial,  his  judgment  ought  not  to  be  disturbed. 

New  trial.  Practice  in  the  Supreme  Court.  Before  Judge 
James  Johnson.  Muscogee  Superior  Court.  October  Terra, 
1873. 

J.  Rhodes  Brown  brought  assunapsit  against  the  Eagle  and 
Pheniz  Manufacturing  Company  for  $21,000  00.  He  alleged 
that  on  May  4th,  1866,  plaintiff,  at  the  request  of  defendant, 
planned,  prepared  and  organized  the  erection  of  the  factory  of 
the  defendant,  and  superintended  for  and  during  two  years 
and  one  month  from  the  day  last  aforesaid,  the  mounting,  put- 
ting in  operation  the  machinery,  and  the  manufactures  fabri- 
cated and  sold  by  it,  for  which  services  the  defendant  under- 
took and  promise<l  to  pay  him  the  amount  aforesaid.  The 
declaration  also  contained  quantum  meruit  and  quantum  valebat 
counts.     It  was  filed  May  1st,  1872. 

The  defendant  pleaded  the  statute  of  limitations,  the  gen- 
general  issue,  payment,  and  accord  and  satisfaction. 

The  jury  found  for  the  plaintiff  $4,930  00,  with  interest 
from  June  2d,  1868.  The  defendant  moved  for  a  new  trial, 
because  the  verdict  was  contrary  to  the  law  and  the  evidence. 

The  evidence  was  voluminous  and  conflicting.  It  is  omit- 
ted as  unnecessary  to  an  understanding  of  the  opinion.  The 
calculation  upon  which  the  jury  reached  their  verdict  was  as 
tbllows : 

Estimate  of  salary  for  two  and  a  half  years $15,000  00 

Profits  in  water  lots 2,680  00 

Dividends  in  old  factory 1,600  00 

$19,180  00 
Vol,  liii.  11. 
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Amount  brought  forward  „  tl9,m  00 

Payments.— SubBAri  pi  ion  to  stock $12,500  00 

Cash 1,100  00 

Actouni- 600  00 

SU.200  00 
D'-duct - $14,200  00 

Amount  of  Terdiet $  4,830  00 

In  lliis  cftlcul»tion  tliere  is  a  manifest  error  against  tlie  Aa- 
feixiant  in  tlus,  tiiat  it  is  chained  witii  "[irofits  in  water  lols, 
$2,630  00,"  and  "  dividends  in  old  factory,  $1,500  00,"  wiiich 
tlie  evidence  foiled  to  disclose  ever  wenL  into  its  treasury.  In 
fact,  tlie  amount  of  these  items  was  in  the  hands  of  William 
H.  Young,  one  of  the  dir^tors  of  defendant.  Out  of  it  lie 
paid  to  tiie  defendant  the  sum  of  $3,125  00,  the  amount  of 
plaiutil^'s  first  installment  of  his  subscription  to  stock,  having 
iu  his  hands  ?1,005  00,  which  was  iuipro(>erly  charged  by  the 
verdict  to  the  defendant.  These  two  items  arose  from  other 
bnsiness  transactions  between  Young  and  the  plaintiff,  aud 
never  went  upon  the  books  of  the  defendant. 

The  court  ordered  n  new  trial,  and  plaintiff  excepted. 

R.  J.  Moses;  M.  H.  Blandford,  for  plaintiff  in  error. 

Ingram  &  Ckawfurd;  Peabody  &  Bhannon,  for  de- 
fendant. 

McCay,  Judge. 

The  verdict  in  this  case  is  shockingly  large,  and  as  to  the 
item  for  the  interest  of  the  plaintiff  in  the  old  property,  etc, 
it  is  clearly  wrong.  The  defendants  below  were,  under  the 
evidence,  ^n  no  way  answerable  fur  ihat,  and  there  is  hardly 
any  view  of  the  evidence  ihat  will  justity  the  amount  of  this 
verdict  that  does  not  include  this  item  in  the  finding.  We 
have  been  appealed  to,  to  direct  this  item  to  be  writlenoffand 
to  let  tiie  verdict  stand  in  this  condition.  But  we  decline  to 
ilo  so.  We  agree  with  the  jtulge  that  the  verdict  is  a  hasty 
jue,  evidently  made  np  under  a  leaning  by  the  jury  iu  favor 


ATLANTA,  JULY  TERM,  1874..  155 


BrowD  M.  Spivey. 


of  the  plaintiff  in  the  case,  and  as  the  judge  has  granted  a 
new  trial,  we  think  it  in  accord  with  the  principles  of  justice 
that  there  should  be  a  new  trial.  The  large  demand  made 
by  the  plaintiff  and  the  extravagant  estimate  by  some  of  his 
witnesses  of  the  value  of  his  services,  look  to  us  as  fabulous 
and  oppressive,  and  we  think  the  defendant  in  error  entitled 
at  least  to  the  verdict  of  another  jury. 
Judgment  affirmed. 


William  R.  Brown,  plaintiff  in  error,  vs.  James  A.  Spivey, 

trustee,  defendant  in  error, 

1.  A  bona  fide  creditor,  to  avail  himself  of  the  failure  to  record  a  volun- 
tary settlement  of  the  husband  upon  the  wife  in  the  county  of  the  resi- 
dence  of  the  husband,  within  three  months  after  its  execution,  must 
have  become  such  before  the  actual  record  of  the  same,  on  the  faith 
of  the  property  embraced  in  the  settlement. 

2.  A  voluntary  conveyance  made  by  a  husband,  solvent  at  the  time,  to 
his  wife  and  children,  is  binding  as  against  creditors. 

Husband  and  wife.  Registry.  Marriage  settlement.  Fraud- 
ulent conveyance.  Debtor  and  cre<litor.  Before  Judge  Hill. 
Houston  Sui)erior  Court.   May  Term,  1874. 

For  the  facts  of  this  case,  see  decision. 

PoE,  Hall  &  Lofton,  for  plaintiff  in  error. 

S.  D.  KiLLEX,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which,  the  following 
facts  are  disclosed  in  the  record : 

In  1869,  Henry  Brown,  the  father  and  testator  of  plaintiff, 
sold  to  James  A,  Spivey,  half  of  lot  of  land  number  fifty-five, 
fifteenth  district,  Macon  county,  for  $900  00.  Defendant 
paid  plaintiff,  as  executor  of  Henry  Brown,  all  of  this  amount 


G  aUPRKMli;  COUltT  OF  GEOttGIA. 

Brown  i».  Spiiej. 

^pt  the  sum  of  $258  37,  for  which  sum  he  gave  plaintiff 
t  note,  26th  December,  1867,  due  at  one  day.  On  this 
te,  plaiutifT  instituted  suit  on  the  Slst  of  December,  1869, 
urnnble  to  tlie  next  term  of  Houston  superior  court,  and 
I g men t  was  rendered  in  this  suit  on  the  J 2th  day  of  De- 
iiber,  1870,  and  execution  issued  tliereon  23d  December, 
70 ;  this  execution  was  levied  on  the  land  in  question,  3d 
tober,  1871.  On  the  2d  of  October,  1868,  Spivey,  then  a 
ident  of  Macon  county,  exchanged  with  Dennard,  one 
iLisandsix  Imndred  and  fifly  acres  of  land  in  Macon  couuty 
two  places  in  Houston  county,  tlie  one  levied  on,  and 
itlier  called  Oaktucky ;  the  place  levied  on  containing  bc- 
^n  five  and  six  hundred  acres  of  land  was  rated  in  ihe 
change  at  310,000  00,  and  for  that  consideration,  Dennard, 
Spivey's  direction,  conveyed  the  same  to  Spivey  to  hold  in 
st  fur  his  wife  and  children.  This  deed  bore  date  on  the 
r  and  year  aforesaid,  and  was  attested  by  Samuel  D.  Kiileii, 
1  T.  M.  Killen,  deputy  clerk  of  thesu]>erior  court  of  Hous- 
I  county.  There  was  nothing  else  that  purported  to  bean 
cial  attestation,  and  there  was  no  proof  of  the  executioa 
the  deed  ;  thus  attested  it  was  recorded  by  the  clerk  of  the 
wrior  court  of  Houston  county  on  29th  December,  1869; 
vns  never  recorded  at  all  in  Macon  county,  the  residence 
Spivey  (the  husband,)  at  the  time  of  the  settlement.  It 
i  shown  at  the  time  of  this  transaction,  that  Spivey  was 
lebted  betiveen  $4,000  00  and  $6,000  00;  that  he  retained 
»perty  over  and  above  the  voluntary  settlement  at  the 
mate  he  and  others  placed  upon  it  —  worth  between 
i,000  00  and  $15,000  00— that  most  of  this  proi>erly  had 
:n  disposed  of  by  liim ;  that  he  resided  with  his  wife  aud 
Mren  on  the  place  embraced  in  the  settlement,  and  con- 
lied  it,  and  had  done  so  since  his  removal  to  the  place.  He 
i>  testified  when  on  the  stand,  that  in  making  this  voluu- 
y  settlement  upon  Ills  family,  he  had  no  in'.ention  or  de- 
n  of  delaying,  iiindering  or  defrauding  bis  creditors,  to 
ich  testimony  plaintiffs  objected,  upon  the  ground  that 
s  was  an  iuference  which  thejury,  and  not  the  witness. 
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might  draw  from  the  facts  and  circumstances  given  in  the 
evidence,  which  objection  was  overruled  and  plaintiff  excep- 
ted. 

Plaintiff  also  requested  the  court,  in  writing,  to  charge  the 
following,  which  the  court  refused,  viz.:  "That  if  the  jury 
believed,  from  the  testimony,  that  Spivey  procured  the  deed 
from  Dennard  to  him  as  trustee  for  his  wife  and  children,  and 
paid  him  the  consideration  therefor,  then  this  was  a  voluntary 
settlement  by  Spivey  on  his  wife  and  children,  and  the  dee<l 
should  have  been  recorded  in  the  county  of  Spivey's  residence 
within  three  months  from  the  time  it  was  made,  and  upon 
failure  to  make  such  record  of  the  said  deed  within  the  time 
prescrit)ed  and  as  above  set  forth,  the  same  would  not  he  of 
auy  force  or  effect  against  a  creditor  who,  bona  fide  and  with- 
out notice,  may  have  become  such  before  the  actual  recording 
thereof. 

"That  the  failure  to  reconl  such  deed  within  the  time  pre- 
scribed by  law  was,  in  legal  contemplation,  a  concealment  of 
the  same  and  a  badge  of  fraud,  especially  if  it  appears  from 
the  evidence  that  the  defendant  was  in  possession  of  and  con- 
trolling the  land  levied  upon.  That  any  violation  of  the 
policy  which  the  law  prescribes,  and  which  might  work  in- 
jury to  the  rights  of  a  third  person,  was  legal,  though  not 
actual,  fraud. 

**That  if  defendant  had  applied  to  the  courts  to  set  apart  a 
horoestead  and  exemption  for  his  family,  and  this  land  had 
been  so  set  apart,  it  would  not  have  prevailed  against  this 
debt,  if  they  believed  that  the  debt  was  in  existence  prior  to 
the  passage  of  the  law  authorizing  the  laying  out  and  setting 
apart  of  a  homestead ;  and  what  the  defendant  could  not  do 
with,  he  could  not  do  without,  the  sanction  of  the  courts. 

"That  if  the  jury  should  believe  that  the  execution  levied, 
was  for  the  purchase  money  of  a  piece  of  land  which  Spivey 
exchanged  for  the  land  settled  on  his  family,  and  that  Spivey 
bought  the  land  exchanged  from  Brown's  father  and  testator, 
then  the  land  settled  should  be  held  subject  to  the  extent  to 
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kvliicli  that  [>urcliased  from  Brown's  testator  entered  into  tlie 
jxcbange. 

"Tliat  wliile  tlie  mere  fact  that  a  man  was  indebted  at  the 
:ime  of  making  a  gifl  would  not  render  tlite  gift  void,  jet  if 
t  be  founded  merely  npon  a  good  consideration,  such  as  blood 
)r  uSwtion,  it  may  be  set  aside,  if  it  appears  tikat  the  [tarty 
nuking  it  was  in  enibtirrasee<l  circuinstanees  when  it  was 
nade,  for  a  man  must  ije  just  before  Ite  is  generous,  and  is 
tonnd,  both  legally  and  morally,  to  {>ay  his  debts  before  giv- 
rig  away  liis  property." 

The  court  then  charged,  "  that  if  Spivey  was  not  insolvent 
It  the  time  of  making  the  conveyance — tliat  is,  if  he  was  not 
niable  to  pay  his  debts,  then  he  had  not  only  a  right  to  make 
lueh  gift,  but  U  was  his  duty  to  make  provision  /or  his  family, 
md  the  transaction  wouW  be  good  and  valid  against  this 
:1aim.  That  the  fact  that  the  land  purchased  of  Brown's 
Uther  and  testator  was  a  part  of  the  consideration  for  the  ex- 
thange  of  the  land  settle<l,  did  not  strengthen  the  plaintiff's 
>quity." 

To  which  charge  as  given,  and  refusal  to  charge  m  re- 
[uested,  the  plaintifT  excepte<1. 

The  court  also  charged  the  jury,  at  the  request  of  plaintilT, 
'that  although  the  defendant  in  execution  may  have  disa- 
'owe<l  any  fraudulent  intent  in  the  prpcurement  of  the  deed, 
'et  this  is  a  conclusion  to  which  the  jury  shouhi  not  assent, 
f  all  the  facts  and  cireumstanoes  given  in  evidence  go  to  show 
he  contrary."     The  jury  found  the  projierty  not  eultject. 

1.  The  note  on  which  the  judment  was  obtained  was  given 
■y  the  defendant,  on  the  2(>th  of  December,  1867,  and  due 
me  day  after  date.  The  deed  executed  by  Dennard,  convej- 
ng  the  land  levied  on  to  the  defendant  in  trust  for  bis  wife 
nd  children,  was  executed  on  the  2<1  October,  1868,  but  was 
lot  recorded  in  the  county  of  Macon,  where  the  defendant 
estded  at  the  time  the  settlement  upon  his  wife  and  childien 
ras  made.  It  is  insisle<l  fur  the  plaintiff  here,  that  be  is  such 
,  creditor  as  is  contemplat«d  by  the  1778th  section  of  the 
!?ode,  and  tliat  the  settlement  made  by  the  defeudant  on  the 
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2J  of  October,  1868,  upon  liis  wife  and  children,  has  no  force 
or  efl^t  as  against  him  as  such  a  creditor.  That  section  of 
the  Code,  (which  substantially  embodies  the  provisions  of  the 
act  of  1847,  as  interpreted  by  this  court,)  declares  that  **every 
marriage  contract,  and  every  voluntary  settlement  made  by 
the  husband  on  the  wife,  whether  in  execution  of  marriage 
articles,  or  not,  must  be  recorded  in  the  office  of  the  clerk  of 
the  su|>erior  court  of  the  county  of  the  residence  of  the  hus- 
band, within  three  months  after  the  execution  thereof.  On 
failure  to  comply  with  this  provision,  such  contract  or  settle- 
ment, shall  not  be  of  any  force  or  effect  against  a  purcliaser,  or 
creditor,  or  surety,  who  bona  fide,  and  without  notice,  may 
become  such  before  the  actual  recording  of  the  same.  Who 
is  a  bona  fide  creditor  within  the  true  intent  and  meaning  of 
the  statute?  A  bona  fide  creditor  is  one  who  gives  credit  to 
the  husband  on  the  faith  of  the  property  contained  in  the  mar- 
riage settlement :  Cloud  <t?  SchacMeford  V8.  JDupree,  28  Geor- 
gia Reports,  173  /  Cunningham  et  al.  V8  Schley  et  qL,  41  Geor- 
gia Reports,  435.  The  creditor  of  the  husband  must  become 
such  on  the  faith  of  the  property  contained  in  the  settlement 
before  the  actual  recording  of  the  same.  The  contract  in  this 
case  was  made  by  the  creditor  with  the  defendant,  several 
months  before  the  execution  of  the  settlement.  But  it  is  said, 
although  this  may  have  been  so,  still,  the  creditor  indulged 
the  defendant,  extended  his  credit  on  the  note  upon  the  faith 
of  the  property  embraced  in  the  settlement.  There  is  no 
more  evMence  in  the  record  that  the  defendant's  credit  was 
extended  on  the  faith  of  that  proi}erty,  than  there  is  that  the 
debt  was  originally  contracted  on  the  faith  of  that  particular 
property.  For  aught  that  appears  in  the  record,  the  credit 
was  given  to  Ithe  defendant  upon  the  faith  of  his  other  prop- 
erty, as  that  it  was  given  on  the  faith  of  the  property  con- 
tained in  the  deed  of  settlement.  In  our  judgment,  the  plain- 
tiff in  this  case,  was  not  such  a  bone  fide  creditor  of  the  de- 
fendant as  is  contemplated  by  the  section  of  the  Code  before 
cited. 

2.  The  next  question  to  be  considered  is,  whether  the  vol- 
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untary  conveyance  was  void  as  against  creditors,  under  the 
1952d  section  of  the  Code,  which  declares  that  every  volun- 
tary deed  or  conveyance,  not  for  a  valuable  consideration, 
made  by  a  debtor  insolvent  at  the  time  of  such  conveyance, 
shall  be  fraudulent  in  law  against  creditors,  and  as  to  them 
null  and  void.  The  weight  of  the  evidence  in  the  record  is, 
we  think,  in  favor  of  the  solvency  of  the  defendant  at  the 
time  of  the  execution  of  the  voluntary  deed  of  settlement 
npon  his  wife  and  children — at  any  rate,  that  was  a  question 
for  the  jury  under  the  charge  of  the  court,  and  there  was  no 
motion  for  a  new  trial  on  the  ground  that  the  verdict  was  con- 
trary to  the  evidence.  The  court,  in  its  charge  to  the  jury, 
stated  the  law  applicable  to  this  branch  of  the  case,  substan- 
tially correctly,  though  it  would  have  been  a  better  legal  charge 
if  the  court  had  omitted  to  liave  said  anything  about  the 
moral  duty  of  the  defendant  to  make  provision  for  his  fiiroilj. 
In  view  of  the  fiicts  disclosed  in  the  record  of  this  case  we 
find  no  material  error  in  the  refusal  of  the  court  to  charge  as 
requested,  or  in  the  charge  as  given  to  the  jury. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Daniel  Adams,  plaintiff  in  error,  v8.  Thomas  J.  Carter, 

defendant  in  error. 

Where  a  father  and  son,  both  living  on  the  place, /arm  together  under  vi 
■agreement  that  the  father  is  to  furnish  the  land  and  the  stock  and  pro- 
visions for  the  stock,  and  the  son  to  furnish  the  hands  and  to  superia- 
tend  the  work,  and  the  crop  to  be  equally  divided  between  them,  and 
nothing  more  appears,  they  are,  as  to  third  persons,  partners  in  the 
enterprise. 

Partnership.  Before  Judge  Hill.  Houston  Superior  Court 
May  Term,  1874. 

Carter  brought  complaint  against.  R.  R.  &  Daniel  Adams 
for  $199  38,  brides  interest.     The  defendant,  baniel  Adams, 
leaded  the  general  issue  and  no  partnership. 
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Upon  the  question  of  partnership  the  evidence  presented 
the  following  case:  R.  R.  Adams  was  the  son  of  Daniel  Adams. 
They  both  lived  on  tliefarm  of  Daniel,  and  cultivated  it  un- 
der an  agreement  that  the  latter  should  furnish  the  land,  stock 
and  the  provisions  for  the  stock,  whilst  R.  R.  Adams  furnished 
aod  paid  the  labor  and  superintended  the  same,  the  crop  to  be 
equally  divided. 

The  court  charged  the  jury  that  there  being  no  question  as  to 
the  correctness  of  the  accouut  as  against  R.  R.  Adams,  that  if 
the  jury  believed  the  facts  to  be  as  above  stated,  a  partnership 
existe<l  between  the  defendants,  and  they  should  find  for  the 
plaintiff.     A  verdict  was  rendered  accordingly. 

A  motion  was  made  for  a  new  trial  in  behalf  of  Daniel 
Adams,  on  account  of  error  in  the  charge  aforesaid.  The  mo- 
tion was  overrule<i,  and  said  defendant  excepted. 

H.  M.  H0LTZCI.AW;  S.  D.  KiLLEN,  for  plaintiff  in  errpr. 

Duncan  &  Miller,  for  defendant. 

McCay,  Judge.  , 

The  evidence  shows  that  these  parties  farmed  together^  and 
that  tliey  were  jointly  interested  in  the  profits  and  loases  of 
the  crop.  This  comes  within  the  very  letter  of  the  definition 
of  a  partnership,  as  contained  in  the  Code,  section  1890.  There 
is  nothing  in  the  evidence  contained  in  the  record  to  qualify 
this  relation,  nothing  going  to  show  that  one  was  the  servant 
of  the  other,  or  that  one  was  the  landlord  and  the  other  a 
cropper.  They  farmed  together;  both  seemed  to  have  had 
equal  control  and  a  joint  ownership.  Under  the  peculiar  cir- 
cumstances of  the  country  growing  out  of  the  relation  ofthe  late 
slaves  to  their  employers,  we  have  construed  these  contracts 
not  to  be  partnerships,  when  there  was  anything  indicating  such 
was  not  tJie  intent.  But  there  is  nothing  here  at  all  qualify- 
ing the  ordinary  meaning  of  the  contract,  and  we  think  the 
judge  was  right. 

Judgment  affirmed. 
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Augustus  Wannack,  plaintiff  in  error,  vs.  The  Mayor 
AND  Council  op  the  City  oe  Macon,  defendant  in 
error. 

1.  The  place  of  the  ezecation  of  the  commission  attached  to  interroga- 
tories must  appear,  otherwise  such  evidence  should  be  excluded. 

2.  Where  the  facts  stated  in  the  affidavit  of  a  witness  in  support  of  amo- 
tion for  a  new  trial  in  behalf  of  the  defendant,  on  the  ground  of  newlj 
discovered  evidence,  are  controverted  by  the  plaintiff,  who  submitted 
divers  affidavits  to  the  court,  which  he  claimed  showed  the  statement 
of  such  witness  to  be  entirely  unworthy  of  credit,  but  which  did  not 
attack  such  witness  npon  the  ground  of  general  bad  character,  this 
court  will  not  control  the  discretion  of  the  court  below  in  ordering  a 
new  trial. 

S.  It  was  error  in  the  court  to  remark,  in  its  charge  to  the  jary,  that  cer- 
tain evidence  which  had  been  introduced  upon  the  trial  was  of  bat  lit- 
tle value,  and  to  give  its  reasons  therefor. 

4.  It  is  improper  for  the  court,  in  the  presence  of  the  jury,  to  ask  coan- 
sel  if  they  will  consent  for  the  jury  to  disperse  after  having  agreed 
lipou  their  verdict,  but  before  having  returned  it  into  couri. 

Interrogatories.  New  trial.  Charge  of  court.  Evidence. 
Jury.  Practice  in  the  Superior  Court.  Before  Judge  Hill. 
Bibb  Superior  Court     October  Adjourned  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

Lanier  &  Anderson,  for  plaintiff  in  error. 

R.  W.  &  S.  H.  Jemison;  Hill  &  Harris,  for  defendaut. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendaut to  recover  damages  for  the  loss  of  his  stock  of  goods 
and  merchandise  in  the  city  of  Macon,  destroyed  by  fire  ia 
consequence  of  the  negligent  conduct  of  its  officers  aud  agents 
in  allowing  and  permitting  divers  persons  to  congregate  to- 
gether in  the  streets  of  said  city,  and  to  discharge  fire-arms, 
Roman  candles,  and  other  combustible  materials  in  the  streets 
of  said  city,  in  violation  of  its  charter  and  ordinances.  Ou 
the  trial  of  the  case,  the  jury  found  a  verdict  for  the  plaintiff 
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for  the  sum  of  $1,925  19.  The  defendant  raade  a  motion  for 
a  new  trial  on  the  several  grounds  stateil  therein,  which  was 
^rauteil  by  the  court  on  the  third  and  tenth  grounds  contained 
in  the  motion;  whereupon,  the  plaintiff  exceptal. 

1.  The  tenth  ground  of  error  alleged  in  the  motion,  was 
the  overruling  the  defendant's  written  exceptions  to  the  exe- 
cution and  return  of  the  commission  for  the  interrogatories  of 
two  material  witnesses  for  the  plaintiff,  Wannack,  and  Martin. 
The  interrogatories  served  on  the  defendant  recited  that  the 
witnesses  resided  in  the'  city  and  state  of  New  York.     Tlie 
commission   purports,  on  its  face,  to  have  been  executed  in 
Georgia,  Bibb  county,  on  the  28th  of  June,  1873,  and  at  that 
time  there  were  no  such  pei*sons  as  Peter  Meyer  and  John  S. 
lijiy,  who  pretended  to  liave  exe^nited  the  commission,  to  be 
found  in    Bibb  county,  Georgia,  and  the  person  who  pre- 
tends to  have  received  the  same  from  liay,  one  of  the  pre- 
tended commissioners,  and  signing  his  name  F.  L.  James,  P. 
M.,  fails  to  state  of  what  office  he  was  postmaster,  and  furtiier, 
there  was   no   such    postmaster  in   Bibb   county,   Georgia, 
on  tlie  28th  of  June,  1873.     It  was  conceded  on  the  argu- 
ment here  that  the  interrogatories  were,  in  fact,  executed  in 
the  city  of  New  York,  and  that  "Georgia,  Bibb  county,"  was 
inserted  as  the  place  of  execution  by  mistake;  but  it  was  in- 
sisted that,  inasmuch  as  it  was  merely  a  mistake  in  inserting 
"Georgia,  Bibb  county,"  as  the  place  of  execution,  the  de- 
fendant was  not  hurt  by  that  mistake,  esi>ecially  as  no  com- 
missioners were  named.     The  reply  is,  that  the  statute  law  of 
the  state  requires  that  the  place  of  the  execution  of  the  inter- 
rogatories by  the. commissioners  should  api)ear:  Code,  section 
3H88.     When  the  statute  declares  that  the  place  of  the  execu- 
tion of  interrogatories  should  appear,  we  understand  it  to 
mean  the  place  where  the  same  were,  in  fact,  actually  executed. 
With  the  policy  of  this  requirement  of  the  statute  the  courts 
have  nothing  to  do,  but  it  is  their  duty  to  obey  it.     If  neces- 
sary, several  good  reasons  could  be  given  in  snp[)ort  of  its 
requirement.     The  question  for  the  courts  to  decide  is,  what 
does  the  statute  require  in  regard  to  the  place  of  the  execu- 
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tion  of  iDterrogatories,  not  whether  a  mistake  as  to  t)ie  place 
of  the  execution  thereof  will  hurt  the  objecting  party.  Such 
a  coiistniction  of  the  statute  woiilil  make  it  ti  very  flexibk  lak 
prescribed  by  the  supreme  power  in  the  state  for  the  exeraition 
of  iaterrt^tories  by  commission,  but  would  be  most  incon- 
venient and  uncertain  iu  its  practical  ad  mi  nisi  ration.  The 
court  did  not  err  in  sustaining  the  motion  for  a  new  trinl 
upon  this  ground,  as  set  forth  in  the  recon). 

2.  The  third  ground  contained  in  the  motion,  on  which  the 
court  grante<i  the  new  trial,  was  the  discovery  of  new  and 
material  tacts  by  the  defendant,  since  the  rendition  of  th« 
verdict.  Tliat  the  newly  discovered  evidence  is  material  and 
not  merely  cnmulative,  and  was  not  discovered  by  the  waut 
of  proper  dtlligence  on  the  jwirt  of  the  delendant,  was  not 
seriously  denied,  but  the  plaintiff  insists  that  the  facts  and  ci^ 
cumstances  wliicli  he  proved  by  the  counter-afGdavitK  of  divers 
persons,  and  exhibited  to  the  court,  were  such  as  to  render 
the  statement  of  Willis,  in  his  affidavit,  the  witness  by  whom 
the  defendant  expected  to  prove  the  newly  discovered  facU, 
entirely  unworthy  of  belief,  and  that  the  court  ought  not  us 
have  given  any  credit  to  the  same  in  considering  the  motion 
fi)r  a  new  trial  on  this  ground  of  the  motion.  It  will  be 
noted,  that  the  affidavits  offered  by  the  plaintiff,  did  not  at- 

"tack  the  credibility  of  Willis,  on  the  ground  of  his  general 
bad  character.  Whether  the  facts  detailed  in  the  afBdavits 
offered  by  the  plaintiff,  were  such  as  to  render  i he  statement 
of  Willis,  in  his  affidavit,  unworthy  of  credit,  was  a  (lueslion 
exclusively  for  the  consideration  and  judgment  of  the  court 
on  the  hearing  of  this  motion,  and  as  the  court,  in  the  exer- 
cise of  its  judgment,  tliought  proper  to  give  cre<lit  to  his 
statement,  so  far  as  to  submit  the  same  to  the  consideration  of 
the  jury  on  a  new  trial,  this  court,  will  not  interfere  to  con- 
trol its  judgment  upon  the  facts  presented,  in  that  respect. 

3.  It  was  insiste*!  on  the  argument  for  the  defendant,  that 
the  court  should  have  granted  the  new  trial  on  other  grounds 
contained  in  the  motion  thei'efor,  as  well  as  those  on  which  it 
was  granted,  especially  on  tlie  ground, -that  the  court  erred  in 
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itecliai^  to  the  jury  in  using  the  following  words:    '*Why, 
gnntlemen  of  the  jury,  I  saw  that  Christmas  exhibition  my- 
self, and  was  alarmed,"  and  added,  "but  lam  not  a  witness  in 
this  case,  and  was  not  at  the  firing,  and  I  know  nothing 
about  how  the  fire  occurred  on  Cherry  street,  and  you  must 
be  governed   by  the  evidence  in  regard  tliereto,  and  about 
which,  I  neither  express  or  intimate  my  opinion/'     That  the 
court  also  erred  in  saying  to  the  jury,  "the  proof  that  plain- 
tiff gave  in  for  taxes  in  the  early  part  of  the  year,  property 
of  less  value  than  the  amount  sworn  to  by  the  plaintiff  as  lost 
by  him,  is  of  but  little  value,  for  he  may  have  bought  more 
goods  after  he  made  his  return,  and  so  of  his  insurance  policy, 
he  may  have  insured  for  less  than  the  whole  of  his  property. 
Men  are  not  bound  to  insure  for  anything,  indeed,  insurance 
com))anies  usually  require  insurers  to  take  part  of  their  own 
risk."     The  remarks  of  the  court  to  the  jury,  and  expression 
of  opinion  that  any  part  of  the  evidence,  was  of  but  little 
value,  and  its  reasons  therefor,  was  erroneous  and  improper. 
Whether  we  should  have  granted    the  new  trial  on   these 
grounds  alone,  in  this  case,  it  is  not  necessary  for  us  now  to 
«lecide,  but  we  advert  to  them  for  the  purpose  of  expressing 
our  strong  and  eniphatic  condemnation  of  the  action  of  the 
court,  as  disclosed  in  the  record  before  us,  as  this  court  has 
heretofore  done  on  former  occasions  of  similar  conduct  on  the 
part  of  the  courts  below  on  the  trial  of  cases.     The  court  on 
the  trial  of  a  cause  before  it,  is  presumed  to  be,  and  should 
l)e,  an  impartial  arbiter  as  to  the  legal  rights  of  the  parties, 
and  if  competent  evidence  is  submitted  to  the  jury,  it  is  their 
exclusive  province  to  consider  that  evidence,  without  any  ex- 
pression of  opinion  by  the  court  as  to  whether  it  is  of  much 
or  of  but  little  value. 

4.  The  following  request  made  by  the  court  of  the  counsel, 
in  the  presence  and  hearing  of  the  jury,  as  a  matter  of  prac- 
tice, was  improjier :  "Will  you  consent  for  this  jury,  after 
having  made  up  their  verdict,  to  disperse  and  to  return  into 
court  to-morrow  morning  a  sealed  verdict,  sooner  than  they 
shall  stay  together  all  night?"     This  demand  of  counsel  for 
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their  consent  should  not  have  been  made  until  after  llie  jnry 
had  retired,  and  if  the  conecnt  had  been  obtained,  tlivn  to 
have  so  instructed  the  juiy,  or  if  made  before  the  jury  retired, 
it  slioidd  have  been  done  privately,  so  that  theeonnsel  woulJ 
have  been  free  to  consent,  or  ditisent,  without  prejudice  to 
their  case  then  in  the  hands  of  the  jury. 

Another  ground  was  urged  by  the  defendant  why  ttaev 
trial  sliould  have  been  granted  was,  that  the  defendant  was  not 
liable  at  all  to  the  plaintiff  for  the  damages  sued  for.  As  we 
afdrni  the  judgment  of  the  court  below  in  granting  the  ue\i 
trial  on  the|grouiids  specified  therein,  we  express  noopinioD  ns 
to.  the  liability  of  the  defendant  under  the  aiieeiai  facia  iil 
this  case. 

Let  the  judgment  of  the  court  below  granting  the  new  trial 
be  affirmed. 


Edwin  P.  Wilmams,  plaiutifTin  error,  vs.  Charles  J.  Jes- 
KINS,  governor,  defendant  in  error. 

An  entry  bj  the  soticilor  general  upon  the  original  tex.  fa.  upon  a  fo^ 
Teited  recognizance,  tbat  he  had  "received  $B  00  lu  hia  cost,  the  de- 
fendant having  appeared  in  court,"  ia  no  discharge  of  ihe  twnd,  nor 
any  BUBpeiisiun  of  the  proceedings  to  take  final  judgment  od  tbe  lanie. 

Criminal  law.  Bail.  Bond.  Before  Judge  Knight.  Towns 
Sni)erior  Court.     November  Term,  1873. 

George  W.  Caradine  entered  into  two  recognizances  with 
Edwin  P.  Williams  as  security,  for  his  appearance  at  the  su- 
perior court  of  Towns  county  to  answer  to  two  indictments, 
each  for  the  offense  of  assault  and  battery.  He  failed  to  ai>- 
pear,  and  the  bonds  were  forfeited.  Executions  issued  and 
were  levied  upon  the  property  of  the  security.  He  moved  to 
vacate  the  judgments  upon  the  ground  tbat  a  compromise  was 
pending  between  him  and  the  solicitor  general  at  the  time  the 
rules  absolute  were  entered,     in  support  of  this  motion,  coun- 
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sel  for  Williams  relierl  upon  the  following  entry,  which  ap- 
peared npon  each  scire  facias  : 

"Received  my  cost,  $5  00,  on  this  scire  faciaSj  the  defend- 
ant having  appeared  in  court.     October  term,  1868. 

(Signed)  "S.  C.  Johnson,  solicitor  general." 

The  motion  was  overruled,  and  Williams  excepted. 

WiER  Boyd,  for  plaintiff  in  error. 

C.  D.  Phiixips,  solicitor  general,  for  the  defendant. 

McCay,  Judge. 

.    .  / 

We  see  no  good  reason  why  this  judgment  should  not  be 

affirmed.  The  entry  of  the  solicitor  general  that  the  costs 
were  paid,  "  the  defendant  having  appeared  in  court,"  is  no 
discharge  of  the  bond  or  satisfaction  of  the  estreatment.  The 
condition  is  not  only  that  he  shall  appear  but  that  he  shall 
not  dejmrt  without  leave  of  the  court.  There  can  \ye  no  dis- 
charge of  the  forfeited  recognizance,  but  by  the  surrender  of 
the  defendant  into  the  custody  of  the  court  or  its  officers.  The 
highest  evidence  of  this  is  an  entry  on  the  minutes.  There 
is  no  evidence  here  at  all  of  a  surrender  mto  custody.  Being 
in  court  is  one  thing,  being  in  custody  another.  Nor  is  the 
solicitor  general  the  judge  of  such  surrender.  His  entry  can- 
not charge  the  sheriff,  even  did  his  entry  go  so  far  as  to  de- 
clare him  in  custodv,  and  this  it  does  not  do.  We  doubt  not 
that  there  was  no  surrender.  There  was  probably  a  talk  of  a 
settlement,  but  it  was  not  effected.  To  permit  so  loose  a  dis- 
charge of  bonds  as  this  would  be  bad  public  policy,  and  we 
cannot  say  it  was  error  in  the  judge  to  refuse  to  sanction  it. 
The  authority  of  the  attorney  to  acknowledge  service  was  ad- 
mitted on  the  argument,  and  any  point  upon  it  was  waived. 
Judgment  affirmed. 
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CuiiTis  &  Tumlin,  plaiutiffa  in  error,  vs.  Munpord  &  Gii^ 
BEATH,  derenilanls  in  error. 

1.  Dtfendanta  enterrd  into  a  written  contract  with  plaintiffn  b;  which 
thej  agreed  to  pay  Tnr  iix  tons  or  iron  ors  per  duj,  at  $R  00  pet  ton, 
Tor  a  period  of  twetie  monthB.  Before  ibe  eipirntion  vf  ihe  twel't 
moMlhs,  one  of  tbe  defendants  procured  theappointmeiil  of  a  receiver 
to  lake  charge  of  the  busioesa  of  hit  firm,  "iind  to  manage  it  rau 
to  make  the  most  be  can  out  of  the  aame."  During  tbe  period  Ibal 
the  receiver  waa  in  charge  of  the  property,  plainlifFii  continued  fui^ 
nisbing  ore.  There  was  evidence  to  show  that  the  business  wm  mm- 
aged  in  tbe  inleresi  and  for  the  benefit  of  the  defendutit  who  secund 
tbe  appoiiilment  of  the  receiver : 

Iltld.  that  in  a  suit  agaiist  the  firtn  for  tbe  price  of  such  ore,  the  defend- 
ant was  liable. 

2.  Wli£re  evidence  was  not  objected  to  upon  the  trial,  itsadmissiou  ii  do 
ground  of  error. 

8.  Tbe  verdict  is  supported  by  the  testimonj. 

Receivers.  Contracls.  New  trial.  Practice  in  Ihe  Su- 
preme Court.  Before  Judge  McCutchen.  Bartow  Superior 
Court.     Mareh  Term,  1873. 

For  the  facts  of  this  case,  see  the  decision. 

WoFPORD  &  Milker;  George  N.  Lesteb,  for  platudf& 
in  error. 

J.  A.  W.  Johnson,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaiatids  against  the  de- 
fendants on  an  open  account  for  the  Buin  of  $873  85,  with  a 
bill  of  parliculars  annexed.  On  tlie  trial  of  the  ease,  the  jury 
found  a  verdict  in  favor  of  the  plaintiff  for  $466  28.  A  mo- 
tion was  made  for  a  new  trisil  on  the  following  grounds :  1st, 
"Because  the  verdict  is  strongly  and  decidedly  against  the 
weight  of  the  evidence."  2d.  "Because  the  court  erred  ia 
permitting  L.  S.  Mutiford  to  testify  that  he  made  his  entries 
in  his  book  from  slips  of  pn]>er  furnished  the  drivers  who 
hauled  the  iron  ore."     3d.  "Because  the  items  sued  ou  in 
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plaintifiy'  account  were  created,  if  at  all,  by  Cox,  as  receiver, 
and  afler  the  whole  business  of  Curlin  &  Tumlin  had  been 
taken  charge  of  by  the  court  under  a  bill  in  equity,  and  that 
defendant,  Tumlin,  is  not  liable  for  said  account  so  made  after 
the  business  was  in  the  hands  of  the  court." 

1.  It  appears  from  the  evidence  in  the  record  that  James 
Curtin  and  Tumlin  were  partners  in  running  an  iron  furnace 
in  Bartow  county,  under  the  firm  name  of  Curtin  &  Tumlin. 
It  also  appears,  from  the  evidence  in  the  record,  that  on  the 
1st  day  of  November,  1870,  Curtin  &  Tumlin  made  a  writ- 
ten contract  with  the  plaintiffs,  by  which  they  agreed  to  fur- 
nish the  defendants  on  an  average  of  six  tons  of  iron  ore  |)er 
day  for  the  term  of  twelve  months  from  the  date  of  the  agree- 
ment, for  which  the  defendants  were  to  pay  the  plaintiff  ^3  00 
per  ton,  montiily,  or  at  the  end  of  each  month.  The  plain- 
tiffs' account  is  for  the  balance  due  them  for  iron  ore  delivered 
in  pursuance  of  that  agreement.  The  record  shows  that  an 
extract  from  the  minutes  of  Bartow  superior  court  was  read 
in  evidence,  from  which  it  appears  that  on  the  3d  day  of  De- 
cember, 1870,  an  order  was  granted  in  an  equity  case,  in  which 
Tamjin  was  complainant,  and  James  Curtin  and  Austin  Cur- 
tin were  defendants,  (the  bill  not  being  in  the  record,)  ap- 
pointing a  receiver  to  take  charge  of  and  manage  the  property 
of  said  partnership,  and  manage  it  so  as  to  make  the  most  he 
can  otit  of  the  same  and  pay  the  debts  due  by  the  partner- 
ship, ])aying  first  those  debts  due  to  others  than  the  parties  to 
this  bill;  that  tiie  receiver  make  no  new  debts  to  bind  the  part- 
nership in  any  way,  and  that  he  keep  an  account  of  his  receipts, 
expenses,  disbursements,  payment  of  debts,  etc.,  and  make  re- 
turn of  his  actings  and  doings  at  the  next  term  of  the  court. 
The  record  shows,  that  another  extract  from  the  minutes  of 
the  court  was  offered  in  evidence,  from  which  it  appears  that 
a  second  order  was  made  in  the  equity  case  between  the  same 
parties  on  the  17th  day  of  December,  1870,  in  which  it  is  re- 
cited that  the  receiver  appointed  by  the  first  order  had  failed 
to  give  bond  and  security  as  required  therein,  and  that  John 
Cox  had  been  suggested  by  the  complainant,  Tumlin,  as  a 
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pra{>6r  persoD  for  receiver.  It  was  ordered  by  the  court  thai 
said  Cox  be  appointed  receiver  of  tlie  partoei^Iiip  efiedaof 
Curlin  &Tumliii,  upon  tlie  aaioe  terms  and  coDditions  asei- 
pressed  in  the  former  order.  The  evidence  in  the  record,tb3t 
the  iron  ore  was  delivered  by  the  plaintiGIs  to  the  furnace  of 
the  defendants,  iiipunuanceor  the  agreement  made  on  the  1st 
of  November,  1870,  ia  quite  clear;  that  agreement,  was  made 
before  &ny  receiver  was  apiralnted,  and  the  questiou  is,  wfaeth» 
the  partners  are  bound  to  pay  for  t(.  There  is  no  evideDce 
in  the  record  of  a  dissolution  of  the  jmrtnershtp  of  CartioA 
Tumlin,  by  the  decree  of  the  court,  or  otherwise,  except  that 
Curtin  has  lefl  the  country.  Cox,  it  appears,  was  appointed 
receiver  at  the  instance  of  Tumlin,  and,  according  to  his  evi- 
dence and  Mtinford's,  tlie  furnace  was  nin  aftertvards,  when 
the  plaintilT's  ore  was  received  and  used,  for  the  benefit  of 
Tumlin.  It  is  true  that  Tumlin  denies  it,  and  he  is  corrob- 
oraled  by  Lyon,  but  the  evidence  in  relation  to  that  point  in 
the  case  ia  conflicting.  If  the  iron  ore  was  delivered  by  the 
plaintiff  under  the  agreement  made  with  Curtin  &  Tumliu, 
before  the  receiver  was  appointed,  and  was  used  (or  the  bene- 
fit of  Tumlin,  after  the  receiver  was  appointed,  then  he  ought 
to  pay  for  it,  and  that  was  the  question  for  the  jury  to  decide 
under  the  evidence  before  them.  Whether  the  receiver,  afier 
liis  appointment,  received  and  used  the  iron  ore  delivered  by 
the  plaintifls  under  the  agreement  of  tlie  1st  of  November, 
1870,  under  the  order  and  direction  of  the  court,  or  wbellier 
he  received  and  used  it  under  the  direction  and  for  the  tienefit 
of  Tnmlin,  was  a  question  of  &ct  under  the  evidence  in  the 
record.  There  is  no  complaint  as  to  the  chai^  of  the  court 
to  the  jury,  and  the  presumption  therefore,  is,  that  the  court 
chained  the  law  applicable  to  the  facts  of  the  case  correctly. 
2.  If  the  evidence  of  Munford  as  to  the  manner  in  which 
the  entries  were  made  on  his  books,  was  objectionable,  which 
is  not  atall  apparent  to  us,  from  his  testimony,  still,  it  Aoea 
not  appear  in  the  record,  or  in  the  motion  for  a  new  tml> 
that  the  admission  of  the  evidence  was  objected  to  at  the 
time  of  the  trial. 
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3.  Assuming  that  the  jury,  under  the  evidence,  believed 
that  the  furnace  was  run  by  Cox  for  the  benefit  of  Tumlin, 
and  that  the  plaintiffs'  ore  was  received  and    used  for  his 
benefit,  then  the  verdict  is  quite  moderate  as  to  the  amount 
found  by  them.     The  real  object  of  the  motion  for  a  new 
trial  was  to  have  the  verdict  of  the  jury  set  aside  on  the  ground 
that  it  was  against  the  evidence.     The  other  grounds  taken 
in  the  motion  are  merely  colorable  to  get  rid  of  the  verdict. 
The  presiding  judge,  in  the  exercise  of  the  sound  discretion 
vested  in  him  by  law,  refused  to  grant  the  new  trial,  and  we 
are  called  on  to  control  the  exercise  of  that  discretion.    Upon 
what  principle  shall  we  control  it?     Shall  we  control  it  be- 
cause he  erred  in  not  holding  that  the  jury  should  have  be- 
lieved the  witnesses  for  the  defendants  instead  of  the  wit- 
nesses for  the  plaintiffs?    What  legal  power  or  authority  have 
courts  to  compel   juries  to  believe  the  witnesses  sworn  on  one 
side  m  preference  to  those  sworn  on  the  other?     If  the  court 
before  which  the  case  was  tried,  which  saw  and  heard  the  exam- 
ination of  the  witnesses,  has  no  such  legal  power  or  authority, 
much  less  has  this  court  any  such  legal  power  or  authority. 
It  was  never  intended,  when  this  court  was  organized,  thut 
it  should  be  a  tribunal  to  determine  questions  of  fact,  or  to 
judge  of  the  credibility  of  witnesses.     One  of  the  prominent 
objections  of  the  people  of  this  state  to  the  establishment  of 
a  supreme  court  for  the  correction  of  errors  was,  that  it  would 
deprive  them  of  the  right  of  having  questions  of  fact  tried 
by  a  jury  of  the  vicinage,  as  they  had  theretofore  been  accus- 
tomed.   The  reply  was,  that  the  supreme  court  was  to  be  es- 
tablished for  the  correction  of  errors  of  law,  and  not  to  decide 
questions  of fact^  and  such  has  been  the  general  ruling  of  this 
court  from  its  first  organization  up  to  the  present  time.     Not- 
withstanding this  general  ruling  of  the  court,  fully  one-third 
of  its  time  is  occupied  in  the  argument  of  cases  upon  the  facts, 
as  if  we  were  a  jury  to  decide  upon  the  facts  and  judge  of  the 
credibility  of  the  testimony  of  witnesses.     If  parties  and  their 
counsel  would  observe  this  general  ruling  of  the  court  in  re- 
lation to  motions  for  new  trials  on  the  ground  that  the  verdict 
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of  the  jury  is  contrary  to  the  evidence  and  the  weight  of  the 
evidence,  instead  of  coming  here  for  the  purpose  of  experiment'- 
ing  upon  this  court  in  the  hope  of  obtaining  a  new  trial,  when 
no  rule  of  law  has  been  violated,  it  would  save  a  great  deal  of 
time  and  unnecessary  trouble.  We  all  know,  from  observa- 
tion and  experience,  that  as  a  general  rule  no  one  is  ever  satis- 
fied when  the  judgment  of  a  court,  or  the  verdict  of  a  jury,  is 
rendered  against  him,  and  this  court  has  no  power  to  compel 
parties  to  be  sadajied^  but  it  has  the  |X)wer  to  compel  parlies 
to  acquiesce  when  a  lawful  verdict  and  judgment  has  been 
rendered  against  them,  and  when  that  has  been  done,  it  is  for 
the  interest  and  welfare  of  the  commonwealth  that  there  should 
be  an  end  of  litigation,  so  far  as  that  particular  case  is  con- 
cerned. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Green  J.  Blake  et  aL,  plaintiffs  in  error,  va.  The  Mayor 
AND  Council  of  the  City  of  Macx)n  et  al,  defendants 
in  error. 

1.  An  act  of  the  legislature  authorizing  a  municipal  corporation  to  sub- 
scribe for  stock  in  railroads  and  to  issue  bonds  to  pay  for  the  aame, 
does  not  authorize  it  to  contribute  to  a  railroad  by  indorsing  its  bonds, 
and  upon  the  complaint  of  a  tax-payer  or  citizen  of  the  corporation, 
a  court  of  equity  will  enjoin  such  indorsement. 

2.  Neither  the  act  of  1871,  amending  the  charter  of  the  city  of  Macon, 
nor  the  act  of  1874,  regulating  the  manner  in  which  municipal  corpo- 
rations shall  issue  bonds,  authorizes  the  issue  of  any  bonds  which  said 
city  or  said  corporations  have  not  a  special  legislative  authority  to  issue, 
independently  of  such  acts. 

8.  The  indorsement  of  the  bonds  of  a  street  railroad  in  a  city  by  the  city 
authorities,  is  not  within  the  ordinary  administrative  powers  of  the 
corporation,  and  requires  a  special  legislative  grant. 

Municipal  corporations.  Railroads.  Bonds.  Indorse- 
ment. Before  Judge  Hill.  Bibb  county.  At  Chambers. 
October  10th,  1874. 


ATLANTA,  JULY  TERM,  1874.  173 

Blake  et  al.  vs.  The  Mayor  and  Council  of  the  City  of  Macon  et  al. 


Green  J.  Blake  and  others,  residents  and  tax -payers  of  tlie 
city  of  Macon,  filed  their  bill  against  the  mayor  and  council 
of  the  city  of  Macon  and  the  Macon  Street  Railroad  Com- 
pany, alleging  that  ander  an  act  of  the  geneml  assembly,  the 
said  street  railroad  company  proceeded  to  construct  its  road 
and  has  been  running  it  for  two  years  or  more;  that  said  com- 
pany is  a  private  corporation  and  in  no  way  connected  with 
the  mayor  and  council  of  the  city  of  Macon;  that  said  city 
derives  no  pecuniary  benefit  from  said  street  railroad,  and  are 
not  stockholders  in  said  company;  that  said  company  is  greatly 
embarrassed,  if  not  insolvent;  that  said  company  proposes  to 
extend  the  lines  of  its  road  to  other  parts  of  the  city,  and  to  en- 
able it  to  do  so,  and  to  meet  its  present  indebtedness,  it  asks 
said  city  to  indorse  i(s  bonds  to  the  amount  of  $20,000  00,  and 
proposes  to  indemnify  said  ciiy  by  mortgaging  to  it  the  entire 
property  belonging  to  said  street  railroad ;  that  said  city  agreed 
to  said  proposition,  and  ordered  an  election  of  its  citizens,  who 
ratified  it  by  a  two-thirds  vote;  that  the  indemnity  offered  will 
fell  greatly  short  of  the  liability  assumed,  and  the  property 
of  the  citizens  would  be  subject  to  taxation  to  meet  the  defi- 
ciency; that  said  indorsement  is  beyond  the  power  of  said 
mayor  and  council  under  the  constitution  and  laws  of  this 
state;  that  no  provision  is  made  in  any  of  the  acts  of  the  gen- 
eral assembly  authorizing  them  to  indorse  said  bonds,  and 
that,  by  the  16th  and  17th  sections  of  an  act  of  the  general 
assembly  of  this  state,  approved  1 1  th  December,  187 1 ,  to  grant 
additional  powers  to  the  mayor  and  council  of  the  city  of  Ma- 
con, they  are  prohibited  from  indorsing  said  bonds,  and  by 
article  3,  section  6,  and  paragraph  4,  of  the  constitution  of 
this  state,  it  is  not  competent  for  the  general  assembly  to  per- 
mit the  said  mayor  and  council  to  indorse  said  bonds  even  with 
the  vote  of  the  citizens.  Pray  that  the  writ  of  injunction  may 
issue. 

The  Macon  Street  Railroad  Company  answered  substan- 
tially as  follows : 

Denies  the  right  of  complainants  to  the  injunction  prayed; 
denies  that  the  defendant  is  wholly  a  private  corporation,  but 
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\iuh\lc  to  the  same  cxtont  as  are  oilier  incorporated  railmsd 
cuni|>anic^« ;  »iys  that  the  imIelttciIiiesN  of  said  defendant  iloes 
not  esoeed  810,500  00  ;  that  its  property  is  worth  $15,000  00] 
that  the  tracks  and  additiDual  tracks  and  all  the  property 
are  to  be  mortgaged  to  the  cily  ;  that  it  will  be  full  iiideioni- 
ty.  Denies  the  charge  tliat  said  road  is  insolvent,  and  that 
the  indorsement  will  be  for  the  beiiofit  of  the  road  only,and 
that  the  same  will  involve  the  city  in  loss  and  inij)ose  bur- 
dens on  the  tax-payers.  Says  that  said  cily,  through  the 
mayor  and  council,  solicite<l  that  the  track  running  from  the 
inlerseclion  of  Third  and  Mulberry  streets  to  t)ie  cenlral 
city  park,  (about  half  a  mile)shotdd  be  constructe<l,  and  said 
city  jraid  $5,000  00  for  that  purpose ;  that  tins  park  is  knoivn 
as  the  fair  grounds  on  which  the  city  lias  8|»ent  8150,000  00 ; 
that  it  is  of  vital  consequence  to  keep  this  street  railroad  in 
suoccssfu!  o|)eration  lo  and  from  said  [)ark,  and  it  enhance 
the  value  of  said  grounds;  that  the  road  brings  the  city 
commons  and  other  pro|>orty  into  easy  access,  and  adds  to  tlie 
public  convenience  of  a  large  portion  of  the  citizens  and  tax- 
payers; that  the  said  mayor  and  council  did,  in  accordnoce 
with  the  provisions  of  the  charter  and  ordinances  of  said  city 
and  the  constitution  and  laws  of  the  state,  agree  to  indorse 
said  bonds  to  the  amount  of  8120,000  00,  and  submitted  it  to 
a  vote  of  the  citizens  and  tax-payers,  as  require<l  by  the  char- 
ter, and  that  action  was  duly  ratlfieil. 

The  innjnnctlon  wiis  refused  and  the  complainants  eicepted. 

PoE,  Hall  &  Lofton,  for  plaintiffs  in  error. 

1st.  It  is  a  matter  of  indifference,  for  the  purposes  of  this 
case,  wliether  Ihe  Macon  Street  Railroad  Company  be  a  pnb- 
Jic  or  private  corporation,  since  the  construction  of  the  jiowers 
of  both  kinds  of  corporations  is  the  same;  but  if  it  be  ma- 
terial, then  it  is  unquestionably ,  under  onr  Code,  a  private 
cor[>oration :  See  Charter,  Acts  1868,  page  107;  Code,  sec- 
tions 167!,  1672,  1673. 

2d.  The  question  in  this  case  is,  whether  the  mayor  and  city 
council  of  Macon  can,  under  their  charter,  become  the  guar- 
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antor,  accomoiodation  imlorser,  or  security,  for  undertakings 
of  another  corporation,  Under  sections  16  and  17  of  amen- 
ded charter  of  1871,  the  mayor  and  council  have  power  to 
issue  bonds  for  specified  purposes,  and  to  "subscribe''  for 
railroad  stock,  upon  the  ratification  of  their  act  by  two-thirds 
of  the  citizens  voting  at  an  election  held  for  the  purpose:  Acts 
1871,  page  121.  Municipal  corporations,  like  private  corpor- 
ations, must  act  within  the  powers  expressly  given,  or  such 
implied  powers  as  are  necessary  to  accomplish  the  object  of 
their  creation :  1  Dillon  on  Municipal  Corporations,  sections 
29,  31,  55  and  notes;  Charles  River  Bridge  vs.  Warren 
Bridge,  11  Peters,  536;  Mayor  and  Council  of  Savannah  vs. 
Hartridge,  8  Ga.,  23 ;  Bethune  vs.  Hughes,  28  Ibid.,  564. 
The  power  to  issue  bonds  or  subscribe  for  stock  does  not  in- 
clude the  power  to  make  accommodation  indorsements,  or  to 
enter  into  engagements  of  guaranty  or  suretyship,  even  for 
another  corporation  invested  with  powers  for  the  accomplish- 
ment of  the  same  or  similar  ohjects:  1  Dillon  Municipal  Cor- 
porations, section  393;  1  Parsons,  N.  &  B.,  166;  Bank  of 
Genesee  vs.  Patchin  Bank,  3  Kern.,  314 ;  Louisiana  State 
Bank  vs.  Orleans  Navigation  Company,  3  Louisiana  R.,  294; 
Clarke  vs.  DesMoines,  19  Iowa  R.,  199  and  204;  Chamber- 
lain vs.  Burlington,  Ibid,,  395;  Smead  vs.  Railroad  Company, 
11  Indiana  R.,  105;  Payne  vs.  Brecau,  3  Hurlston  &  Nor., 
572;  Bateman  vs.  Mid.  Wales  Railway  Company,  Law  R.,  1 
C,  page  510;  1  Dillon  Municipal  Corporations,  section  81. 
In  several  cases  the  supreme  court  of  the  United  States  have 
held  that  the  power  to  borrow  money  implies  the  power  to  is- 
sue securities  for  the  repayment  of  the  loan:  Meyer  vs.  Mus- 
catiue,  1  Wallace,  384;  Rogers  vs.  Burlington,  3  Ibid.,  654. 
These  decisions,  and  others  following  them,  have  been  modi- 
fied and  limited  in  extent  by  a. later  ruling  of  that  court:  City 
of  Nashville  vs.  Ray,  determined  at  October  term,  1873,  and 
rej)orted  in  Law  Times  and  Reports,  June,  1874,  page.348. 
3d.  Upon  the  principles  we  have  been  discussing,  it  is  not 
competent  for  the  general  asseuibly  of  this  state  to  grant  per- 
mission to  a  municipal  corporation  to  extend  such  accommo- 
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dation  as  is  here  asked :  Paragraph  4,  section  6,  article  3,  con- 
stitution. Code,  section  4067,  defines  and  limits  the  power  of 
the  legislature  in  this  respect.  It  may  permit  a  coporate  town 
or  city  to  "take  stock"  or  *^  make  contribution  "  to,  or  "en- 
gage in"  constructing  "railroads  or  works  of  public  improve- 
ment," "after  a  majority  of  the  voters  of  such  town  or  city, 
voting  at  an  election  lield  for  the  purpose,  shall  have  voted  in 
favor  of  the  same,  but  not  otheinoisey  It  is  clear  from  para- 
graph 6,  same  article,  and  Code,  section  5068,  that  the  fraraers 
of  the  constitution  did  not  intend  to  include  the  power  to 
guaranty,  indorse  or  become  security,  in  the  terms  "take 
stock,"  ^'jnake  contribution/'  or  "engage  in."  By  this  sec- 
tion the  state  cannot  become  "  a  atockholda* "  in  any  corpor- 
ate company;  but  its  credit  may  '*  be  granted^'  '^ or  loaned" 
"to  aid^'  such  company,  upon  certain  specified  conditions: 
Thome  vs,  Cramer,  15  Barb.,  118. 

Lanier  &  Anderson  ;  Hill  &  Harris,  for  defendants, 
cited  Dillon  on  Municipal  Corporations,  sections  85,  ei  «eg., 
105,  (a.)  417,  etaeq.,  41,  42,  60;  City  Charter,  section  42. 

McCay,  Judge. 

1.  The  broadest  power  to  the  corporation  bearing  upon  the 
authority  to  make  the  indorsement  sought  to  be  enjoined,  is 
the  amended  charter,  act  of  1871,  page  121.  That  act  au- 
thorizes the  city  to  "subscribe  to  stock  in  railroads,"  if  it 
does  so  at  all,  by  implication  only,  and  perhaps  the  true  con- 
struction of  it  would  be  that  even  if  there  were  to  be  a  special 
grant  to  subscribe  to  such  stock  it  could  only  be  done  by  a  vote 
of  the  people  as  there  prescribed.  But  admitting  that  this  act, 
by  implication,  confers  the  power,  it  by  no  means  follows  that 
under  a  power  to  "subscribe  stock,"  is  included  the  power  to 
indorse  the  bonds  of  the  company.  The  one  power  implies  a 
consideration,  the  city  gets  the  stock;  the  other  is  gratuitous, 
is  in  its  very  nature  uUra  vires,  since  it  is  entering  into  a  con- 
tract of  suretyship:  1  Dillon  on  M.  Cor.,  section  393 ;  3  Ker- 
nan,  (N.  Y.,)  314;  3  Louisiana  R./  294.     Even  partners  can- 
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not  do  this  without  sj)ecial  agreement:  C<xle,  section  1914. 
Such  powers  to  a  municipal  corporation  especially  oujijht  to 
be  construed  strictly,  as  they  involve  the  right  of  taxation 
upon  tlie  people,  since,  if  the  jiower  to  contract  the  obligation 
exists,  the  right  to  tax  to  pay  the  debt  would  seem  to  follow  as 
a  necessary  corollary.  It  is  useless  to  cite  authorities  at  this 
day  to  establish  the  proposition  that  these  bodies  have  no 
powers  except  those  granted,  and  that  the  grants  are  to  be 
strictly  construed. 

w 

2.  Nor  does  the  general  act  of  1874,  help  the  matter.  Our 
construction  of  that  act  is,  that  it  confers  no  power  to  issue 
bonds  at  all;  that  it  only  regulates  the  manner  in  which 
bonds  shall  be  issued^  in  cases  where  the  power  to  issue  has 
been,  or  may  be,  granted  by  the  legislature.  And  this  idea  is, 
we  think,  not  only  plain  from  the  general  language  of  the 
law,  but  it  is  distincely  indicated  by  the  last  section,  which 
excludes  bonds  issued  under  acts  passed  by  the  (then)  present 
legislature  from  the  operation  of  the  act.  It  would  be  a  very 
large  assumption,  we  think,  to  sup{X)se  that  it  was  the  intent 
of  the  legislature  to  authorize  any  municipal  corix>ration  to 
issue  bonds  at  its  pleasure,  provided  two-thirds  of  the  people 
agree  to  it,  and  we  do  not  give  the  act  such  a  construction. 

3.  The  objects  of  a  municipal  corporation,  are,  in  the  main, 
the  preservation  of  order,  and  the  doing  of  such  acts  for  the 
public  good  as  cannot  well  be  done  by  private  enterprise. 
But  here  is  a  private  enterprise,  and  it  is  insisted  that  it  is 
within  the  scope  of  municipal  power,  not  to  build  a  street 
road,  but  to  aid,  by  a  donation  of  the  credit  of  the  city  a  pri- 
vate ooporation,  to  build  it,  and  to  take  the  profits  of  it.  '  We 
do  not  think  this  is  within  the  ordinary  scope  of  municipal 
authority,  nor  can  any  authorities,  as  we  believe,  be  found 
carrying  the  objects  of  a  corporation .  that  far.  We  are  clear 
that  the  proposed  indorsement  is  uUra  vires,  and  that  the  in- 
janction  should  have  been  granted. 

Jadgment  reversed. 
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Selma,  Rome  and  Dalton  Railroad  Compaky,  p]m(\S 
ia  error,  vg.  Geukqe  W.  Keith,  defeDdatit  in  error. 

1.  A  motioQ  for  a  new  trial  was  made  during  the  term  of  the  court  il 
which  the  verdict  waa  rendereJ,  and  alxij  daja  allowed  b;  order  for 
the  filing  of  the  brief  of  the  evidence-  Such  brief  was  agreed  U 
within  the  time  allowed,  but  it  was  not  convenient  for  the  jQdge  to 
hear  the  motion  at  the  appointed  date,  so  he  approved  die  BvideDCi 
and  ordered  the  Baoe  to  be  filed  without  limitation  ai  to  time,  Afitt 
the  expiration  of  the  sixty  days  allowed  hy  the  first  order  had  eipiredi 
a  second  order  wa«  passed,  by  coiiseiit  of  plaintiff's  counsel,  tbat  l)ii 
motion  should  be  heard  at  such  lime  as  would  euil  the  judge: 

Htid,  that  the  discretion  of  the  judge  in  refusing  to  disoi'sa  the  molion 
foe  a  new  trial  because  the  brief  of  evidence  was  not  filed  within  ilt 
sixty  dnyg  originally  appointed,  will  not  be  controlled,  especisllj  u 
plaintiff's  counsel  made  no  objection  on  this  ground  when  ihey  cod' 
seiited  to  the  second  order  above  mentioned. 

2.  Where  the  question  at  issue  was  as  to  the  damage  suilained  by  lit 
pluntier  by  reason  of  the  taking  of  bis  land  for  railroad  puiposM,  en- 
dence  of  Its  value  to  the  defendant  was  inadmissible. 

5.  Upon  the  trial  of  each  an  issue,  evidence  of  the  defendant's  bavin; 
backed  water  upon  the  plaintiff's  land  by  the  erection  of  a  dam,  nu 
inadmiiigihla.     His  remedy  would  bp  by  an  action  of  trespass. 

4.  The  testimony  of  a  witness  to  the  effect  that  he  was  one  of  a  company 
about  to  eogage  in  the  pork  packing  business,  and  had  examined  the 
plaintiff's  shoal  and  water  power  with  the  view  of  purchasing  it  for 
that  purpose,  and  was  willing  to  give  $6,000  00  thereror;  that  he 
thoDght  it  was  worth  that  amount,  but  the  other  members  of  the  con- 
pan;  were  not  willing  to  give  mora  than  $6,600  00,  was  inadmissible. 
It  was  entirely  too  speculative  and  uncertain  a;  to  what  was  the  vala* 
of  the  plaintiff's  property  at  the  time  it  was  taken. 

fi.  The  statement  of  a  witness  that,  by  reference  to  a  book  issued  bya 
company  advertising  the  sale  of  turbine  wheels,  he  came  to  the  cen- 
cluaion,  taking  into  consideration  the  fall  that  could  be  obtained,  that 
a  twenty  horse  power  could  be  procured,  was  inadmissible,  the  book 
not  being  in  csurt,  and  the  witness  testifying  from  his  recollection  of 
the  asseriions  therein  made. 

6.  The  rule  of  damsges  in  Mi  case  is  the  actual  value  of  the  plaintilT'i 
land  taken  by  tbe  defendant  for  the  use  of  its  road,  at  the  time  it  was 
■o  Laken,  which  may  be  proved  by  the  opinion  of  witnesses  who  were 
Acquainted  with  and  had  knowledge  of  its  cash  value  at  that  time.  As 
Id  the  consequential  damage  done  to  the  mill  shoal  by  the  defendant's 
load,  the  plaintiff  may  show  what  was  its  actual  cash  value  at  the  time 
the  roed  was  located  on  his  land,  and  how  much  and  to  what  extent 
that  value  was  diminished  by  such  location. 
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New  trial.  Practice  in  the  Superior  Court.  Kailroads. 
Damages.  Evidence.  Before  Judge  Underwood.  Whit- 
field county.     At  Chambers.     May  18th,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

Printup  &  Fouche;  J.  E.  Shumate,  for  plaintiff  in 
error. 

Johnson  &  McCamy,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  an  appeal  from 
the  assessment  of  damages  for  locating  the  defendant's  road 
on  the  plaintiff's  land  under  the  provisions  of  its  charter.  On 
the  trial  of  the  appeal  the  jury  found  a  verdict  for  the  plain- 
tiff for  $2,580  64.  The  defendant  made  a  motion  for  a  new 
trial  on  the  several  grounds  set  forth  therein,  which  was  over- 
ruled  by  the  court,  and  the  defendant  excepted. 

1.  When  the  motion  for  a  new  trial  came  on  to  l)e  beard, 
the  plaintiff  made  a  motion  to  dismiss  it  on  the  ground  that 
a  brief  of  the  evidence  had  not  been  filed  in  the  clerk's  office 
within  the  sixty  days  allowed  by  the  order  of  the  court  for 
that  purpose.  The  presiding  judge,  before  whom  the  motion 
was  heard  at  chambers,  after  hearing  the  statement  of  counsel 
on  both  sides  in  relation  to  the  matter,  overruled  the  motion 
to  dismiss,  and  the  plaintiff  excepted.  The  brief  of  the  evi- 
dence was  made  out  and  agreed  to,  and  signed  by  counsel  on 
both  sides  within  the  time  allowed  by  the  first  order  of  the 
court.  It  was  not  convenient  for  the  judge  to  hear  the  mo- 
tion within  the  time  allowed,  but  he  approved  the  brief  of  the 
evidence  within  the  time  allowed  by  the  first  order,  and  or- 
dered the  same  to  be  filed  without  limit  as  to  time;  and  the 
brief  of  the  evidence  was  in  fact  filed  on  the  13th  of  January, 
1874,  but  not  within  the  sixty  days  allowed  by  the  first  order. 
The  judge  had  appointed  the  13th  day  of  January  to  hear  the 
motion,  but  from  some  cause  it  was  not  heard  on  that  day,  but 
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roB  finally  heard  on  the  18lh  of  May,  1874.  After  the  time 
llowed  for  filing  the  brief  of  the  evidence  had  expired  bytlie 
rstorder,  another  order  was  made  in  tliecasebv  tlie  consent  of 
lie  plaintifT'a  counsel,  to-\vit;  on  the  18th  day  of  April,  1874, 
hat  the  motion  for  new  trial  shonld  be  heard  before  Judge 
Jhdehwood,  who  presided  on  the  trial  of  the  case,  in  vacatiou, 
t  such  time  as  would  suit  him  lo  hear  it,  witiioiit  any  ohjec- 
ion  or  protest  at  that  time,  that  the  brief  of  the  evidence  had 
ot  been  fiWl  in  time.  When  the  motion  came  on  to  be  heard 
lie  brief  of  the  evidence  had  been  filed,  and  the  judge  having 
assed  a  second  order  for  ils  filing,  afler  his  approval  of  it, 
without  limitation  of  time,  and  it  having  been  Bled  in  pursu- 
nce  of  that  onler  within  a  reasonable  time  thereafter,  and  no 
arm  having  been  done  to  the  plaintiff,  either  by  surpriBe  or 
therwise,  that  we  can  discover,  we  will  not  control  the  discre- 
ion  of  the  presiding  judge  in  refusing  to  dismiss  the  motion, 
lie  more  csj)ecially  aa  the  plaintiff's  counsel  made  no  objeo- 
ion  or  protest  that  the  brief  of  evidence  had  not  been  filed 
1  time,  when  they  consented  to  the  order  of  the  18th  of  April, 
liat  the  motion  should  be  heard  in  vacation  by  Judge  Undeb- 
rood,  when  it  should  suit  him  to  hear  it.  It  was  the  duty 
f  the  plaintiff's  counsel  to  have  protested  then,  or  to  have 
efused  their  assent  to  the  granting  that  order  for  the  reason 
liat  the  brief  of  evidence  had  not  been  filed  in  time,  if  they 
ilended  to  insist  upon  it  at  the  hearing  of  the  motion.  If  a 
arty  fails  to  apeak  when  it  is  his  duty  to  speak,  he  will  not 
e  heard  afterwards.  In  our  judgment,  the  court  erred  in 
verruling  the  motion  for  a  new  trial. 

2.  It  was  error  in  admitting  the  testimony  of  Wells,  as 
pecified  in  the  fourth  ground  of  the  motion,  that  defendant 
ad  erected  a  dam  across  the  creek,  and  was  using  the  water 
i  run  a  pump  to  supply  the  road  with  water  at  that  station, 
'hich  was  worth  to  defendant  $40  00  per  month.  The  issue 
a  trial  was  the  amount  of  damages  the  plaintiff  bad  sus- 
Lined  from  the  defendant  by  the  taking  of  bis  land  for  the 
86  of  its  road,  and  not  what  it  was  worth  to  defendant,  or 
ow  profitably  it  used  or  employed  it,  in  its  business. 
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3.  It  was  also  error  in  allowing  Wells  to  testify  as  specified 
in  the  fifth  ground  of  the  motion,  that  the  defendant  had 
erected  a  dam  across  the  creek  and  backed  the  water  on  plain- 
tiff's land,  and  covered  two  or  three  acres  of  it,  which  was 
worth  $100  00  per  acre.  If  the  defendant  had  trespassed  on 
the  land  of  the  plaintiff  by  the  erection  of  a  dam  across  the 
creek,  it  was  liable  to  an  action  for  such  trespass,  but  that 
question  had  nothing  to  do  with  the  asseasment  of  damages 
for  the  taking  of  plaintnff 's  land  for  the  use  of  its  road. 

4.  The  court  also  erred  in  admitting  the  testimony  of 
Thomas,  as  specifietl  in  the  fourth  ground  of  the  motion,  that 
he  was  one  of  a  company  to  engage  in  the  pork  packing  bus- 
iness, and  examined  plaintiff's  shoal  and  water  power  with  a 
view  to  purchase  it  for  that  purpose;  was  willing  to  give 
$6,000  00  for  the  lot  of  land  and  shoal ;  thought  it  was  worth 
that  amount,  but  the  other  members  of  the  company  were 
Dot  willing  to  give  more  than  $5,500  00  for  it,  and  he  could 
not  get  them  to  give  any  more.  This  evidence  was  entirely 
too  speculative  and  uncertain,  to  prove  what  was  the  actual 
value  of  the  plaintiff's  land  at  the  time  it  was  taken  for  the 
use  of  the  defendant's  road,  and  should  have  been  ruled  out, 

6.  The  court  further  erred  in  allowing  Wells  to  testify  for 
plaintiff,  as  set  forth  in  the  eleventh  ground  of  the  motion, 
"that  by  reference  to  a  book  issued  by  a  company  (Poole  & 
Hunt)  to  advertise  for  the  siile  of  turbine  wheels,  witness 
came  to  the  conclusion  that  taking  into  consideration  the  fall 
that  could  l)e  obtained,  a  power  equal  to  a  twenty  horse  power 
could  be  obtained,  and  that  he  so  concluded  witliout  making 
any  other  calculation,  said  book  not  being  in  court,  and  wit- 
ness testifying  from  his  recollection  of  the  statements  therein 
made."  This  testimony  was,  also,  altogether  too  uncertain 
and  speculative  in  its  character,  to  establish  the  value  of  the 
plaintiff's  land,  or  any  other  issue,  based  as  it  was  upon  the 
recollection  of  witness  as  to  what  he  had  seen  in  a  turbine 
wheel  vendor^s  adverlisement. 

6.  Assuming  that  tlie  charge  of  the  court  to  the  jury  was 
right  (and  it  was  not  excepted  to,)  that  the  defendant  could 
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only  acquire  the  use  of  tlie  plaintiff's  land  for  railroad  pur- 
poses, whatever  may  be  the  Alabama  charter,  and  not  the  fee 
simple  title  to  the  plaintiff's  land,  then,  the  verdict  was  con- 
trary to  the  charge  of  the  court.  Whether  the  charge  of  the 
court  was  right  or  wrong,  in  relation  to  this  point  in  the  case, 
we  express  no  opinion,  as  we  have  not  the  Alabama  charter 
as  recognized  by  the  general  assembly  of  this  state,  before  us, 
as  it  was  not  produced  on  the  argument.  The  rule  of  dam- 
ages in  this  case,  is  the  actual  value  of  the  plaintiff's  land 
taken  by  the  defendant  for  the  use  of  its  road  at  the  time  it 
was  so  taken,  which  may  be  proved  by  the  opinion  of  wit- 
nesses who  were  acquainted  with,  and  had  knowleilge  of  its 
cash  value,  at  that  time.  As  to  the  consequential  damage  done 
to  the  plaintiff's  mill  shoal  by  the  location  of  the  defendant's 
road,  the  plaintiff  may  show  what  was  the  actual  cash  value 
of  the  mill  shoal  at  the  time  the  defendant's  road  was  located 
on  his  land,  and  then  he  may  show  how  much  and  to  what 
extent  that  actual  cash  value  of  his  mill  shoal  was  diminished 
by  the  location  of  the  defendant's  road  upon  his  land  at  the 
time  it  was  located.  In  other  words,  what  was  the  actual 
cash  value  of  the  plaintiff's  mill  shoal  before  the  defendant's 
road  was  located  on  his  land?  How  much,  and  to  what  ex- 
tent, was  the  actual  cash  value  of  the  plaintiff's  mill  shoal  di- 
minished by  the  location  of  the  defendant's  road  on  his  land 
at  the  time  it  was  so  located  ? 

Let  the  judgment  of  the  court  below  be  reversed. 


Robert  P.  Smith,  plaintiff  in  error,  vs.  Joseph  Hornsby 

et  al.,  defendants  in  error. 

1.  A  bought  land  from  6,  paying  part  of  the  purchase  money  and  giving 
his  note  for  the  balance.  He  took  B*s  bond  for  titles  when  tbf  note 
was  paid,  and  went  into  possession  of  the  land.  The  note  not  being 
paid,  was  sued  to  judgment  in  the  county  of  Henry,  B  living  in  Camp- 
bell county,  where  the  land  also  was  situated.  After  judgment,  and 
after  a  portion  of  it  was  paid,  B  took  possession  of  the  land  under  a 
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claim  that  the  sale  had  been  rescinded,  and  sold  it  to  C,  and  trans- 
ferred the  execution  to  Df  who  also  resided  in  Henry,  who  levied  the 
execution  on  the  land  in  Campbell  countjr,  and  C,  the  second  purchaser 
from  B|  filed  his  claim  to  the  land  in  the  superior  court  of  Campbell 
county.  In  this  state  of  the  case  A  filed  a  bill  in  equity  in  Henry 
county  against  D  in  Henry,  and  against  B  and  C.  who  lived  in  Camp- 
bell county,  offering  to  pay  the  balance  due,  demanding  a  title  and  the 
possession  of  the  land  : 

Udd^  that  the  bill  should  have  been  filed  in  Campbell  county,  and  that 
the  court  in  Henry  had  no  jurisdiction. 

2.  A  was  not  barred  by  the  statute  of  limitations. 

Jurisdiction.  Venue.  Statute  of  li mi tationa.  Before  Judge 
Hall.     Henry  Superior  Court.     October  Term,  1873. 

Robert  P.  Smith  filed  his  bill  against  W.  J.  Smith,  of 
Henry  county,  Joseph  Hornsby  and  James  M.  Gorman  and 
his  wife,  Oplielia  M.,  of  Campbell  county,  and  Samuel  C. 
Weems,  of  Spalding  county,  making,  in  brief,  the  following 
case :  On  or  about  October  17th,  1859,  one  William  H.  Smith, 
the  brother  of  the  complainant,  purchased  from  Joseph  Horns- 
by certain  lands  situate  in  the  ninth  and  fourteenth  districts 
of  Campbell  county,  comprising  four  hundred  an<l  forty-one 
and  one-half  acres,  more  or  lass,  for  $3,000  00.  About  the 
same  time  complainant  purchased  from  his  said  brother  his 
interest  in  said  land  and  took  a  transfer  of  the  bond  for  titles 
executed  by  said  Hornsby.  This  was  done  with  the  consent 
of  Hornsby,  who  received  complainant's  note  for  $1,605  00, 
the  balance  of  the  purchase  money,  due  December  25th,  1860, 
said  William  H.  Smith  becoming  security  thereon.  On  March 
12th,  1866,  Hornsby  brought  suit  against  complainant  and  his 
secnriry  on  said  note,  to  the  superior  court  of  Henry  county, 
and  on  October  15th  next  thereafter,  obtained  judgment  there- 
on. On  or  about  October  20th,  1867,  he  collected  from  the 
sheriff  of  Henry  county  $792  50,  which  had  been  raised  from 
the  sale  of  complainant's  property.  On  November  14th,  1867, 
said  Hornsby  conveyed  said  lands  to  his  step -daughter,  Ophe- 
lia M.  Austell,  who  has  since  intermarried  with  the  defendant, 
James  M.  Gorman,  of  Campbell  county.  Said  Ophelia  took 
said  deed  with  a  full  knowledge  of  complainant's  rights  in 
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lie  premises,  aoil  with  the  design  of  defmudiDg  liim  out  of 
aid  land. 

In  tlie  year  1867,  complainant  was,  on  liia  own  petition, 
xijudged  a  bankrupt  by  the  district  court  of  tlie  United 
ilatcs,  for  the  northern  district  of  Georgia,  and  the  deftnd- 
nt,  Samuel  C.  Weems,  of  the  county  of  Spalding,  waa  ap- 
lointed  his  assignee.  On  December  2d,  1867,  the  said  Weans, 
raudnlently  combining  with  the  said  Honisby,  entered  intoa 
written  agreement  by  which  he  undertook  to  convey  to  the 
niter  said  bond  for  titles,  held  by  complainant  as  aforesaid, 
'omplainant  subsequently  withdrew  his  petition  in  bank- 
uptcy. 

In  the  year  1868,  said  Hornaby  transferred  the  execution 
foresaid  to  the  security  thereon,  William  H.  Smith,  who8ul>- 
equently  transferred  the  same  to  William  J.  Smith,  of  Henry 
oiinty.  Said  defendant  purchased  said  Ji.  fa.  with  a  full 
nowledge  of  the  equities  of  complainant,  but  he  has  uev- 
rlheless  cauaeil  the  same  to  be  levied  on  the  said  landfl  in 
'ampbell  county.  The  defendants,  James  M.  Gorman  and 
?ife,  have  interposed  tlieir  claim  thereto,  which  is  now  peod- 
:ig.  There  is  now  due  upon  said  execution  about  $1,800  00. 
'he  land  is  worth  about  $4,000  00,  and  is  of  the  yearly  value, 
)r  rent,  of  $600  00.  Gorman  and  wife  lias  been  in  posses- 
ion thereof  for  about  five  years.     Complainant  prays  as  fol- 

Ist.  That  the  transfer  of  said  bond  for  titles  by  Weems, 
ssignee,  to  Hornsby,  be  decreed  to  be  null  and  voiil. 

'2d.  That  the  deed  to  said  land  executed  by  Hornsby  to 
)phelia  M.  Austell,  now  Gorman,  be  decreed  to  be  delivered 
p  to  be  canceled. 

3d.  That  the  defendant,  William  J.  Smith,  be  enjoined 
■om  selling  said  lands  under  said  levy  until  the  further  order 
f  this  court. 

4ch.  That  the  defendants,  James  M.  Gorman  and  wife,  and 
William  J.  Smith,  be  enjoined  from  having  said  claim  case 
etenuined  until  the  trial  of  this  bill. 

6th.  That  the  said  Wjlliam  J.  Smith  be  decreed  to  enter 
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.said  execution  satisfied  upon  the  payment  of  the  amount  due 
thereon,  whicli  the  complainant  is  ready  and  willing  to  pay, 
and  that  the  defendant,  Hornsby,  be  then  decreed  to  convey 
to  complainant,  by  warranty  deed,  the  lands  aforesaid. 

6th.  That  the  complainant  recover  a  general  judgment 
against  the  defendants,  Hornsby  and  Gorman  and  wife,  for 
the  rents  aforesaid.  ^    . 

7th.  That  the  writ  of  subpoena  may  issue. 

A  tem|)orary  injunction  was  ordered  to  issue  on  February 
10th,  1872,  and  the  bill  was  filed  in  office  on  the  2d  of  the 
following  May. 

The  defendants  demurred  upon  the  following  grounds : 

1st.  Because  complainant  has  an  ample  common  law  remedy. 

2d.  Because  the  cause  of  action  is  barred  by  the  statute  of 
limitations,  not  having  been  sued  prior  to  January  1st,  1870. 

3d.  Because  the  superior  court  of  Henry  county  has  no 
jurisdiction  of  a  question  involving  the  title  to  lands  situate 
in  Campbell  county,  no  substantial  relief  being  prayed  against 
the  defendant  residing  in  the  county  of  Henry. 

The  demurrer  was  sustained  and  complainant  excepted. 

D.  J.  Bailey  ;  J.  J.  Floyd  ;  8.  C.  McDaniel,  for  plain- 
tiff in  error. 

BoYNTON  &  DiSMUKE;  Samuel  C.  Weems  ;  T.  W. 
Thurman,  for  ilefendants. 

McCay,  Judge. 

Ko  substantial  decree  is  sought  against  the  only  defendant 
living  in  the  county  of  Henry.  The  bill  admits  that  the 
execution  is  not  paiii  and  that  complainant  is  bound  to  pay  it. 
The  whole  equity  sought  is  against  the  parties  living  in 
Campbell.  The^  truth  is,  the  Henry  county  defendant  is  not 
bothering  the  complainant  at  all.  He  has  no  possession  of  the 
land.  That  is  held  adversely  by  one  of  the  Campbell  county 
deiendants,  and  so  far,  the  defendant.  Smith,  resident  in  Henry 
is  GODoerned,  he  is  doing  the  very  thing  the  complainant 
Vol,  lui.  13. 
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wants — trying  to  subject  tlie  land  to  tliis  debt.  That  it  is 
subject,  is  tlie  whole  equity  of  the  bill,  and  it  is  absurd  to 
say  that  Heiiry  county  sn|Mtrior  court  has  jurisdiction  to<l^ 
creo  this  against  the  present  holder  of  the  j?. /a.  when  lie  is 
doing  his  very  l>est,  by  a  levy,  lo  secure  the  sale.  We  tlilnk 
no  sultstantial  relief  is  sought  against  the  Henry  cuiitity  de- 
fendant, and  that  ttie  bill  ought  to  have  been  dismissed. 
Judgment  affirmed. 


Jeremiah  W.  Goldsmith,  plainttffin  error,  vs.  Elsas,  May 
&  CuMPANY,  defendants  in  error. 

(Tsirpt,  Judte,  wu  proTideDtiallr  prtveated  from  preiidinf  in  thia  na*  ) 

1.  Whpre  two  city  lot!  adjoin,  ihe  lower  lolowes  a  ierritiide  to  the  higher 
BO  Tar  as  to  receive  the  water  which  natnrallj  runs  Trom  it,  proiiilfd 
the  owner  of  the  latter  has  done  no  act  to  increase  sach  flow  hy  ariifi- 

2.  The  diicretion  of  the  chancellor  in  granting  or  refusing  an  injunction, 
will  not  be  controlled  where  the  evidence  produced  befure  him  wu 
conflicting. 

Injunction.  Land,  Easement,  Before  Judge  HoPKiss. 
Fulton  county.     At  Chambers.     August  24th,  1874. 

For  the  facta  of  this  cafie,  see  the  decision. 

W.  F.  &  H.  Wright,  for  plaintiff  in  error. 

Samdel  Weil;  P.  L.  Mynatt,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  application  for  an  injunction  on  a  bill  filed  by 
the  complainants  against  the  dcfendmit,  to  restrain  him  from 
running  the  water  from  his  lot  on  Pryor  street,  in  the  oity  of 
Atlautik,  on  to,  against,  under  and  through,  the  properly  of 
complainants.  On  the  hearing  of  the  application  for  an  in- 
junction the  defendant's  answer  was  read,  and  several  affida- 
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vits  file<l  by  the  complainants  and  defendant,  resj)ectively. 
After  hearing  and  considering  the  same,  the  presiding  judge 
granted  the  foHowing  injunction  :  "  It  is  considered  and  or- 
dered that  an  injunction  issue  in  the  foregoing  case,  restPdin- 
ing  defendant  from  flowing  the  water  from  his  well,  kitchen, 
gutters,  sewers  or  drains,  against  the  wall  of  complainants,  to 
the  injury  thereof;  but  the  injunction  wilF  liave  no  reference 
to  such  rain-water  as  may  naturally  fall  or  come  upon  defend- 
ant's lot."     Whereupon  the  defendant  excepted. 

It  apj>earR  from  the  evidence  in  the  record,  that  the  defend- 
ant's lot  18  immediately  above,  and  on  higher  ground  than  the 
complainants',  so  that  the  water  thereon  would  naturally  run 
ofiFof  the  defendant's  lot  on  to  the  complainants'  lot.    The  com- 
plainants allege  that  they  are  erecting  a  large  and  costly  brick 
l)uilding  on  their  lot;  that  defendant  is  running  all  the  water 
that  accuroalates  on  his  lot  from  his  gutters,  well  and  kitchen, 
directly  against,  at,  and  under,  and  through,  the  wall  of  com- 
plainants' property,  and  that  defendant  dug,  or  caused  to  be 
dug,  on  his  lot,  two  ditches  or  drains,  leading  directly  against 
the  wall  of  complainants,  with  the  express  intention  of  con- 
veying and  directing  all  the  water  accumulating  on  his  lot 
against,  at,  under  and  through,  the  wall  and  property  of  com- 
plainants, and  has  greatly  damaged  and  weakened  their  said 
wall,  80  much  so  as  to  render  it  unsafe ;  that  old  and  experi- 
enced  workmen  are  now  afraid  to  work  on   complainants' 
building,  for  fear  of  |)ersonal  injury,  etc.     The  complainants 
further  allege  that  defendant  is  pumping  out  his  well  nearly 
every  night,  to  run  the  water  at,  under,  through  and  against, 
complainants'  wall,  with  the  express  purpose  to  injure  their 
pro|)€rty;  that  defendant  has  been  notified  to  desist  from  run- 
ning his  water  on  complainants'  lot,  as  before  stated,  but  re- 
fuses to  do  so;  that  their  wall  is  softened  every  day  by  said  wa- 
ter, and  the  danger  of  falling  in  is  every  day  increastd.     The 
evidence  as  to  the  damage  done  to  the  comj)Iainants'  building 
by  the  water  from  defendant's  lot,  is  distressingly  conflicting, 
1.   The  principle  applicable  to  the  two  city  lots  of  the  par- 
ties in  this  case  iS;  that  as  the  complainants'  lot  lies  lower  than 
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tlie  (lefendant'i^  atljaceiit  lot,  the  lot  of  the  former  owes  a  ser- 
vitude to  tlie  lot  of  the  lalter,  so  flir  as  to  receive  the  water 
Avl(i<Ji  natur.illy  runs  from  it,  proviiled  no  act  of  the  defend- 
ai)t  has  been  iise<I  to  create  or  increase  that  natural  nervituile. 
In  other  words,  the  defendant,  as  the  owner  of  the  upjier  lot, 
has  a  natural  easement  in  the  complainants'  lower  lot,  to  (lie 
extent  of  the  natural  flow  of  water  from  his  up{)er  lot,  to  and 
u[)on  the  complainants'  lower  lot.  As  we  undersland  tlieor- 
der  of  the  chancellor  in  this  case,  the  defendant  is  only  re- 
strained fi-om  _^oiPiiig' the  water  from  liis  well,  kitchen,  put- 
ters, sewers  or  drains,  against  the  wall  of  com|ilainants,  to  tlie 
injury  thereof;  but  has  no  rofercLice  to  siicli  rain-water  as  may 
naturally  fall  or  come  upon  defendant's  lot.  The  defendant 
is  at  liberty  to  use  the  water  in  his  welt  ui)on  his  lot  as  tlie 
owners  of  snch  properly  usually  do,  but  if  he  constructs  gut- 
ters, sewers,  ditches,  or  drains  upon  his  lot,  so  as  lo  concen- 
trate the  water  used  upon  his  lot  therein,  and  thereby  cause 
the  water  to  flow  therein  against  the  complainants'  wall  in  a 
lai^er  volume  or  quantity  than  it  otherwise  naturally  would 
do  without  the  construction  of  such  artificial  means,  then  lie 
would  increase  the  servilude  ujron  the  complainants' lot  by 
his  own  act,  the  more  es|>ecially  would  this  be  so  if  he  pumped 
the  water  out  of  his  well  for  that  express  purpose.  The  in- 
junction only  restrains  the  defendant  from  Jlowbig  the  water 
which  he  uses  on  his  lot  by  artificial  means,  other  than  such 
as  would  naturally  result  from  the  ordinary  use  of  it  as  the 
owner  of  the  lot,  against  the  wall  of  complainants,  to  the  in- 
jury thereof.  The  ordinary  use  of  the  water  on  defendant's 
lot  for  domestic  purposes,  as  the  owners  of  such  proj)erty  usu- 
ally do,  is  one  thing.  The  creation  of  gutters,  ditches,  sew- 
ers and  drains  on  his  lot,  or  the  wasting  of  his  water  tliereou, 
80  as  to  fiov)  the  waler  so  used  on  his  lot,  by  artificial  moans, 
against  the  wall  of  complainants,  is  quite  another  and  differ- 
ent thing.  The  rain-water  which  naturally  falls  or.  comes 
upon  defendant's  lot,  is  not  embraced  in  the  injunction,  it  is 
only  such  water  from  his  well,  kitchen,  etc.,  in  the  ordiiiaty 
use  of  which  he  causes,  by  artificial  means,  t(>_^oir  i^inst  the 
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complainants'  wall,  instead  of  leaving  the  same  to  take  its  nat- 
ural course  over  the  surface  of  his  lot. 

2.  The  evidence  being  conflicting  as  to  the  injury  sustained 
by  the  complainants  in  consequence  of  the  defendant  flowing 
the  water  from  his  lot  against  their  wall^  as  well  as  to  the 
manner  in  which  it  was  ^one  by  the  defendant,  we  will  not 
control  the  discretion  of  the  chancellor  in  granting  the  injunc- 
tion in  this  case. 

Let  the  judgment  of  the  court  below  be  affirmed. 


LE.\fUEL  B.  Andkrsox,  assignee,  plaintiff  in  error,  vs,  Au- 
gustus H.  Lee,  executor,  defendant  in  error. 

On  thp  trial  of  a  claim  case,  it  appeared  that  the  execution  was  against 
A.  B.  as  principal  and  C.  D.  as  security  ;  the  levy  whs  npon  land,  and 
the  entry  of  the  same  was  as  follows  :  **Levied  the  within  /f.  fa.  upon 
three  hundred  acres  of  Innd,  more  or  less,  upon  which  defendant's  fam- 
ily now  lives,  adjoining  land  of  S.  Glans  on  the  west,  and  others.  This 
29th  December,  1868.  Lewis  Zachry,  Deputy  sheritT."  The  claimant 
moved  to  dismiss  the  levy  as  not  sufficiently  certain,  which  motion  the 
court  refused : 

Ueld^  that  as  there  were  two  defendants  to  the  execution,  and  the  levy 
failed  to  specify  as  the  property  of  which  defendant  the  land  wms 
levied  on,  the  same  was  too  uncertain,  aud  the  motion  to  dismitis 
should  have  been  granted. 

Claim.  Execution.  Levy.  Description.  Before  Judge 
Hall.     Newton  Snperior  Court.     September  Term,  1873. 

An  execution  in  favor  of  Stephen  C.  Glass  against  Tsham 
H.  Berry  and  Andrew  J.  Berry,  security,  was  levied  npon 
certain  property,  as  follows: 

"Levied  the  within  Jifa,  on  three  hundred  acres  of  land, 
more  or  less,  whereon  the  defendant's  family  now  lives,  ad- 
joining lands  of  S.  Glass  on  the  west,  and  otheis.  This  29th 
December,  1658.         (Signed)  Lewis  Zachry, 

"D.  Sheriff." 
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A  ciaim  was  interposed  by  William  Baily.  Sultaequenlly 
t lie  cliumaiit  was ndjiidged  a  buLiknipt  and  ItisassifTiipe, Lemuel 
B.  Anderson,  was  made  a  party  in  Ins  steuil.  U|>on  llie  tri^l 
of  tlie  issne  tliiis  formed,  the  clutmaiit  moveil  to  dti^miw  tlie 
levy  becanse  not  eiifficieiitly  certain.  Tlie  motion  was  over- 
ruled  and  the  claimant  excepte<I.    . 

Tlie  jury  found  tlie  proi>erty  subject.  A  motion  wasniadf 
for  a.  new  trial  on  the  alxive  ground  of  exception.  Tlie  mo- 
tion was  overruled  and  claimant  cxcepte<l. 

Clark  Ss  Pack,  for  plaintiff  in  error. 

J.  J.  Floyd,  for  defendant. 

McCay,  Judge. 

A  levy  upon  land  consisis  in  tbe  entry.  Tbere  is  no  olbff 
seizure,  and  the  statute,  Code,  3640,  declares  that  llifs  enlcy 
shall  be  in  writing,  shall  plainly  dcscrilie  tlie  pro|>erty  levied 
on  and  the  interest  of  tbe  defendant  therein.  And  there  is 
great  justice  and  propriety  in  this  requirement.  The  seizure 
of  one's  land  and  tbe  divesting  of  the  title  of  tbe  defendant  iii 
ji.  fa,  is  a  high  prerogative,  and  ought  only  to  be  done  nii- 
der  such  circu instances  as  will  do  the  least  barm,  and  secure 
to  the  defendant  a  fair  com[>etition  of  bidders  at  its  sale.  Here 
was  a  judgment  against  two  ]iersons,  and  the  land  of  one  of 
them  is  seized  for  sale  to  satisfy  the  judgment.  Tbe  entry, 
tbe  only  levy  there  is,  does  not  s|)eeify  whose  projwrty  it  is 
charged  to  be.  Is  there  any  pointing  out  of  tbe  interest  of 
the  defendant?  The  advertisement  of  tbe  sale  will  lie  of  the 
same  character.  What  sort  of'uotice  will  that  be ;  and  at  llie 
sale  wliat  will  be  sold?  Whose  interest?  What  will  ilie 
sheriff's  deed  declare?  The  levy  is  the  measure  and  the  de- 
scription of  tbe  thing  sold.  So  far  as  tbe  defL-ndant  is  con- 
cerned we  think  this  levy  entirely  delicient.  Tbere  is,  in 
fact,  no  description.  It  is  (ilalnly  not  the  intent  to  say  that 
both  the  defendants  live  on  the  land.  Tbe  only  locality  of 
the  premises  is  that  it  is  tbe  land  on  which  the  defendant  lives. 
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Which  defendant?  'J'he  principal  or  security?  Both  are  de- 
fendants. The  other  description,  adjoining  land  of  Glaas 
on  the  west  and  othera,  is  entirely  too  vague.  Had  it  been 
adjoining  land  on  which  Glass  lives,  soineihing  might  be 
said  in  favor  of  the  levy.  Residence  of  one  on  land  is  a 
pretty  fair  description.  Que  who  desires  to  know  may  easily 
from  this  find  the  whereabouts.  But  Glass  may  own  land 
in  many  places,  and  a  notification  that  it  adjoins  Glass'  land, 
amounts  to  almost  nothing.  Again,  what  is  the  issue  to  be 
tried  in  the  claim  case?  Whose  property  does  the  plain tiflF 
say  it  is?  What  is  there  then  to  try?  We  think  the  levy 
entirely  too  uncertain  for  an  issue,  and  that  claimant's  motion 
should  have  been  granted. 
Judgment  reversed. 


Richard  T.  Gilbkrt  et  «?.,  plaintiffs  in  error,  vs.  The 
County  of  Dougherty,  defendant  in  error. 

1.  In  view  of  the  fact  that  the  grand  jury  of  the  county  of  Dougherty, 
fur  the  June  termi  1872,  of  the  superior  court,  recommended  the  ordi- 
nary  to  levy  a  tax  sufficient  to  defray  the  county  expenses  for  that 
year,  and  of  the  further  fact  that  the  general  assembly  passed  the  act 
of  August  26th,  1872,  authoriz'ng  the  ordinary,  on  the  recommenda- 
tion of  the  grand  jury,  to  levy  an  extraordinary  tax  for  county  pur- 
poses, over  and  above  ttie  per  cent,  now  allowed  by  law,  for  the  pur- 
pose of  establishing  a  poor  house  and  farm,  and  for  defraying  the 
current  expenses  of  said  county,  etc.,  the  order  of  the  ordinary  levy- 
ing the  extra  tax  under  the  authority  of  that  act,  was  not  void,  and  the 
defendant  cannot  protect  himself,  as  tax  collector,  from  paying  over  to 
the  county  the  money  he  has  collected  from  the  tax- payors  on  that 
ground. 

2.  When  the  defendant  pays  over  the  money  in  his  hands  to  the  county 
treasurer,  the  order  of  the  ordinary  levying  the  tax,  and  the  judgment 
of  the  court  directing  him  so  to  pny  the  money,  will  afford  him  ample 
protection  against  the  claims  of  the  tax-payers. 

B.  The  order  of  the  ordinary  levying  the  tax  is  the  highest  and  best  evi- 
dence of  hia  intention  as  to  the  amount  thereof,  his  conversation  to 
the  contrary  notwithstanding. 
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CoHoty  matters.  Taxes.  Ordinary.  Juilgnieot.  Evi- 
dence, Before  Judge  Stkozkr.  Dougherty  Sui>eriot  Court 
October  Term,  ]  873. 

For  llie  facts  of  tliis  case,  see  the  decisioo. 

D.  H.  Pope;  Vason  &  Davis,  for  pluintiSii  in  error. 

G.  J.  Wright,  for  defendant 

Warner,  Ciiief  Justice. 

It  ap[)ear3  from  the  record  in  this  case  that  the  ordinary  of 
Dougherty  county  i^ued  an  execution  against  Gilbert,  as  tai 
colleclor  for  said  county,  and  his  securities,  for  the  sum  of 
S6,d44  28,  for  money  collected  by  him  for  the  county  in  the 
year  1S72,  as  provided  by  the  d24th  section  of  the  Code. 
The  defendant,  Gilbert,  filed  an  affidavit  of  illegality  to  said 
execution,  on  the  ground  (with  others  stated  therein,)  that  tlie 
extra  tax  of  two  hundred  and  ten  per  cent,  assessed  by  the 
ordinary  i^n  the  Blate  tax,  was  ill^al  and  without  authority  of 
law,  as  the  same  was  done  without  the  recommeudation  of  the 
grand  jury  of  the  county.  By  consent  of  parties,  the  case 
was  submitted  to  the  court  for  decision,  under  the  evidence, 
without  the  intervention  of  a  jury.  The  court  overruled  the 
affidavit  of  illegality,  and  ordered  the  execution  to  proceed; 
whereupon  ihe  defendant  excepted. 

1.  It  appears  from  the  evidence  in  the  record  that  the  grand 
jury  of  Doughfrty  county,  at  the  June  term  of  the  court  in  the 
year  1872,  recoinmeude*!  the  ordinary  of  that  county  to  levy  a 
tax  for  that  yt-ar  sufficient  to  defray  the  expenses  of  the  couoty, 
and  that  the  same  be  assessed  apeciGcally.  What  expenses 
tlie  county  had  incurred  does  not  appear,  or  whether  the  tax 
which  the  ordinary  was  authorized  to  levy  under  the  general 
law  of  the  state,  would  have  beeu  sutliciut  to  defray  it  or  not. 
But  we  find  that  the  general  assembly,  on  the  presumed  a)i- 
plication  of  the  representatives  of  the  people  of  that  county, 
passed  a  local  act  on  the  26th  of  August,  1872,  by  whicli  it 
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istlechired  that  the  ordinary  of  Douglierty  county,  uj)on  the 
reoommendation  of  the  grand  jury  tliereof,  Ije  and  is  hereby 
authorized  to  levy  an  extraordinary  tax  for  county  purposes 
over  and  alx)ve  the  per  cent,  now  allowed  by  law,  for  the  pur- 
jKwe  of  establishing  a  poor  house  and  farm,  an<l  for  defraying 
the  current  expenses  of  said  county,  etc.     Lf  the  expenses  al- 
ready incurretl  by  the  county,  including  the  current  expenses 
tliereof  for  the  year  1872,  would  exceed  the  amount  which 
the  ordinary  was  authorized  to  aasess  under  the  general  law  of 
the  state,  then  the  recommendation  of  the  grand  jury  could 
not  have  l)een  carried  out  without  the  enactment  of  a  special 
law  for  that  purpose.     It  is  therefore  a  fair  and  legitimate 
presumption  that  the  act  of  August,  1872,  was  passed  in  view 
of  the  recommendation  of  the  grand  jury  of  the  county,  made 
in  Jnne,  1872,  for  the  tax  had  to  be  levied  and  collected  for 
that  year.     Consequently,  after  tjie  passage  of  the  special  act, 
the  ordinary,  on  the  26th  of  September,  1872,  passed  the  fol- 
lowing order :   "  It  is  ordered  by  the  court  that  the  following 
I)er  cent,  be  levied  for  the  various  purposes  therein  stated,  upon 
the  ad  vcdorem  state  tax  for  county  purposes  for  th^  present 
year,  and  that  the  tax  collector  of  said  county  proceed  imme- 
diately to  collect  the  same^  to-wit :  For  poor  house  purposes, 
thirty  per  cent.;  for  jury  fund,  sixty  per  cent;  for  pauper 
purposes,  fifleen  per  cent.;  for  expense  of  jail  and  repair  of 
public  buildings,  twenty-five  {)ercent.;  for  salary  and  com- 
missions of  county  officers,  twenty-five  per  cent. ;  for  outstand- 
ing indebtedness  and  general  purposes,  fifty-five  per  cent.; 
total  amount,  two  hundrefl  and  ten  i>er  cent."     The  report  and 
recommendation  of  the  grand  jury,  made  at  the  October  term 
of  the  court  in  1872,  was  also  put  in  evidence,  from  which  it 
appears  that  the  ordinary,  under  the  recommendations  of  for- 
mer grand  juries,  had  purchased  one  hundre<l  and  fifty  acres  of 
land  for  a  poor  house  at  the  price  of  $2,000  00,  and  they  rec- 
ommended that  he  proceed  to  have  a  suitable  building  erected 
thereon  as  soon  as  the  necessary  funds  are  collected,  evidently 
contemplating  the  funds  which  were  to  1^  collected  from  the 
extra  tax  recommended  by  the  grand  jury  at  the  previous 
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June  t«rm  of  tlie  court  ii)  1872,  and  niithorized  to  be  assessed 
by  the  ordinary  by  llie  speciul  act  of  Augiisl,  1872.  In  ss- 
sessing  tlie  extraordinary  tax  bofore  recited,  tlie  ortlinary  evi- 
dently intendei)  to  carry  out  tbe  recommendation  of  tlie  grand 
jury  made  in  June,  1872,  as  aiitliorize<l  Ity  the  act  of  Auenst, 
1872,  for  he  assessed  the  tax  specifically  as  recommended  by 
them.  The  extraordinary  tax  authorize<l  to  be  levied  by  the 
ordinary,  upon  the  recommcndaiion  of  the  grand  jury,  for 
county  purposes,  over  and  above  the  per  cent,  allowed  by  liw, 
for  the  purpose  of  estitblislitng  a  poor  house  and  farm,  and  for 
defraying  the  current  ex|)enscs  of  the  county,  is  not  limited 
to  any  specific  jwr  cent,  by  the  act  of  1 872.  The  grand  jiin% 
in  June,  1 872,  recomniende<l  that  the  onlinary  levy  a  tax  suf- 
ficient to  defray  the  expenses  of  the  county,  leaving  the  amount 
to  be  determined  by  the  ordinary,  and,  in  our  judgment,  tlie 
act  of  August,  1872,  was  passed  to  enable  tbe  onlinary  to 
carry  out  that  recomnienilation,  and  in  full  view  of  it,  awl 
that  was  the  recommendation  of  the  grand  jury  to  wbioh  Hie 
act  had  reference,  iiiasmutJi  as  tbe  extra  tax  was  to  be  levieJ 
and  collected  in  tjie  year  1872.  If  tbe  ordinary  leviwl  a 
Iiiirher  rate  of  tax  than  was  necessary  for  the  purpose  of  es- 
tablishing a  i>oor  house  and  fiirin,  and  for  defraying  tbe  ex- 
penses of  the  county,  then  any  taxpayer  of  the  county  could 
have  restrained  bini,  under  tbe  503d  section  of  the  Coiie. 
But  it  is  not  the  tax-payers  of  the  counly  who  are  complain- 
ing that  tbe  extra  tax  levied  by  ihe  ordinary  was  exorbilant 
or  illegal,  but  it  is  tbe  tax  collector,  who  has  collected  tlie  tax 
levied  by  tbe  ordinary  from  the  tax-payers,  wbo  refuses  to 
|iay  over  the  money  lie  hiut  thus  co]IecI«<l  to  tbe  county,  for 
the  benefit  of  tbe  people  who  have  paid  it,  on  the  ground 
that  the  ordinary  had  no  legal  authority  to  levy  it.  In  view 
of  the  fact  that  tbe  granil  Jury  of  tbe  county,  at  the  June 
term  of  the  court,  1872,  recommended  the  ordinary  to  levy  a 
tax  sufficient  to  defray  the  county  expenses  for  that  year,  and 
in  view  of  the  furtbcr  fact  that  tbe  general  assembly  i«sseil 
the  act  of  August,  1872,  to  enable  the  ordinary  to  carry  that 
recommendation  into  efilect,  the  order  of  the  ordinary  levying 
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the  extra  tax,  under  the  authority  of  that  act,  was  not  void, 
aud  the  defendant  cannot  protect  himself,  as  tax  collector, 
from  paj'ing  ovpr  lo  the  county  the  money  which  he  has  col- 
lected from  the  tax-payers,  on  that  ground.  Whilst  we  should 
construe  the  act  of  1872  strictly  in  favor  of  the  tax-payera  of 
the  county,  yet,  in  view  of  the  facts  as  disclose<l  in  the  record, 
we  feel  bound  to  give  a  liberal  interpretation  to  that  act  as 
against  the  defendant,  who  has  collected  the  tax  from  the  tax- 
payers of  the  county,  and  has  the  money  in  his  pocket,  and 
refuses  to  pay  it  over  to  the  county,  on  the  ground  that  it  was 
illegally  assessed  and  collected. 

2.  When  the  defendant  pays  over  the  money  in  his  hands 
to  the  trustee  of  the  people  of  the  county,  for  their  benefit, 
the  judgment  of  the  ordinary  levying  the  tax,  and  the  judg- 
ment of  the  court  directing  him  so  to  pay  the  money,  will 
afford  him  ample  protection  against  the  claims  of  the  tax- 
payers from  whom  he  collected  the  money  in  his  hands  under 
the  order  of  the  ordinary. 

3.  As  to  i\\Q  talk  between  the  ordinary  and  defendant  about 
having  levied  more  tax  than  he  intended,  the  answer  is,  that 
the  order  of  the  ordinary  was  the  highest  and  best  evidence 
of  his  intention,  and  until  that  order  was  revoked,  or  set 
aside,  it  was  binding  on  the  ordinary  and  the  defendant,  their 
outside  talk  to  the  contrary  notwithstanding. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Eldridge  Jackson,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  iu  error. 

[Trippi,  Judge,  waa  proridentiaUy  prevented  from  presiding  in  this  case.] 

1.  Under  the  facts  of  this  case,  we  cannot  say  that  the  verdict  of  the 
jnry  is  go  contrary  to  or  wi'hout  support  from  the  testimony,  as  to 
authorize  this  court  to  determine  Chat  the  judge  of  the  superior  court 
ahu8«'dhis  discretion  in  refusing  to  set  it  aside. 

2.  Ab  the  conviction  in  this  case  is  founded  wholly  on  circumstantial 
testimony,  this  court  directs  that  the  judge  of  the  court  below  resen- 
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leiica  (he  prisoner,  and  ttiat  in  so  duinf;,  he  exercUe  ihe  diurdioi 
vested  in  liioi  bj  Hw,  in  caeeB  where  the  couviciion  id  fuaiided  mI'I; 
on  circumslanlial  tealimon;. 

New  trial.  Sentence.  Before  Jii<lge  Kiddoo.  Randolph 
Superior  Court.     November  A<ljotirue<l  Term,  1873. 

Eldridge  Jackson  was  placed  on  trial  for  tlie  offenee  of 
murder  alleged  In  have  been  committed  upon  tlie  person  of 
liis  wife,  Ann  Jackson,  on  December  29th,  1873.  The  de- 
fendant pleaded  not  guilty. 

The  evidence  was  purely  circumstantial,  but  very  conclu- 
sive as  to  the  homicide  having  been  committed  by  the  defeml- 
ant.  The  deed  was  done  in  a  drunken  frolic  growing  out  o! 
the  Christmas  festivities.  The  defendant  ciime  home  tosuji- 
I>er  intoxicated  and  fired  off  his  pistol  in  the  house.  S-ion 
after  a  second  shot  was  heard,  which  cansed  a  friend  to  run 
over  to  liia  house,  where  defendant's  wife  was  found  dead. 
The  defendant  was  seen  running  from  (he  house,  his  iiiCint 
son  crying  to  him,  "Ijord,  i»a])a,  you  have  kille<l  motlier." 
He  was  arrested  with  the  pistol  in  his  hand.  Two  barrels 
had  been  discharged.  He  seemed  to  he  unconscious  of  tlie 
act  which  he  bad  committed.  There  was  nocause  ofdifScully 
between  Llm  and  his  wife.  They  apparently  lived  happily 
togetljer. 

The  jury  returned  a  venlict  of  guilty.  A  motion  was 
made  for  a  new  trial  because  the  verdict  was  contrary  lo  lite 
testimony.  A  new  trial  was  refused  and  the  defendant  sen- 
tenced to  be  hanged.     To  wliich  ruling  he  excepted. 

JoHK  T.  Clarke,  for  plaintiff  in  error. 

Jamfs  T.  Fi.EWELLEif,  Solicitor  general,  by  B.  S.  Wob- 
BlLi,,  for  the  state. 

McCay,  Judge. 

1.  We  are  not  prepared  to  say  that  the  venlict  in  this  cas^ 
is  so  contrary  lo,  or  so  unsupported  by,  evidence,  that  the 
judge  eired  in  refusing  to  set  it  aside.     Que  of  the  witnesses 
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hears  a  shot;  he  hurries  to  the  phiee  indicated  by  the  sound, 
which  is  only  a  few  yards  off,  and  finds  at  the  door  a  woman 
with  a  mortal  wound  made  by  a  bullet.   He  sees  running  out  of 
tlie  yard  by  the  back  way,  the  prisoner,  who  is  almost  imme- 
diately after  arrested,  with  a  pistol  in  his  hand  recenlly  dis- 
charged.   On  his  arrest  the  prisoner  is  told  he  is  charged  with 
killing  his  wife;  he  does  not  deny  it,  but  says:    "Have  I 
killed  my  wife?     If  I  did  so  I  did  wrong;  she  was  a  good 
woman/'  .  He  makes  no  explanation ;  he  does  not  say  it  was 
an  accident;  he  does  not  set  up  any  excuse  or  give  any  reason 
for  the  act.     By  themselves  these  are  strong  circumstances  to 
show  the  prisoner  guilty  of  murder.  The  books  are  full  of  cases 
founded  on  circumstances  no  stronger  than  this.     But  it  is  said 
that  the  other  circumstances  go  to  show  that  he  is  not  guilty. 
It  is  not  pretended  that  they  even  laid  to  show  the  death  was 
not  caused  by  his  hand  or  his  pistol.     On  the  contrary,  they 
only  add  to  the  proof  that  the  act  was  his.     The  argument  is 
that  they  explain  his  act;  that  they  show,  or  aflFord,  fair  ground 
of  inference  that  the  killing  Avas  accidental,  though  it  is  ad- 
niittetl  that  in  any  event  he  must  be  guilty  of  involuntary 
manslaughter  in  one  or  the  other  of  its  forms.     It  is  said,  1st, 
that  the  deceased  was  his  wife,  and  that  the  kindest  relations 
seem  to  have  existed  between  them.     2d,  that  the  prisoner 
was  drunk,  and  that  this  shows,  or  temls  t^)  show,  an  accident 
probable.    3d,  it  is  said  that  his  having  fired  off  one  barrel  of 
his  pistol  just  before,  with  a  very  plain  intend  to  hurt  nobody, 
the  inference  is  strong  that  this,  or  something  like  this,  was 
repeated  by  him  with  the  sad  and  unexpected  result  whi(.'h 
hap|>ened.     But  they  no  not  explain  the  important  facts  that 
he  ran  away  from  the  place  of  the  killing  almost  immediately 
after  it  occurred,  and  that  on  his  arrest,  four  or  five  minutes 
afterwards  he  made  no  explanation,  set  up  no  excuse,  except 
to  ask,  "Lord  a  mercy,  have  I  killed  my  wife?     She  was  a 
good  woman!"  And  except,  as  stated  by  Davis,  that  if  he  had 
killed  his  wife, he  did  not  know  why  he  did  it.    Indeed,  these 
statements,  part  of  the  res  gentce,  rather  tend  to  show  that  the 
killing  was  not  accidental.     They  not  only  show  a  failure  by 
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him,  at  the  time,  to  set  up  accident  as  an  explanation,  J)ut  in- 
dicate that  he  did  kill  her,  though  he  could  not  a&sign  a  mo- 
tive for  the  act.  There  is,  in  our  judgment,  nothing  in  any 
of  this  evidence  to  justify  us  in  saying  that  the  jury  have  ar- 
rived at  a  conclusion  contrary  to  the  evidence  or  without  evi- 
dence. The  hypothesis  of  an  accident  is  a  very  poor  expla- 
nation, and  has  for  its  bsisis  only  the  fact  of  the  first  shooting, 
and  the  want  of  any  proof  of  bad  feeling  between  the  pris- 
oner and  his  wife.  But  we  know  very  little  of  the  recesses 
of  the  hearts  of  our  neighbors,  or  of  the  skeleton  behind  the 
door  of  many  with  whom  we  daily  associate,  and  we  have  no 
explanation  of  why  the  witness,  Scott,  came  to  beeatingsup^ier 
there,  nor  why  he  quit  so  smldenly  when  the  prisoner  fired 
the  first  pistol.  Nor  do  we  know  what  the  prisoner  thought 
about  hi&  presence  there.  If,  the  killing  was  not  accidental, 
if  the  shooting  was  at  her,  the  drunkenness  of  the  prisoner 
cannot  help  him.  If,  in  his  drunken  condition,  he  was  jeal- 
ous, and  in  the  reckless,  madness  of  drnnlceii  jealousy,  he  took 
her  life,  even  with  the  intent  which  a  drunken  man  may  have, 
that  does  not  help  him.  Even  Jonea  vs.  The  State,  29  Geor- 
giuy  594,  does  not  go  so  far  as  to  authorize  drunkenness  to  be 
used  as  a  defense  in  such  a  case  as  that  we  have  supposed. 

If  this  killing  was  accidental,  and  only  criminal  from  the 
want  of  caution  used  in  doing  the  act.  it  is  very  difficult  to  ex- 
plain why  he  ran  as  soon  as  the  thing  occurnnl,  and  why  hefail- 
e<l  to  say  it  was  an  accident.  If  he  had  sense  enough  to  consider 
that  he  might  be  charged  with  muriler,  and  to  run  from  the 
house,  is  it  not  very  strange  that  he  did  not  have  sense  enough 
to  say  it  was  accidental  when  Kirksey  arrested  him  ?  There 
is  no  conceivable  explanation  of  the  facts  of  this  case,  so  as 
to  authorize  us  to  set  aside  Ihis  verdict,  except,  that  the  act 
was  accidental,  and  we  are  unable  to  see  the  fbix>e  of  that  ex- 
])lanation.  It  fails  to  account  for  the  conduct  of  the  prisoner 
after  the  act.  Its  only  foundations,  are,  as  we  have  said,  that 
it  does  not  appear  there  was  any  hard  feeling  between  himself 
and  wife,  and  that  from  his  conduct  just  before,  it  is  possible 
an  accident  so  might  have  happened  in  an  attempt  to  shoot 
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another  Christmas  gun.  But  who  can  account  for  the  acts  of 
a  drunken  man  ?  He  often  gets  furious  at  a  trifle,  and  on  the 
instant,  and  that  with  his  best  friends,  and  it  is  just  as  projja- 
ble,  nay,  more  probable,  that  for  some  slight  opposition  to  his 
wii^lies,  Iiis  drunken  passions  were  aroused,  and  he  killed  her 
in  his  unger.  If  tiiis  be  so,  he  is  guilty,  in  law.  His  drunk- 
enoess  does  not  excuse  him.  Society  cannot  afford  to  permit 
such  a  defeilse  for  a  killing,  even  ihough  tlie  guilty  person  is, 
for  the  Tionce,  practically  insane.  It  is  a  self-imjK)eed  condi- 
tion, and  it  would,  if  the  excuse  were  allowed,  be  the  cloak  of 
every  assassin.  It  is  no  reply  to  circumstances  indicating 
gnilt  so  strongly  as  do  these,  to  construct  a  tlieory  which 
migiit  account  for  the  killing,  without  fixing  the  guilt  of 
murder.  If  a  man  be  found  dead,  shot  by  a  pistol  bullet, 
and  by  a  train  of  circumstances  we  can  trace  out  the  hand 
which  fired  the  pistol,  the  law,  pHma  facia ,  presumes  malice, 
either  express  or  impliecl.  And  yet,  in  almost  every  case, 
where  the  killing  is  not  actually  seen,  it  is  possible  to  imagine 
an  accident.  Take  even  the  case  of  Dr.  Webster  who  killed 
Parkman.  No  eye  saw  the  deed,  but  the  facts  pointed  out 
Webster  as  the  man  who  disposed  of  the  dead  body.  Might 
it  not  have  been  as  fairly  imagined  that  the  killing  was  acci- 
dental in  that  case  as  this.  True,  he  tried  to  hide  and  destroy 
tiie  body.  '  But  did  not  this  man  run  from  the  dead  body  of 
his  wife,  and  implieilly  admit  the  killing  immediately  after- 
wards ? 

2.  For  these  reasons  we  affirm  the  judgment,  though  we 
will  direct  that  the  judge  resentence  the  prisoner,  and  in  so 
doing,  exercise  the  discretion  vested  in  him  by  law  in  cases 
where  the  conviction  is  founded  solely  on  circumstantial  evi- 

m 

dence.  We  do  not  suggest  what  his  sentence  shall  be,  but  we 
leave  it  0|>en  to  the  judge,  now  that  sometime  has  elapsed,  to 
commute  the  punishment  if,  as  his  conscience  is  at  present  in- 
formed, he  thinks  that  course  most  consistent  with  justice,  the 
)uiblic  interest^  the  fallibility  of  human  belief,  and  such  char- 
ity as  is  consistent  with  justice. 
Judgment  affirmed. 
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WiUiang  M,  LitTnphiii  A  Company  «f  al. 

Thomas  R.  Wim.iams,  administrator,  plaiiitifF  in  error.n. 
Wii.i.iAM  L.  Lajjpkin  &  Company  et  al.,  defeudants  in 
eri-or, 

1.  In  a  prriceeding  to  altsth  the  defendant  to  n  liilt  in  riquiij  for  violatfni 

esiBte  of  which  tie  vkb  one  of  the  adiniiii-'tratorH,  it  would  be  leclini* 
cullj  more  correct  lo  npecify  in  the  pelilion  whut  assets  tiaJ  been  col- 
lected ;  hilt  as  ihe  petilioi)  allpgud  that  he  had  col  I  eel  ed  a  large  anoiiDl 
of  »iich  assets  and  coiivt^rted  the  aime  to  hia  own  use,  a  demurrer 
thereto  was  proper';  overruled. 

2.  Where  a  dt-rHiidaiit  has  eight  days.not'ce  of  a  prnceediiiK  to  iiiicli 
him  Tor  violating  a  reairaiiiiiig  order  of  ihe  chancellor,  in  colleclin| 
and  coiiTcrliiig  In  bin  own  use  a  Urge  amount  of  the  assets  of  an  M- 
laie  of  which  he  was  one  of  the  adniiaiatrators,  the  fac'a  necefiarj  to 
sustain  such  charge  being  peculiarly  within  hi-i  own  knowledge,  111  ip- 
plicBlion  for  a  eominuanCB  was  priperly  overrul"d. 

B.  A  restruiiiiiig  order  ha^  all  the  force  of  an  injunction  un'il  rescinded 
or  modified  b;  the  chancellor. 

4.  The  judges  of  ihe  superior  courts  of  this  sate,  in  the  eierci^  of 
chancery  jurigdiciion.  must  necessarily  be  allowed  a  lar^e  discrelion  in 
enforcing  obedience  to  their  orders,  which  this  court  will  not  control 
unless  groEsty  abused. 

5.  It  is  within  the  di  cretlon  of  the  chancellor  to  rescind  or  modify  bii 
oiders  at  any  lime,  upon  an(E  lent  cause  theref  jr  being  showu,  or  ai 
the  exigencies  of  the  csae  may  require. 

Equity.  Attachment.  Contempt.  Itijiinction.  Contin- 
uance. Befoi-e  Judge  Hall.  Butts  county.  AtCIianibeis. 
January  13t)i,  1874. 

For  the  facts  of  tliis  case,  see  the  decision. 

D.  J.  Bailey;  Z.  D.  Harrison;  H,  Hendrick,  for 
plaintiff  in  error. 

Spber  &  Stewart;  Cabaniss  &  Turnbr;  Peeplbs  & 
Howell,  for  iJefendants. 

Warner,  Chief  Justice. 

This  was  an  application  by  petition  of  complainants  in  an 
njniiction  bill,  to  attach  the  defendant  for  contempt  for  tiie 
/iolatiun  of  a  restraining  order  of  the  judge  acting  as  clwn- 


ATLANTA,  JULY  TERM,  1874.     .         201 


Williams  vs.  Lampkin  &  Company  et  aL 


cellor,  made  in  the  cause,  pending  the  motion  to  grant  a  per- 
manent injunction.     The  restraining  order  granted    by  the 
chancellor  enjoined  the  defendant  from  further  collecting,  hav- 
ing or  using  the  books,  notes,  accounts,  debts,  duos,  claims, 
cash,  lands,  or  other  property  of  the  estiite  of  Tanner,  of 
\rhich  he  was  one  of  the  administrators,  or  removing,  using, 
Stilling,  or  offering  to  sell,  or  converting  to  cash,  any  portion  of 
said  estate,  which  was  duly  served  on  the  defendant.     The 
petition  for  the  attachment  set  forth  the  granting  of  the  in- 
junction, the  service  thereof  on  defendant,  the  appointment  of 
a  receiver  lo  take  charge  of  the  assets,  and  allege<l  that  the 
defendant  had  violated  the  injunction  by  collecting  a  large 
amount  of  assets  belonging  to  the  estate  of  Tanner  and  con- 
verting the  same  to  his  own  use.     The  presiding  judge,  acting 
as  chancellor,  granted  an  order  requiring  the  defendant  to 
show  cause  why  he  should  not  be  attached  for  contempt  in 
violating  the  injunction,  and  that  a  copy  of  the  order  be  served 
on  the  defendant  eight  days  before  the  time  appointed  for  the 
hearing  thereof.     The  defendant  appeared  and  demurred  to 
the  complainant's  petition,  which  demurrer  was  overruled,  and 
the  defendant  excepted.     The  defendant  made  a  motion  to 
continue  the  case,  which  was  overruled,  and  the  defendant 
excepted.     The  chancellor  heard  evidence  as  to  the  violation 
of  the  injunction  by  both  parties,  and  allowed  the  defendant 
to  file  his  answer  in  explanation  of  the  evidence  offered  by 
complainants,  and  then  granted  an  order  that  the  defendant 
be  imprisoned  in  the  common  jail  of  the  county  of  Butts  un- 
til he  paid  the  sum  of  $700  00  to  the  receiver  appointed  for 
Tanner's  estate,  that  being  the  amount  collected  by  him  after 
the  service  of  the  injunction,  and  $25  00  for  contempt  in  vio- 
lating the  injunction,  with  the  cost  of  the  proceeding;  where- 
upon the  defendant  excepted. 

1.  The  demurrer  to  the  petition  was  properly  overruled. 
The  injunction  had  been  served  on  the  defendant,  and  he 
knew  the  terms  of  it  It  was  alleged  in  the  petition  that  the 
defendant  had  violated  the  injunction  by  collecting  a  large 
amount  of  assets  belonging  to  the  estate  of  Tanner,  and  con- 
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verting  the  same  to  his  own  use.  It  would  have  been  tet-h- 
nically  more  correct  to  have  allegefl  the  specific  assels  of  the 
estate  which  lie  coIIect«l  aii'l  converted  to  his  own  use,  if 
known  to  the  complainants.  But  the  demurrer  admitted  that 
he  had  collected  &  lai^  amount  of  the  asi^ets  Monging  to  ihe 
estate  of  Tanner,  and  ctmverted  the  same  to  liis  own  iise, 
whereas,  the  injunction  restrained  him  from  the  collection  of 
any  jtart  thereof,  and  having  admitted,  by  the  demurrer,  tliat 
he  had  collcc-ted  a  large  amount  of  the  a%ets,  the  legid  {>i«* 
sumption  would  be  that  he  had  knowledge  of  the  specific  as- 
sets of  the  estate,  which,  by  his  own  act,  he  had  colltcted  and 
converted  to  his  own  use. 

2.  The  motion  for  a  continuance  was  properly  overralal  on 
the  grounds  stated  therefiir.  The  defendant  was  called  on  t» 
show  cause  why  he  should  not  be  attached  and  punii^lied  for 
contempt  in  violating  the  injunction,  and  he  was  served  with 
the  rule  to  show  cause  eight  days  before  the  time  appointed 
for  the  hearing  thereof.  The  grounds  for  continuance  were, 
that  the  defendant  did  not  know  what  acts  of  wrong  were 
chai^et)  against  him,  and  was  taken  by  surprise  by  the  evi- 
dence taken  ex  parte  by  the  complainants  against  him.  The 
defendant  wat  notified  by  the  rule  msj  served  upon  him  what 
was  the  wrong  charged  against  him,  to-wit:  the  violatioo  of 
the  injunction  which  had  l>een  served  upon  him  by  the  col- 
lection of  a  large  amount  of  the  assets  belonging  to  the  estate 
of  Tanner,  and  convepting  the  same  to  his  own  use,  and  there- 
fore he  could  not  have  been  surprised  when  the  complainants, 
on  whom  the  burden  of  jiroof  rested,  offered  evidence  to  sus- 
tain that  charge;  the  violation  of  the  injunction  was  the 
wrong  charged  against  him,  and  that  was  the  charge  he  was 
called  u|>on  to  answer ;  that  was  the  chai^  which  the  com- 
plainants were  Imnnd  to  establish  by  competent  evidence,  and 
which  they  did  establish  to  the  satisiaction  of  the  chancellor, 
and  what  the  witnesses  knew  in  relation  to  his  violation  of  the 
injunction  must  have  been  known  to  the  defendant  biniself. 
When  the  injunction  was  served  on  the  defendant,  it  was  his 
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clear  fluty  to  have  obeye<l  it.     The  terms  of  that  injunction 
have  been  already  recited. 

3«  It  is  possible  that  the  defendant  may  have  thought  that  the 
restraining  order  was  not  binding  upon  him  until  the  perma- 
nent injunction  was  granted  on  the  hearing  therefor,  as  he 
says  he  had  no  intention  to  violate  it,  but  the  law  is,  that 
when  an  order  restraining  the  parly  complained  ot,  is  granted 
until  tlie  hearing,  or  the  further  order  of  the  court,  such  restrain- 
ing order  shall  have  all  the  force  of  an  injunclion  until  re- 
scinded, or  modified  by  tlie  court:  Code  3211.  Every  de- 
cree or  order  of  a  court  of  equity,  may  be  enforced  by  attach- 
ment against  the  person  for  contempt.  Injunctions  may  also 
be  enforcted  by  attachment:  Code  sees.  4216,  4218.  In  this 
case, after  hearing  the  complainants'  evidence  as  to  the  violation 
of  the  injunction,  the  presiding  judge,  acting  as  chancellor, 
allowed  the  defendant  to  explain  that  evidence  by  his  answer 
so  far  as  he  was  able  to  do  so,  but  that  explanation  only  went 
to  show  that  the  collecting  of  the  assets  of  the  estate  by  the 
defendant,  after  the  service  of  the  injunction,  was  mainly  for 
the  purpose  of  securing  his  individual  claims  against  Tan- 
ner's estate,  which  he  could  not  lawfully  have  done  without 
violating  the  injunction. «  Whatever  claims  he  might  have 
had  against  the  estate  could  only  be  paid  according  to  the 
dignity  thereof,  by  the  decree  of  the  court  marshaling  the 
assets  of  the  estate,  and  not  by  an  appropriation  of  the  assets 
of  the  estate  by  the  defendant  himself  in  payment  of  his  own 
claims,  in  violation  of  the  injunction,  whatever  may  be  the 
justice  or  the  dignity  thereof  The  chancellor  ordered  the 
defendant  to  be  attached  and  imprisoned  until  he  paid  over 
to  the  receiver  the  $700  00  which  the  evidence  before  him 
showed  the  defendant  had  collected  or  received  from  the 
assets  of  the  estate,  after  the  injunction  had  been  served  upon 
him,  and  until  he  paid  $25  00  for  contetupt  of  the  order 
granting  the  injunction,  and  the  costs.  It  was  said  on  the 
argument,  that  this  order  of  the  judge  was  harsh  and  oppres- 
sive to  the  defendant;  the  way  of  the  transgressors  is  always 
hard.    When  the  defendant  took  the  responsibility  of  violat- 
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itig  the  injuiiction,  he  did  so  at  his  [wril.  AVhut  has  the  pre- 
siding judge,  acting  as  chancellor,  done  in  this  case?  H« 
onlered  the  defendant  to  pay  over  to  the  receiver  the  araoiiot 
of  the  assets  belonging  to  the  estate,  which  the  evidence  bc- 
~  fore  him  showed  that  tlie  defendant  had  collccte<l  or  received 
after  the  service  of  the  injunction  upon  him,  and  itii|xisol  a 
pecuniary  fine  of  $25  00  for  his  contempt  of  the  itijiiiictiun 
order,  including  the  costs  of  the  proceeding,  and  that  tlie  de- 
fendant be  attached  and  impri!<oned  until  he  paid  the  same. 
The  penalty  for  contempt  of  the  injunction  order  was  quile 
ino4lerate  enough,  and  it  was  nothing  but  right  that  the  de- 
fendant should  [my  over  to  the  receiver  the  amount  of  assets 
belong  to  the  estate,  wliich  he  had  collected  or  received  after 
the  injunction  had  been  served  uj>on  him  and  in  violation 
thereof,  and  it  was  competent  for  the  presiding  judge,  acting 
as  chancellor,  to  enforce  that  order  by  attachment  'and  im- 
prisonment. 

4.  The  judges  of  the  superior  courts  in  this  state,  iu  the  ei- 
ercise  of  the  chancery  jurisdiction  conferred  by  the  laws  tliere- 
of,  must  necessarily  be  allowed  a  large  discretion  in  granting 
and  enforcing  obfdlenee  to  the  orders  and  processes  which 
they  are  authorized  and  required  to  jssue,  and  this  court  will 
not  interfere  to  control  that  discretion,  unless  it  has  been 
grossly  abused.  This  court  has  no  original  jurisdiction  to 
grantor  dissolve  injunctions,  or  to  exercise  it^  discretion  tn 
the  enforcement  of  orders  in  relation  thereto  ;  that  jurisdiction 
and  discretion  is  vested  in  the  judges  of  the  sniwrior  courts, 
and  it  is  to  be  exercised  by  them,  subject  only  t«  be  reviewed 
by  this  court  when  the  laws  of  the  land,  or  tlie  principles  of 
equity,  have  been  violated  in  the  exercise  of  that  discretion. 

5.  It  is  within  the  discretion  of  the  chancellor  in  this,  sa 
well  as  other  cases,  to  rescind  or  modify  his  order  at  anytime, 
upon  sufficient  cause  therefor  being  shown,  or  as  the  exigen- 
cies of  the  case  may  require.  It  is  one  of  the  first  and  Im- 
perative duties  of  the  citizen,  to  obey  alt  lawful  orders  and 
judgments  of  the  regular  constituted  tribunals  of  the  state, 
and  it  is  also  tUc  correlative  duty  of  the  judicial  officers  of  the 
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State,  to  see  to  it  that  all  such  orders  and  judgments  are  re- 
si)e(tted  and  enforced,  in  the  exercise  of  that  sound  discretion 
vested  in  them  by  law  for  that  purpose.  In  view  of  the  facts 
difticlosed  in  the  record  before  us,  we  wmII  not  interfere  with 
the  exercise  of  the  discretion  of  the  presiding  judge,  acting  as 
chancellor,  in  granting  the  order  complained  of. 
Let  the  judgment  of  the  court  below  be  aflfirmetl. 


Riley  Wiuson,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

On  the  trial  of  an  indictment  for  an  assault  with  intent  to  murder,  the 
jury  may,  if  the  evidence  warrant  it,  find  the  defendant  guilty  of  an 
assault, *but  it  is  not  competent  for  the  juryto  find  a  verdict  of  an  at- 
tempt to  make  an  assault.  There  is  no  such  crime,  and  the  verdict  is 
void. 

Criminal  law.  Assault  with  intent  to  murder.  Before  Judge 
Strozer.    Mitchell  Superior  Court.    May  Terra,  1874. 

Wilson  was  placed  on  trial  for  an  assault  with  intent  to 
commit  murder,  alleged  to  have  been  committed  on  April  3tl, 
1873,  upon  the  person  of  one  Solomon  Davis.  The  jury  found 
him  "guilty  of  an  attemj)t  to  make  assault."  A  motion  in 
arrest  of  judgment  was  made  upon  the  ground  that  there  was 
no  such  crime.  The  motion  was  overruled,  and  defendant  ex- 
cepted. 

T.  E.  Lyon  ;  R.  F.  Lyon,  for  plaintiff  in  error. 

B.  B.  Bower,  solicitor  general,  for  the  state. 

McCay,  Judge. 

We  are  not  clear  that,  under  the  evidence,  the  jury  could 
have  found  the  defendant  guilty  of  even  an  assault.  True, 
he  presented  his  gun,  but  he  announced  an  intention  to  shoot 
only,  on  condition,  and  we  are  inclined  to  think  it  was  a  con- 
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dition  lie  had  a  right  to  impose.     He  was  at  his  own  house, 
and  it  does  not  clearly  appear  that  the  pereoifs  at  the  gate  liad 
any  right  to  interfere  with  what  was  going  on  in  the  house. 
Be  this  as  it  may,  thejnry  have  not  found  any  verdict  for  an 
assault.     Plainly  and  in  terms,  they  say  they  find  him  guilty 
of  attt*mpt  to  make  an  assault.     The  question  is,  can  any  judg- 
ment be  entered  upon  such  a  verdict?     Is  it  a  legal  verdict? 
Is  there  any  such  crime?     The  Code,  section  4357,  defines  an 
assault  to  be  "an  attempt  to  commit  a  violent  injury  on  the 
person  of  another."     Under  section  4712,  to  make  out  an  at- 
tempt to  commit  a  crime  it  must  appear  that  the  accused  has 
done  some  act  towards  the  commission  of  it,  and  either  fail  in 
the  i)erpetration  thereof,  or  be  prevented  or  intercepteil  in  exe- 
cuting the  same.    As  an  assault  is  itself  an  attempt  to  coramit 
a  crime,  an  attempt  to  make  an  assault  can  oidy  be  an  attempt 
to  attempt  to  do  it,  or  to  state  the  matter  still  more  definitely, 
it  is  to  do  any  act  towards  doing  an  act  towards  the  commis- 
sion of  the  offense.     This  is  simply  absurd.     As  soon  as  any 
act  is  done  towards  committing  a  violent  injury  on  the  person 
of  another,  (he  |)arty*doing  the  act  is  guilty  of  an  assiuilt,  ana 
he  is  not  guilty  until  he  has  done  the  act.     Yet  it  is  claimevl 
that  he  may  be  guilty  of  an  attemi)t  to  make  an  assault,  when, 
under  the  law,  he  must  do  an  act  before  the  attempt  is  a)ra- 
plete.     The  refinement  and   metaphysical  accumen  that  can 
see  a  tangible  idea  in  the  wonU  an  attempt  to  attempt  to  act 
is  too  great  for  practical  use.     It  is  like  conceiving  of  the  be- 
ginning of  eternity  or  the  starting  place  of  infinity. 
Judgment  reversed. 


Sidney   A.  Hunt,  executor,  et  al,,  plaintiffs  in  error,  rs. 
James  O.  H.  Peruy,  defendant  in  error. 


Where  fraud  is  allegpd  by  the  complainant,  it  will  take  an  extreme  cAse 
to  induce  this  court  to  control  the  discrelioo  of  the  chancellor  in  re- 
fusing to  dissolve  an  injunction. 
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Injunction.    Fraud.    Before  Judge  James  Johnson.    Tal- 
bot county.     At  Chambers.     October  15th,  1874. 

This  case  is  sufficiently  reported  in  the  decision. 

B.  H.  BiGHAM,  by  brief,  for  plaintiffs  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  file<l  by  the  complainant  against  the  defend- 
ants, praying  for  an  injunction  to  restrain  the  sale  of  a  certain 
dfe*crilx?tl  tract  or  settlement  of  land,  on  the  ground  of  the 
fraudulent  conduct  and  combination  of  defendants  to  defeat 
the  complainant's  vendor's  lien  which  he  claimed  on  the  land 
for  the  purchase  money  due  therefor,  under  a  sale  made  by 
complainant's  father  to  one  Drummond  in  1859,  under  whom 
the  defendants  claim,  as  is  alleged,  with  notice  of  said  vendor's 
lien.  The  presiding  judge  granted  the  injunction  prayed  for, 
with  leave  to  the  defendants  to  move  for  a  dissolution  thereof 
on  a  certiiin  day  named  in  the  order.  At  the  lime  appointed, 
the  defendants  made  a  motion  to  dissolve  the  injunction  on 
the  filing  of  the  answer  of  Hunt,  one  of  the  defendants,  which 
motion  was  overruled,  and  the  defendants  excepted. 

In  view  of  the  allegations  contained  in  the  complainant's 
bill,  we  will  not  interfere  with  the  exercise  of  the  discretion 
of  the  court  in  refusing  to  dissolve  the  injunction,  the  more 
esi)ecially  when  fraud  is  alleged  on  the  part  of  the  defend- 
ants, as  in  this  case,  which  is  a  question  for  the  consideration 
of  a  jury  on  the  final  hearing  of  the  cause. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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"VViLi-iAM  A.  Hatcher,  pluinliJT  in  error,  vs.  Subs  E 
Jones,  president,  defendant  in  error, 

ThKt  the  mortgagor  has  been  adjuiiged  a  bankrupt,  and  the  prop«fi; 
inort;;iig''d  uluimed  by  him  in  the  ecliedule  to  bis  pptiiion  a»iifxed  ut 
liomestead,  (it  not  aiipeariiig  that  tbe  mortgagee  ever  proved  his  debt, 
or  that  any  slepu  have  been  taken  in  Ibe  bankrupt  court  10  cainentK 
discharge  hia  m or' gage  lieu,)  are  no  reaion*  mb;  Ibe  stale  courls  bhoald 
iiot  proceed  lo  foreclose  (he  mortgage. 

Bankrupt.  Mortgage,  Homestead.  Before  Judge  Stko- 
ZER.     Cidlioiin  Superior  Coiirt.     March  Term,  1874. 

On  Jniie  4tli,  1873,  a  rule  nisi  isstieil  at  the  instance  of 
Jotm  E.  Jones,  as  pri'sideiit  of  the  Central  Georgia  Bant, 
against  William  A.  Hatcher,  requiring  him  to  show  (ause 
why  a  certain  mortgage  executed  by  him  on  February  2Jlli, 
1871,  sliould  ni)t  be  forecloseti.  The  defendant  was  served 
on  Jutie-lStli,  1873.  He  showed  for  cause  that  on  Novem- 
ber Ist,  1873,  he  was  adjudged  to  be  a  bankrupt;  tliat  uii 
Fcbruaiy  7th,  1874,  L.  D.  Slonroe  was  a_|>i>o!Ntt-d  his  as- 
signee; tliat  the  property  embraced  in  the  mortgage  aforesaiil 
was  set  forth  in  the  schedules  to  his  petition  attached  aA(l 
claimed  an  a.  )ii>mestc>ad  exemption;  and  that  further  proceed- 
ings should  bo  stayed  until  tlie  determination  of  tlie  baiik- 
ru|it  court  on  the  question  of  Ins  discharge.  Tlie  court  over- 
riileil  said  iiliowing  and  ordered  a  rule  absolute  to  issue;  ivhere- 
upoa  tlic  dclendatit  excepted. 

J.  JuHN  Beck;  A.  Hood,  by  brief,  for  plaintiff  in  error. 

C.  B.  WooTEN,  by  R.  F.  Lyon,  for  defendant. 

McCay,  Judge. 

Tlie  bankrupt  was  well  aware  that  he  had  given  this  mort- 
gage, and  it  was  his  own  fault  to  have  taken  his  exemption  on 
the  property  mortgaged.  The  bankrupt  act  expressly  preserves 
the  liens  of  mortgages,  and  if  the  mortgagee  does  not  prove 
his  debt,  he  may  proceed  with  his  mortgage  without  reference 
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U)  tlie  proceedings  in  bankruptcy.  Had  the  assignee  so  de- 
termined, he  might  have  forced  the  mortgagee  into  the  bank- 
rupt court.  If  the  claim  of  the1>ankrupt  for  exemption  was 
superior  to  the  mortgage,  and  it  was  necessary  to  settle  the 
rights  of  the  parties,  to  Cidl  the  mortgagee  before  the  bank- 
rupt court,  we  doubt  not  it  could  have  been  done.  But  un- 
less the  mortgagee,  either  by  iiis  own  volition  or  by  proceed- 
ings for  the  purpose,  is  before  the  bankrupt  court,  any  dispo- 
sition of  pro|)erty  there  is  always  subject  to  incumbrances. 


Judgment  affirmed. 


Thomas  A.  Askew,  executor,  plaintiff  in  error,  vs.  Joun  A. 
PATTEitsoN  et  aLy  defendant  iu  error. 

1.  Ejectmpnt  waa  brooght  by  plaintiffs  against  defendant  for  a  certaia 
tract  of  land.  The  letter,  had  made  advances  for  the  beneBt  of  the 
plaintiffs  and  of  the  property  now  sought  to  be  recovered,  and  had 
purchased  the  land  in  satisfaction  of  said  indebtedness,  at  a  sale  made 
under  the  order  of  the  chancellor.  This  order  was  attacked  by  the 
plaintiffs  a<s  illegal : 

Hddj  that  even  if  such  order  was  auauthorized,  yet  the  defendant,  hav- 
ing purchased  the  property  in  good  faith,  under  color  of  legal  proceed- 
ceediiig.s,  might  set  up  the  facts  aforesaid  by  an  equitable  plea,  and 
claim  to  bo  reimbursed  before  a  recovery  could  be  bad. 

2.  Where  a  trust  deed  was  executed  prior  to  the  time  when  the  Code 
went  into  eflfect,  but' the  lif-i  tenant  did  not  die  until  after  that  date, 
leaving  the  remaindermen  minors  : 

UMj  that  the  chancellor  had  authority,  at  chambers,  to  appoint  a  tra&> 
tee  for  said  minors,- and  to  order  a  sale  of  the  property. 

Ejectment.      Trusts.      Minor?.     Equity.      Before  Judge 
Schley.    Bryan  Superior  Court.     April  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 
George  A.  Mercer,  for  plaintiff  iu  error. 
Alfred  B.  Smith,  for  defendants. 
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Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  hrouglit  hy  the  iilainiilTs 
recover  the  j>i>s,setwion  of  a  certain  described  tract  of  land  in 
ryan  county,  known  as'"Slerling  Bluff."  The  plainliB 
irive  tlieir  title  to  the  premises  in  lUspiite  under  twodwds, 
le  made  by  Mldilleton  in  June,  1854,  to  Charles  B.  Patar- 
n,  trustee,  conveying  said  jtreniises  tosaid  Patterson,  in  Imst 
and  for  the  sole  use  and  separate  benclit  and  behoof  <if 
rs.  Marion  E.  Patterson,  wife  of  William  Patterson,  fit 
id  during  the  term  of  her  natural  life,  and  from  and  uD«r 
;r  death,  then  in  trust  for  the  use,  benefit  and  behoof  of  ali 
id  every  the  cliild  and  children  of  the  said  Marion  E,  P»t- 
rson  and  William  Patterson,  who  may  be  living  at  tliedoatli 
'  the  said  Marion  E.,  liis,  her  or  their  heirs  and  assigns  for- 
cr.  The  other  deed  was  executed  by  Bo  Ian  to  Charles  B. 
■itterstm  in  July,  1854,  conveying  the  laud  sue<l  for  to  saiJ 
liarles  B,  Patterson,  in  trust  to  and  for  the  sole  and  sejraraW 
c  of  said  Marion  ET  Patterson  for  and  during  the  term  uf 
T  nntnnd  life,  free  from  the  debts  and  contracts  of  her  li"*- 
iiv\,  William  B,  Patter.son,  or  any  future  husband;  and  fn)"! 
id  alVcr  the  death  of  the  suid  Marion  E.,  then  in  trust  (ot 
eh  child  or  children  of  (lie  said  Marion  E.,  the  issue  of  tlie 
esent  or  any  future  marriage,  as  the  said  Marion  E.  nmy 
ive  living  at  tlie  time  of  her  death.  The  plaintiffs  iu  tlie 
urt  below  were  the  children  of  William  and  Marion  E.  Pal- 
rson.  Marion  E.  died  in  April,  1865,  and  William  after- 
inls.  Charles  B.  Patterson,  the  trustee,  dieil  befijre  Marioa 
,  It  appears  from  the  evidence  in  the  record  that  in  Janu- 
y,  1806,  the  judge  of  the  superior  court,  at  chambers,  on 
e  application  of  the  children  of  William  and  Marioa  E. 
itterson,  by  their  next  friend,  appointed  James  G.  Pattereoa 
their  trustee,  with  authority  to  sell  and  dispose  of  saiJ 
nds  and  reinvest  tlie  proceida  thereof.  Afterwards,  on  the 
h  of  February,  1871,  the  judge  of  the  superior  court,  at 
iaml>ers,  on  the  application  of  J.  G.  Patterson,  the  appointed 
ustee,  and  the  children  of  Marion  E.  Patterson  claiming 
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under  said  deeds,  (those  who  were  infants  being  represented 
by  tlieir  next  friend,)  granted  an  order  for  the  sale  of  the 
"St<?rling  Bhiff"  lands  by  the  trustee  theretofore  appointed, 
for  the  payment  of  a  debt  due  Philip  H.  Behn,  and  to  invest 
the  overplus,  if  any  there  be,  in  accordance  with  the  provis- 
ions of  the  deed  creating  said  trust.  The  land  was  sold  under 
this  (lecretiil  order  of  the  judge,  and  was  bid  off  by  Behn,  he 
being  the  highest  and  best  biilder,  at  the  sum  of  $5,000  00. 
J.  G.  Patterson,  the  appointed  trustee,  and  Magoffin,  who 
appears  from  the  record  to  have  been  the  next  friend  of  the 
infant  children,. made  him  a  deed  to  the  land  so  purchased, 
the  trustee  acwpting  the  indebtedness  of  the  estate  which  he 
represented  to  Behn,  as  payment  of  the  ])urchase  money  for 
the  land.  The  plaintiffs  seek  to  recover  the  land  from  Behn's 
executor  or  his  tenant,  on  the  ground  that  they  have  the  legal 
title  to  it;  that  on  the  death  of  their  mother,  Marion  P^.,  the 
trust,  inuler  the  deed,  was  executed  and  the  legal  title  to  the 
land  was  vested  in  them,  and  that  the  judge,  at  chambers,  had 
no  legal  authority  to  appoint  a  trustee  for  them  afier  the  death 
of  their  mother,  and  order  a  sale  of  the  land  as  triuit  property. 
To  the  plaintiffs'  action  tiie  defendant,  as  the  executor  of  Behn, 
filed  an  etjuitiible  plea,  in  which  he  alleged,  that  for  several 
years  before  the  death  of  his  testator,  the  premises  sued  for 
were  held  by  the  said  James  G.  Patterson,  the  a|)pointed 
trustee,  as  a  trust  astate,  for  the  common  benefit  of  the  plain- 
tiffs, the  children  of  William  and  Marion  E.  Patterson,  and 
that  said  acting  trustee  and  the  estate  which  he  re{)resented  as 
such  trustee,  ha<l  become  justly  indebted  to  his  testator  for 
services  rendered  and  money  and  supplies  furnished  by  him 
to  said  estate,  and  to  said  appointed  trustee  in  charge  tliereof, 
for  the  use  and*  benefit  of  said  estate,  and  of  the  plaintiffs  as 
the  owners  thereof,  to  the  amoimt  of  $11,150  00;  that  the 
projKirty  was  sold  under  the  order  of  the  judge  to  liquidate 
that  indebtedneas;  that  he  purchased  the  proj)erty  at  the  sale 
for  §5,000  00,  and  released  the  balance  of  his  claim  of  $6,150 
for  the  benefit  of  said  estate  and  the  owners  thereof;  that  the 
plaintiff  obtained  the  full  benefit  of  the  compromise,  and  en- 
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loVG<)  tlie  fruilii  tlitTeuf;  that  they  are  insolveut, 
proncrty  of  any  kiiwi,  excejtt  tlie  |>roi>crty  coii' 
lefeiidant's  testator,  as  herein  be  fore  stalctl.  T 
Tuseil  the  dercndaiit'd  request  (o  einirge  the  jury 
>nti{le(l  to  sc-t  ii|>  Ills  e<]Liitable  ilcfeiise  to  the  |ilai 
but,  on  tiie  contrary,  cliarged  tlie  jiiiy  that  he 
w;  and  also  charged  the  jury  that  tins  case  w 
similar  to  that  of  Milledffe  r«.  Briftm,  an<t  was 
ill  its  features  by  that  deeision;  that  the  3it[K>iDtii 
G.  Patterson,  as  trustee,  was  void,  and  that  llicn 
estate  for  the  use  of  which  supplies  could  have  b 
by  defeiidant's  testator;  whereupon,  the  defendai 

1.  Assuming,  as  the  argument  for  the  defen 
3oes,  that  the  trust  was  executei!  on  the  death  o 
the  mother  of  the  plaintitis,  and  that  the  li'ga 
laud  vi-sted  in  them,  and  that  there  w:is  no  tri 
which  the  judge  of  the  superior  court,  was  autlic 
!kt  chaml^ers,  tu  ap[>oiut  n  trustee,  and  order  a  sah 
EFty  as  Iru^  projierty,  still,  if  the  defendant's  le 
tually  make  advances  for  the  benefit  of  the  pla 
the  benelit  of  the  estate  which  they  are  now  seeki 
and  having  purchased  the  prit{>erty  in  good  faiti 
nf  legal  pi'oct-etliiigs,  iu  satisfaction  of  such  at 
eqiiitaiilc  and  just  that  he  should  be  reimbursed 
tiffs  to  the  extent  of  the  advances  so  made  for  tin 
for  the  benefit  of  their  estate,  to  which  they  are 
to  enforce  their  legal  rights.  AVIicther  the  adva 
the  defendant's  testator  were  made  for  the  benefit 
tiffs  or  for  the  iKiielit  of  their  pro[»erty  now  in 
would  be  questions  to  be  decided  at  the  trial,  u 
deuce  in  the  ca^e. 

2.  What  we  have  heretofore  said  in  relation  t 
the  defendant  to  file  his  equitable  plea,  has  bee 
Eissumption,  as  contended  for  by  the  defendants 
the  judge  of  the  superior  court  hud  no  lawful 
tliority,  at  chambers,  to  appoint  a  trustee  for  thi 
dren  of  Marion  E.  Patterson,  in  January,  18( 
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trust  deed,  and  to  order  a  sale  of  the  property,  at  chambers, 
in  February,  1871,  as  b^d  property  of  said  minor  children. 
But  is  it  true,  in  view  of  tlie  facts  of  this  case  and   the  law 
applicable  thereto,  tiiat  the  judge  of  the  superior  court,  at 
chambers,  did  not  have  the  power  and  authority  to  appoint  a 
trustee  for  the  minor  children  of  Mrs.  Marion  E.  Patterson, 
and  order  the  sale  of  the  property  as  truat  property.     The 
proj)erty  was  conveyed  in  trud  from  and  after  the  death  of  the 
said  Marion  E.  for  such  child  or  children  of  the  said  Marion 
E.,  the  iasue  of  the  present  or  any  future  marriage,  as  the  said 
Marion  E.  may  have  living  at  tlie  time  of  her  death.     Mariou 
E.,  the  mother,  as  the  record  shows,  died  in   1865,  after  the 
adoption  of  the  Code,  leaving  her  children  as  remaindermen, 
who  were  minors.     The  2306th  section  of  the  Code  declares 
that  "  trust  estates  may   be  created  for  the  benefit  of  any 
female,  or  minor  or  person  non  compos  mentis,*'     Although 
tlie  deed  of  trust  in  this  case  was  executed  prior  to  the  adop- 
tion of  the  Code,  the  right  of  the  children  to  the  possession 
of  the  property  under  it  did  not  accrue  until  the  death  of  their 
mother,  in  1865.     Until  the  time  of  her  death,  it  could  not 
have  been  known  whether  she  would  leave  any  child  or  chil- 
dren living  at  that  time,  or  how  many,  and  therefore  the  ne- 
cessity of  having  a  trustee  for  them  did  not  arise  until  af- 
after  the  death  of  their  mother.     When  their  right  to  the 
possession  of  the   trust  property  did  accrue  to  them  they 
were  minors,  and  incapable  of  managing  it,  and  the  trust 
having  been  created  for  their  benefit,  and  the  trustee  ap- 
pointed by  the  deed  being  dead,  the  judge  of  the  superior 
court,  at  chaml>ers,  in   1866,  did  have,  iu  our  judgment, 
the  lawful  power  and  authority,  under  the  provisions  of  the 
Cole,  to  appoint  a  trustee  to  manage  it  for  them  during 
their  minority,  and  to  order  a  sale  of  the  property  in  1871, 
In  the  case  of  MUledge  vs,  Bryan,  49  Georgia  Reports,  397, 
Mary  Milledge  died,  and  the  legal  estate  vested  in  the  chil- 
dren of  Catharine  Milledge,  before  the  adoption  of  the  Code, 
and  the  ordere  of  the  judge  of  the  superior  court,  at  chambers, 
appointing  John  Milledge  trustee  for  his  wife  and  children, 
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niid  directing  tlie  executiim  of  the  mortgage,  were  also  innde 
before  the  adoption  of  the  Oxli-,  and  tliat  coiiatitiites  the<lif- 
ferenee  between  the  facts  of  that  csise  and  tlic  facts  of  the  rase 
now  before  us.  In  the  case  now  nnder  consideration,  the 
trust  contlnneil  so  long  as  t)ie  remaindermen  under  the  tnist 
deed  were  incapaijle  of  managing  their  property  in  their  mvn 
right,  and  hence  it  was  the  duty  of  the  judge  of  the  superior 
cunrt  to  appoint  a  trustee,  as  was  done  in  this  case,  to  manage 
it  for  tiiem  during  their  minority.  By  the  provisions  of  tlie 
Co<le  a  trust  esiate  may  be  oreatetl  for  tbe  l)enefit  of  a  minor, 
and  that  being  so,  there  was  something  for  tlie  trustee  toilo 
after  tlie  deatli  of  Marion  E.,  the  mother,  to-wit:  to  protect 
the  property  of  Iier  cliildreu  during  tiieir  minority.  In  our 
judgment,  in  view  of  tlie  facts  of  tiiis  case  as  disclosed  by  the 
record,  the  court  errc<l  in  its  charge  to  the  jury  as  set  forth 
therein. 
■    Let  the  judgment  of  the  ccurt  below  l>e  reversed. 


Thomas  J.  Boynton,    plaintiff  in   error,  vs.   Peter  W. 
TwiTTY  et  al.,  administrators,  defendants  in  error. 
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Evidence.      Promissory   noles.     Befoi-e  Judge    Kiddoo. 
Dougherty  Superior  Court.     April  Adjourned  Term,  1874. 

On   February  11th,  1869,  Peter  W.  Twitty  and  B.  F. 
Cochran,  as  admiuistrators  upon  the  estate  ot  John  M.  Cocb- 
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ran,  dtK^eased,  iiiatitutetl  proceedings  against  Thomas  J.  Boyn- 
ton  t4>  foreclose  a  mortgage  on  certain  property,  executed  by 
him  on  Octol)er  3d,  1859,  to  secure  the  payment  of  two  prom- 
issory notes,  one  dated  December  9th,  lcS57,  payable  one  day 
after  dale  to  John  M.  Cochran  or  bearer,  for  $2,300  00,  with 
credits  thereon  amounting  to  ^708  16  ;  the  other  dated  June 
2Gth,  1858,  payable  as  the  first,  for  $1,800  00,  "value  re- 
ceivcil." 

The  defendant  showed  for  cause  as  follows :  John  M. 
Cochran,  the  plaintiffs'  intestate,  William  J.  McBryde  and 
the  defendant,  were  partners  doing  business  under  the  firm 
name  and  style  of  Boynton,  Cochran  &  Company.  The  defend- 
ant had  l)ecome  seriously  embarrassed  from  certain  individual 
debts  and  from  having  alloweil  his  name  to  be  used  as  security 
for  his  brother  C.  A.  Boynton.  It  was  apprehended  that 
these  liabilities  might  destroy  the  business  of  the  firm,  in 
which  event  it  was  stipulated  and  agreed  that  McBryde  would 
1)0  damaged  $2,300  00  and  Cochran  $1,800  00.  Tlie  note  for 
?1,800  00  was  given  to  the  latter  for  his  protection,  and  the 
mortgage  subsequently  executed  to  secure  tlie  same.  Neither 
said  firm  of  Boynton,  Cochran  &  Company,  nor  Cochran,  sus- 
tained any  loss  from  said  individual  liabilitiesof  defendant,  as 
he  pai<l  them  off.  Thus  there  has  never  been  any  breach  of 
the  mortgage,  and  said  instrument,  as  well  as  the  note  for 
$1,800  00,  has  answered  its  purpose. 

The  plaintiffs  introduced  the  mortgage  and  the  note  for 
$1,800  00  and  closed. 

The  defendant  proposed  to  prove  by  William  J.  McBryde, 
the  facts  stated  in  his  plea.  On  objection  made,  said  evidence 
was  excludcHl  u|K)n  the  ground  that  it  altered  and  varied  the 
written  contract,  and  defendant  excepted.  The  jury  returned 
a  verdict  for  the  plaintiffs  for  $1,800  00  principal,  with  in- 
terest.   Error  is  assigned  upon  the  above  ground  of  exception. 

R.  N.  Ely;  Vason  &  Davis,  for  plaintiff  in  error. 
William  E.  Smith;  G.  J.  Wright,  for  defendants. 
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McCay,  Judge. 

Tliat  this  promissory  note  is  scctir&I  hy  mortgage,  does  not, 
ill  our  judgment,  oiler  tlie  rules  of  evidence  upon  liie  exist- 
ence or  amount  of  the  debt.  On  the  trial  of  tlie  issue,  wliicli 
the  statute  provides  for,  the  defendant  may  sot  up  any  defeni* 
he  might  set  up  in  an  ordinary  suit  iiistittilctl  on  the  debt  secur- 
ed, \Ve  think,  too,  that  the  evidence  sufficiently  shows  that 
the  note  secured  is  the  same  $1,800  00  note  the  witness  allude 
to,  to  allow  the  evidence  to  go  to  the  jury,  if  it  be  otherwise 
unobjectionable.  We  think  it  very  clear,  too,  that  tlie  wit- 
ness is  comjwteiit  to  testily  notwithstanding  the  death  of 
Cochran.  He  is  not  the  other  party  to  the  cause  of  action  on 
trial.  True  he  says  tiie  defendant  made  a  note  to  iiirn,  oa 
the  same  consideration  as  he  made  this  note  to  Cochran,  but 
the  contract  was  a  distinct  thing  with  each,  and  the  witness 
did  not  have,  and  does  not  have,  any  interest  in  the  defend- 
ant's note  to  Cochran,  At  last,  therefore,  the  only  question 
is,  was  llie  evidence  competent?  Was  it  an  eB'ort  by  iiarol, 
to  alter  or  vary  the  terms  of  a  written  instrument  ?  The  evi- 
dence affirms  the  terms  of  tlie  qote,  except  that  whilst  the 
note  professes  lobe  for  value  received,  the  parol  evidence  says 
that  no  ciish  or  pn)|ierty  passed;  that  no  debt  existed,  but 
tiiat  the  note  was  given  to  indemnify  Cochran  (o  the  aniouut 
of  $1,80000  against  a  contemplated  loss,  by  reason  of  the  an- 
ticipated failure  of  Boynton.  Is  this  varying,  the  terms  of 
the  note?  Is  this  withtu  the  meaning  of  the  rule,  that  parol 
evidence  is  not  admissible  to  vary  or  explain  a  written  in- 
strument? 

By  tiie  common  law,  the  burden  was  always  on  the  plain- 
tiff to'prove  the  contmct  sueii  on  was  for  a  legal  considera- 
tion. If  the  suit  was  on  a  written  contract,  and  the  consider- 
ation was  set  out,  then  the  proof  of  the  execution  of  the  writ- 
ing was  sufficient;  but  if  there  was  no  acknowledgment  of 
the  consideration  in  the  writing,  it  was  necessary  for  the  plain- 
tiff to  show  it  by  proof,  and  so  settled  was  the  rule  that  in  cases 
coming  within  the  statute  of  frauds,  where  the  agreement  was 
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required  to  be  in  writing,  the  courts  held  that  the  writing 
miLst  express  what  the  consideration  was.     But  promissory 
notes  and  bills  of  exchange,  under  the  Statute  of  Ann,  and 
the  custom  of  merchants,  stood  on  a  different  footing.     In 
tliem  no  consideration  was  required  to  be  shown ;  they  im- 
ported, prima  facie,  a  consideration.     Even  the  words  value 
received  are  not  necessary.     But  this  presumption  was  only 
prinui  facie,  and  might  be  rebutted  by  showing  the  truth  of 
the  case:  See  Chitty  on  Bills,  where  the  subject  is  fully  dis- 
cu83e<l,  and  the  authorities  cited.     The  acceptor  df  a  bill  of 
exchange  or  the  indorser  of  a  note,  are  presumed,  the  one  to 
have  funds  of  the  drawer,  and  the  other  to  have  received  value 
for  tlie  note  on  a  transfer  of  it;  and  yet  it  has  long  been  well 
settled  that  they  both  may  show  by  parol  the  contrary,  and 
that  they  became  parties  to  the  paper  as  security,  and  for  the 
accommodation  of  the  maker.    It  is  no  contradiction.    A  note 
or  bill  rarely  does  set  forth  the  consideration ;  it  is  either  si- 
lent on  the  subject  or  is  in  general  words,  as  on  account  or  for 
value  received.     And  the  authorities  are  uniform  that  the 
true  consideration  may  be  shown.     The  case  where  an  accep- 
tor of  a  bill,  or  indoi'ser  of  a  note,  is  allowed  to  show  that  he 
got  no  value,  and  was  only  an  accommodation  acceptor  or  in- 
dorser, is  a  familiar  one.     And  yet  this  is,  in  substance,  the 
very  case  at  bar.     A  accepts  a  bill  of  exchange.     The  law  as- 
sumes that  he  has  funds  of  the  drawer  in  hand.     That  is  the 
legal  effect  of  his  contract,  and  yet  he  is  allowed  to  show  that 
he  did  not  have  funds;  that  he  was  only  a  surety,  and  if  the 
holder  knew  the  facts  he  will  be  liable  for  any  act  in  violation 
of  the  rights  of  the  surety.     The  case  of  Soley,  executor,  vs. 
Hind,  executor,  6  Car.  &  Payne,  316,  was  very  like  the  case 
at  bar.    There  a  man  had  given  his  promissory  note  in  the 
usual  form  for  £100  00.     It  was  pleaded  and  proven  that  the 
note  was  given  in  consideration  of  certain  services  tliat  the 
maker  expected  the  payee. to  render  in  executing  his  (the  ma- 
ker's) will,  he  having  appointed  him  executor;  it  was  then 
proved  that  the  payee  died  before  the  maker,  and  that  the  con- 
sideration had  thus  failed.     It  is  sometimes  difficult  to  say 
Vol,  Liii.  15. 
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when  the  parol  evidence  oflered  is  a  mere  explanation  of  tlia 
consideration,  and  when  it  is  an  attempt  to  attach  a  conditioa 
to  the  contract,  and  it.  is  hard  to  recondle  all  the  cases  forlbi» 
reason.  The  Hoe  of  distinction  is  often  so  dim  that  one  mind 
Bees  the  case  on  one  side  of  it,  and  another  mind  sees  it  on  tlw 
other.  Without  doubt,  you  may  always,  in  the  case  of  a  prom- 
issory note,  show  by  parol  what  was  the  true  consideration ; 
that  is,  what  the  maker  got,  or  the  payee  euSered  or  lost,  or 
what  was  the  motive  that  led  to  the  making  of  the  paper.  If 
this  motive  was  not,  in  law,  a  valid  consideration,  or  has  failal, 
or  if  the  payee  has,  on  bis  part,  violated  some  undertaking, 
expressed  or  implied  by  law  on  his  part,  so  that  the  consider- 
ation has  failed,  or  has  proved  to  be  do  consideration,  then 
the  whole  facts  may  be  shown  by  parol.  But  if  the  thing 
proposed  to  be  proven  attaches  a  condition  to  the  note,  as  that 
in  a  certain  event  it  is  not  to  be  paid,  or  is  to  be  paid  at  a  dif- 
ferent lime  from  the  time  stated,  or  not  to  be  paid  in  money, 
etc.,  then  parol  evidence  is  inadmissible.  In  the  case  of 
JLester,  the  consideration  was  the  services  of  the  attorneys; 
and  it  was  attempted  to  be  shown  that  it  was  agreed  that  the 
note  should  not  be  paid  unless  the  services  proved  effective. 
In  the  Sewing  Machine  case,  the  consideration  was  the  sew- 
ing machine,  but  it  was  proposed  to  show  that  the  note  was 
to  be  given  up  if  the  defendant's  wife  siiould  object.  So  in 
the  cases  at  the  last  term  against  Thompson  and  others.  The 
note  was,  on  its  face,  given  for  the  premium  on  an  insurance 
policy  actually  issued,  and  it  was  attempted  by  parol  to  alter 
not  only  the  note  but  the  contract  of  insurance,  by  showing 
that  the  defendant  was  to  have  the  right,  at  his  ]ileasnre, 
to  withdraw  from  the  bai^in.  But  the  case  at  bar  elands 
on  a  different  footing.  Here  the  parties  feared  loss,  and  it 
was  agreed  that  the  loss  might  go  as  high  as  Sl,800  00,  and 
tliis  note  was  given  and  secured  to  protect  the  plaiuti£&'  in- 
testate i^inst  that  loss.  The  consideration  was  good.  But 
it  turned  out  no  loss  has  accrued.  The  consideration  has 
failed.  It  stands  on  the  footing  of  a  note  or  acceptance  placed 
as  collateral  to  cover  future  advance,  in  which  case  the  courts 
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bold  that  the  note  or  aoccptance  is  good  only  for  the  amount 
of  the  advances.    If  this  testimony  is  true^  this  note  was  never 
intended  for  negotiation,  and  as  between  the  parties  this  fact 
may  always  be  inquired  into. 
Judgment  reversed. 


Wilcoxen  Manufacturing  Company,  plaintiff  in  error, 
vs.  Bohanan  &  Morgan,  defendants  in  error. 

h  A  letter  from  the  book-keeper  of  a  manufacturing  company  to  the  de* 
fendantfl,  without  further  proof  of  his  authority,  is  inadmissible  to 
show  that  the  goods  of  said  company  were  not  sold  to  the  defendants, 
but  sent  to  them  on  consignment. 

2.  The  evidence  being  conflicting,  a  new  trial  will  not  be  ordered. 

Principal  and  agent.     New  trial.    Before  Judge  Buch- 
anan.    Campbell  Superior  Court.     February  Term,  1874. 

For  the  &cts  of  this  case,  see  the  decision. 

Douglass  &  Turner,  for  plaintiff  in  error. 

Ko  appearance  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  suit  instituted  by  the  plaintiff,  in  a  justice's 
court,  against  the  defendants,  on  an  account  for  one  bale  of 
cotton  yams,  of  tlie  value  of  $100  00.  The  defendants  al- 
leged in  their  plea  to  the  plaintiff's  suit  against  them,  that 
they  never  purchased  the  cotton  yarns  from  the  plaintiff  as 
charged  in  its  bill  of  particulars,  but  received  the  same  to  sell 
for  plaintiff  on  consignment,  and  that  said  yarns  were  de- 
stroyed by  fire  by  the  burning  of  their  store-house  in  the 
town  of  Palmetto,  without  any  neglect  or  carelessness  on  the 
part  of  defendants."  An  appeal  was  taken  from  the  decision 
of  the  justice's  court  to  the  superior  court,  and  on  the  trial  of 
the  appeal  in  the  last  named  court,  the  jury  found  a  verdict 
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for  the  plaintiff  for  the  suin  of  $11  40.  The  plaintiff  mde 
amotion  for  a  new  trial  on  two  grounds:  1st.  Because  the 
court  erred  in  admitting  in  eviilence  the  contents  of  a  letter 
of  one  Randall  against  the  plaintiff.  2d.  Because  the  venllct 
was  contrary  to  tlie  evidence,  and  decidedly  against  the  wdglit 

tbe  appointment  of  tbe  receiver: 
of  the  evidence.  The  motion  for  a  new  trial  was  overnilcd, 
and  the  plaintiff  excepted.  The  main  question  in  issue  be- 
tween the  parties  at  tlie  trial  was,  whether  the  bale  of  yams 
was  sold  by  the  plaintiff  to  the  defendants,  or  sent  to  them  to 
be  sold  on  coniiigDment  for  and  on  account  of  the  plaintiff. 
On  this  point  in  the  case  the  evidence  in  the  record  is  con- 
flicting. In  the  letter  of  one  of  the  defendanls  ordering  the 
yarns,  nothing  is  said  about  ordering  the  same  to  be  sent  to 
the  defendants  to  be  Bold  by  them  on  commission  or  consign- 
ment. In  proving  the  contents  of  the  Randall  letter,  one  of 
the  defendants  stated  that  the  letter  said  "that  we  must  make 
the  yarns  net  the  company  $1  75  per  bunch."  The  loss  or 
destruction  of  that  letter  was  not  shown  by  the  evidence  con- 
t:iined  in  the  record,  so  as  to  authorize  the  contents  thereof  to 
have  been  proved  at  the  trial.  Besides,  it  was  not  shown  that 
Randall  was  the  authorized  agent  of  plaintiff  to  sell  cotton 
yarns,  or  to  forward  ttie  same  to  defendants  or  other  persons, 
to  be  sold  on  commission  or  consignment.  It  only  appears 
from  the  record  that  Randall  was  the  book-keeper  of  the 
plaintiff.  Whether  the  letter  was  sent  with  the  yams,  or 
when  It  was  written,  does  not  appear.  In  our  judgment,  the 
court  erred  in  allowing  the  defendants  to  give  in  evidence  (be 
conteuts  of  the  Randall  letter  against  the  plaintiff,  on  tbe 
statement  of  facts  disclosed  in  tbe  record.  The  evidence  be* 
iog  conflicting,  according  to  the  uniform  rulings  of  this  court, 
we  should  not  have  interfered  with  the  verdict  on  the  gronod 
that  it  was  contrary  to  the  evidence. 

Let  the  judgment  of  the  court  below  be  reversed. 
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YanDjke  vs,  Martin  et  al, 

M.  H.  VaxDyke,  plaintiff  in  error,  vs.  B.  A.  Martin  d  al., 

defendants  in  error. 

1.  Wbere  several  forty  acre  tracts  of  land  were  levied  on  and  sold  sepa* 
ratelj  by  the  sheriff,  all  for  less  than  the  amount  of  the  execution  : 

Heldf  that  as  each  lot  was  sold  separately,  the  question  of  an  excessive 
levy  and  sale  did  not  arise. 

2.  Where  several  lots  of  land  are  levied  on  by  the  sheriff  under  a  valid 
execotioQ,  and  are  duly  advertised,  as  the  law  provides,  and  are  duly 
sold  to  the  highest  bidder,  at  the  proper  time  and  place,  and  in  the 
mode  prescribed  by  law,  without  any  fraud  or  extraordinary  circnm- 
Btances  to  keep  people  from  the  sale,  the  purchaser  gets  a  good  title, 
however  inadequate  the  price. 

8.  Where  a  bill  charges  that  purchasers  at  a  sheriff  *8  sale,  combined  with 
the  sheriff  and  each  other  to  deter  persons  from  bidding  at  the  sale,  it 
is  error  in  the  judge  to  dismiss  the  bill  for  want  of  equity,  although  he 
may  be  well  satisBed  from  the  answer  that  the  charge  is  untrue.  He 
may,  for  this  reason,  refuse  an  injunction  prayed  for,  but  the  issue 
made  by  the  bill  presents  matter  for  a  trial  by  the  jury. 

Injunction.  Execution.  Levy.  Jtidicial  sale.  Before 
Judge  Knight,  Lumpkin  Superior  Court.  April  Term, 
1874. 

This  case  was  before  this  court  at  its  last  term :  See  52 
Georgia  Reports^  56.  An  amendment  was  filed  and  a  second 
application  for  injunction  made. 

M.  H.  VanDyke  filed  his  bill  against  B.  A.  Martin,  John 
A.  Parker  and  William  H.  Satterfield,  sheriff  of  Lumpkin 
county,  making,  in  brief,  the  following  case: 

An  execution  for  $502  00  principal,  and  $57  00  interesti 
issued  in  favor  of  the  defendant,  Martin,  against  Benjamin  F. 
Hamilton,  as  principal,  and  complainant,  as  security.  At  the 
time  of  the  rendition  of  the  judgment  on  which  said  execu- 
tion was  based,  and  thereafter,  Hamilton  was  in  possession  of 
ample  property  from  which  the  money  could  have  been  made, 
of  which  Martin  had  notice.  The  aforesaid  sheriff,  collud* 
ing  with  Martin  to  injure  complainant,  on  April  28th,  1869, 
made  a  grossly  excessive  levy  on  a  half  interest  in  lots  of  land 
o ambers  eight  hundred  and  twenty,  eight  hundred  and  sixty- 
one  and  nine  hundred  and  thirty-one,  and  on  the  whole  of 
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lumbers  eiglit  hundred  and  fifty-nine,  eight  hundred  and 
liuety  and  nine  hundred  and  tliirty-four,  in  the  twelfth  dia- 
Tict  and  first  section  of  Lumpkin  county,  each  lot  conlaiuing 
brty  acres,  more  or  leas,  which  property  was  known  as  "Slov- 
ir's  Branch  Gold  Mines,"  the  same  being  levie<l  on  as  belong 
ng  to  Hamilton.  The  lands  ehibraced  in  this  levy  were,  and 
ire,  of  the  value  of  $10,000  00.  This  property  was  advCT- 
ised  for  sale  in  the  "Mountain  Signal,"  a  paper  published  in 
;he  town  of  Dahlonega,  in  said  county,  hdvlng  but  a  timil^ 
circulation.  In  pursuance  of  said  advertisement,  tlie  sheiiff, 
ifter  having  perpetrated  a  gross  fraud  u[)on  complainant,  ns 
«curtty,  by  making  such  an  excessive  levy,  did  sell  said  lauds 
it  public  oulcry  to  the  defendants,  Martin  and  Parker,  for 
he  inadequate  sum  of  $66  00.  The  said  defendants  com- 
jined  to  prevent  person  from  bidding  and  thus  deter  competi- 
.ion.  Complainant  insists  that  by  reason  of  the  above  stated 
acts,  he  is  discharged  as  security.  Notwithstanding  the  fraud 
>racticed  upon  complainant,  the  defendant,  Martin,  has  caused 
,he  execution  aforesaid,  to  be  levied  upon  his  property,  and 
las  had  the  same  advertised  to  be  sold.  Prayer  that  proceed- 
ngs  under  said  levy  be  enjoined,  and  that  said  execution  be 
lecreed  paid,  bo  far  as  complainant  is  concerned,  or  that  tlie 
)roperty  of  Hamilton,  sold  as  aforesaid,  to  defendants,  Mar- 
in and  Parker,  be  resold,  oomplalnaat  tendering  the  expenses, 
itc.,  of  said  previous  sale. 

The  answers  of  the  defeudants  are  unnecessary  to  an  un- 
lerstanding  of  the  decision.  They  deny  that  the  levy  was 
excessive,  and  in  support  thereof  show  that  each  lot  levied  on, 
vas  sold  separately,  and  did  not  approximate  in  the  amounts 
or  which  they  were  respectively  bid  off,  to  the  sum  due  on 
he  execution.  They  claim  to  be  purchasers  in  good  fiith,  at 
I  regular  judicial  sale,  and  ask  to  be  protected.  Deny  all  coU 
nsion,  etc. 

Several  affidavits  were  introduced  as  to  the  value  of  the 
ands  levied  on.     They  are  omitted  as  immaterial. 

The  chancellor  refused  the  injunction  and  dismissed  the 
)ill,  to  which  complainant  excepted. 
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VanDyke  V8,  Martin  et  al. 

WiEB  Boyd  ;  John  A.  Wimpy,  for  plaintiff  in  error. 
W.  P.  Price,  for  defendants, 

McGay,  Judge. 

1.  We  see  no  error  in  the  refusal  of  this  injunction.  Tak- 
ing the  bill  and  answers  together,  what  equity  the  bill  has, 
is  in  our  judgment,  completely  sworn  offl  Even  admit- 
ting the  land  sold  to  be  of  the  value  set  up  by  the  complain- 
ant, there  is  nothing  in  the  charge  of  an  excessive  levy,  since, 
as  the  answer  shows,  and  as  was  the  law,  the  lots  were  sepa- 
rately sold.  Nor  is  the  contrary  charged  in  the  bill.  The 
mere  levy^  especially  upon  real  estate,  when  there  is  no  actual 
seizure,  is  a  small  matter.  As  the  lands  were  not  in  a  body, 
they  were  separately  sold,  and  if  the  sale  was  otherwise  valid, 
it  seems  to  us  immaterial  how  extensive  was  the  levy  and 
entry.  The  charge  of  tampering  with  and  keeping  away  bid- 
ders is  directly  and  positively  denied.  There  is  nothing  left 
but  the  simple  charge  that  the  price  was  grossly  inadequate. 
Is  this  sufficient?  •  We  think  not. 

2.  This  was  neither  a  private  sale,  nor  a  sale  by  order  of 
court.  But  a  technical  sherifi^'s  sale,  under  ordinary  process 
of  execution.  Without  doubt  a  private  sale  may  be  for  so 
grossly  inadequate  a  price  as  to  carry  upon  its  very  face  an 
evidence  of  fraud  and  imposition.  So,  too,  it  may  not  be  un- 
nsual,  in  sales  made  by  masters  or  commissioners,  under  orders 
in  chancery,  when  the  sale  is  never  treated  as  complete  until 
the  report  of  the  matter  has  been  acted  upon  by  the  court,  to 
order  a  new  sale  when  the  price  has  been  grossly  inadequate, 
though  even  under  such  circumstances,  the  rule  has  not  been 
uniform.  But  we  have  not  found  a  case  where  a  regular 
sheriff^'s  sale,  under  ordinary  process,  has  been  set  aside  for 
simple  inadequacy  of  price.  Something  more  must  appear — 
a  want  of  due  advertisement,  some  unusual  circumstances,  to 
keep  away  bidders,  some  fraud  or  management,  to  produce  the 
result,  etc.     A  sale  under  execution  is  a  forced  sale  from  its 
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very  nature.  But  it  is  maHe  by  a  public,  sworn  and  bonded 
officer.  The  law  fixes  the  time,  place  and  manner  of  it,  is 
well  as  the  nature  and  extent  of  tbe'notice  of  it,  and  it  is  to 
the  Iiighest  bidder,  and  for  cash.  Such  sales  are  often  very 
hard  upon  defendants,  but  the^r  are  the  stern  result  of  tite 
positive  laws  of  the  land.  The  law  points  out  what  sliall  be 
done.  It  takes  wise  and  humane  steps  for  full  notice.  It 
requires  due  advertisement.  It  establishes  a  fixed  day  and 
fixed  hours  for  the  sale.  It  provides  a  public  place — the 
court-honse  door— and  having  done  this,  it,  in  our  judgment, 
does  and  can  do  no  more.  If,  after  all  tlie  legal  steps  Jiave 
been  taken,  the  highest  bid  is  still  less  than  the  true  value, 
there  ia  uo  help  for  it.  Asa  matterof  course,  if  there  be  fraud 
or  trick,  in  which  the  purehaser  participates,  or  of  which  lie 
has  notice,  the  sale  is  bad.  There  are  cases,  too,  where,  by  ac- 
cident of  storm  or  flood,  or  other  unusual  occurrence,  people 
have  been  kept  away,  in  which  the  courts  have  interferred. 
But  for  mere  inadequacy  of  price,  so  tar  as  we  know,  there 
has  not  been  interference.  Nor  is  it  proper  that  there  should 
be  any  such  interference.  In  the  first  place,  it  is  the  right  of 
the  creditor  to  sell,  and  if  he  has  complied  with  the  require- 
ments of  the  law,  it  is  unjust  to  him  to  interfere  with  the  right, 
and  it  is  the  very  highest  public  policy  that  these  sales  slall, 
when  made  in  conformity  to  law,  be  binding.  Who  would 
bid  at  such  a  sale  if  his  purchase  were  to  be  open  to  question 
for  inadequacy  of  price  ?  The  true  interest  of  defendants 
is  against  any  such  rule,  since  they  could  but  suffer  by  the 
uncertainty  it  would  beget.  In  this  particular  case,  we  think, 
too,  that  the  inadequacy  is  badly  made  out.  There  seeros  to 
have  been  the  usual  number  of  persons  present,  and  the 
very  fact  of  the  small  price  indicates  what  was  the  com- 
mon opinion  of  the  value.  In  all,  there  seems  to  have  been 
but  one  hundred  and  eighty  acres  sold,  and  that  in  parcels, 
to-wil:  the  half  of  three  lots  and  the  whole  of  three  Iot9,tach 
lot  being  forty  acres.  As  wild,  unsettled  mountain  land,  the 
price  is  not  very  low.  The  value  insisted  on  is  that  value 
which  the  belief  of  the  witness  places  on  it,  from  the  gold  upon 
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it.  How  variable,  uncertain  and  speculative  is  this  depend- 
ence upon  mere  opinion,  changing  with  each  new  test,  and 
depending  often  upon  the  fever  raging  or  not  raging.  Who 
has  not  known  of  many  just  sucli  things;  land  of  fabulous 
price  to-day  and  worthless  to-morrow,  in  high  demand  the 
third  day,  and  a  drug  upon  the  market  the  fourth.  But,  as 
we  have  said,  if  the  sale  was  fairly  made,  after  proper  and  le- 
gal advertisement,  at  the  time  and  place  and  in  the  manner 
fixed  by  law,  the  inadequacy  of  the  price,  though  to  be  re- 
gretted, cannot  be  helped.  We  think,  therefore,  the  court  did 
right  to  refuse  the  injunction. 

3,  There  is,  however,  a  positive  charge  in  the  bill  that  the 
purchasers  colluded  with  the  sheriff  to  keep  off  bidders,  and 
that,  for  this  reason,  the  lands  brought  an  inadequate  price. 
True,  this  charge  is  positively  denied  by  the  answer,  and  the 
judge  did  right  in  refusing  the  injunction.  But  with  this 
charge  in  the  bill  we  do  not  think  it  demurrable.  The  truth 
of  the  charge  was  for  a  jury ;  the  complainant  may  controvert 
the  answers,  and  we  think  he  has  a  right  to  go  to  a  jury  on 
the  point.  Whilst,  therefore,  we  affirm  the  judgment  refus- 
ing the  injunction,  we  reverse  the  order  dismissing  the  bill. 


The  Chattahoochee  Manufacturing  Company,  plain- 
tiff in  error,  vs.  Daniel  C,  Shultze,  defendant  in  error. 

Where  no  error  of  law  is  complained  of,  the  discretion  of  the  court  be* 
low  in  refusing  a  new  trial  will  not  be  interfered  with  unless  abused. 

New  trial.     Before  Judge  Buchanan.     Troup  Superior 
Court.    May  Term,  1873. 

A  report  of  this  case  is  unnecessary. 
C.  W.  Mabry,  for  plaintiff  in  error, 
liONoiiEY  &  Harris,  for  defendant. 
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Eeaton  t>t.  Btgg*  ft  StapheiiH  et  ol. 

Warner,  Chief  Justice. 

It  8{>pear8  from  the  record  id  this  case  that  Holly  was  in- 
debted to  the  plftintiff,  by  note,  the  sum  of  $325  00;  that  the 
plaintiff  sued  out  &n  sttachmeot  against  the  defendant,  Hollj, 
aod  garnished  the  Chattahoochee  Manu&cturing  Company, 
which  garnishment  was  served  on  the  company  on  the  1st  of 
April,  1870.  In  answer  to  the  summons  of  garnishment  the 
company  denied  its  indebtedness  to  thedefendant,  except  in  tiie 
eum  of  ten  cents.  Tlie  plaintiff  traversed  the  answer  of  the 
garnishee,  aud  on  the  trial  thereof,  the  jury  found  averdictio 
favor  of  the  plaintiff  for  the  sum  of  (325  00,  with  interest.  A 
motion  n-aa  made  for  a  new  trial  on  the  ground  that  the  ver- 
dict was  contrary  (o  the  evidence,  and  decidedly  against  the 
weight  of  the  evidence,  and  contrary  to  the  principles  of  jus- 
tice and  equity ;  which  motion  was  overruled  by  the  court,  and 
the  defendant  excepted.  There  is  no  error  of  law  comphuned 
of  in  this  case.  The  court  below,  in  the  exercise  of  its  dis- 
cretion, overruled  the  motion  for  a  new  trial,  and  this  court, 
in  accordance  with  its  repeated  rulings  heretofore  made,  will 
oot  interfere  to  control  that  discretion. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Jaues  K.  p.  Keaton,  trustee,  plaintiff  in  error,  tw.  Baogs 
&  Stephens  et  al.,  defendants  in  error. 

Where  a  deed  wu  made  lo  A,  id  trast  for  hia  own  nae  daring  his  life,  aod 
for  the  Bu ppoit  and  educalEon  of  sach  childr«n  u  might  be  bom  to 
him,  and  if  he  die  wilhont  children,  remainder  to  tbe  cbildreD  of  6, 
ftnd  A,  before  he  had  children,  contracted  a  debt  for  Buppliei  for  his 
farm  oo  aaid  land,  and  apon  anit  being  brought  against  him,  sstractee, 
under  seclions  88TT  el  Mq.  of  the  Code,  charging  that  the  debt  was 
contracted  for  (he  use  of  the  estate,  and  descnbmg  the  Und,  bat  not 
eetiing  forth  the  terms  of  tbe  trust,  A  makiiig  no  defense,  i  judg- 
ment was  taken  subjecting  the  eorput  of  the  whole  land  to  the  debt, 
and  ordering  the  same  sold  to  salislj  it,  and  execution  issnedaad  the 
sheriff  was  proceeding  to  sell  the  samBaeeordiagly: 
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Heldf  that  it  was  error  in  the  judge,  on  a  bill  ^led  by  A  setting  out  the 
deed  and  averring  that  the  debt  was  the  debt  of  A  alone,  to  refuse  to 
enjoin  the  sale.  The  judgment  was  a  breach  of  trust  by  A,  and  by 
the  plaintiff,  and  equity  will  protect  the  beneficiaries  other  than  A. 
The  judge  should  have  granted  the  injunction,  directed  the  bill  to  be 
amended  by  making  the  remaindermen  now  existing,  parties,  appoint- 
ing goardians  tid  litem,  if  they  be  infants,  and  on  final  decree,  subject 
the  interest  of  A  to  the  debt,  with  full  protection  to  the  rights  of  his 
nnborn  children,  should  he  have  any,  and  of  the  remaindermen,  should 
he  die  without  children. 

Equity.  Injunction.  Trusts.  Bemainders.  Debtor  and 
creditor.  Before  Judge  Strozer.  Dougherty  county.  At 
Chambers.     October  30th,  1874. 

This  case  is  sufficiently  reported  in  the  above  head-note. 

Smith  &  Jones,  by  R.  H.  Clark,  for  plaintiff  in  error. 

Warren  &  Ely,  for  defendants. 

McCay,  Judge. 

It  is  very  plain,  from  the  terras  of  the  trust  deed,  that  the 
interest  of  the  remaindermen  is  not  subject  to  the  debts  of  the 
life-estate  tenant,  and  that  the  judgment  he  has  allowed  to  go 
against  him,  as  trustee,  is  an  unjust  and  illegal  appropriation 
of  the  interest  of  the  remaindermen  to  his  (the  trustee's)  pri- 
vate interest.  The  judgment  was  a  devastavit,  and  a  court  of 
equity  will  not  permit  it  to  be  enforced  against  the  remain- 
dermen. It  is  the  duty  of  the  trustee  to  interfere,  and  he 
does  so  as  trustee :  See  the  case  of  Wingfidd,  administrator, 
vs.  ViTffin  ei  al,,  51  Georgia,  139.  We  think,  however,  it 
would  be  competent  for  the  defendant  to  reply  and  make  the 
proper  parties,  and  have  the  interest  of  Keaton  subjected  to 
his  claim.  Let  guardians  ad  litem  be  appointed  for  the  minors, 
and  a  court  of  equity  could  formally  and  precisely,  by  its  de- 
cree, secure  and  provide  for  the  payment  of  the  debt  without 
detriment  to  the  rights  of  the  remaindermen. 

Judgment  reversed. 


\ 
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Georgia  ManufBcturiiig  and  Papei  Mill  Compaof  vs.  Amis. 

Georgia  Manufactubinq  and  Paper  Mux  Company, 
platntifiTin  error,  pb.  Thomas  P.  Amis,  defcudaot  in  error. 

Subscription  to  the  stock  of  an  incorporeted  compsnj  does  not  creste  i 
■talalory  liabilitj.  lUghL  of  action  tliereon  is  barred  at  Ihe  eipintion 
of  six  jears. 

Statute  of  JimitadonB.  Before  Judge  Bdchakan.  Coveta 
Superior  Court.     March  Term,  1874, 

For  the  facts  of  this  case,  see  tlie  decision. 

J.  B.  S.  Davis,  for  plaintiff  in  error. 

A.  H.  Cox;  Austin  &  Habri6;  P.  H.  Bbewsteb,  for 
defendant. 

Warner,  Chief  Justice, 

Tliis  was  an  action  brought  hy  the  plaintiff  against  the  de- 
fendant on  a  promissory  note,  for  the  sum  of  $159  10,  dated 
27th  December,  1869,  due  one  day  aflerdate.  To  thisaction 
tlie  defendant  pleaded  as  a  set-off,  a  subscription  to  stock  made 
t>y  the  plain  tiff  to  defendant  on  the  14th  dayof  June,  1866.  Od 
the  trial  of  the  case,  the  court  eharged  the  jury:  "If  you  be- 
lieve, from  ihe  evidence,  that  more  than  six  years  had  elapsed 
ifter  defendant's  right  of  action  accrued  on  the  subscription,  be- 
fore the  same  was  pleaded  asaset-off  to  plaintiff'ssuitiand  in 
the  absence  of  proof  to  the  contrary,  I  cliarge  you  that  the 
right  of  action  accrued  at  the  time  of  the  subscription,  and 
that  the  right  of  the  defendant  to  plead  the  subscription  of 
jhe  plaintiff  as  a  set-off  to  plaintiff's  suit  in  this  case,  was 
larred  by  the  statute  of  limitations."  This  charge  of  the 
»urt,  is  the  error  complained  of  here.  It  is  insisted  by  the 
plaintiff  in  error  that  tliis  subscription  for  Stock  comes  with- 
in the  2916th  section  of  the  Code,  which  declares,  that  all 
iuits  for  the  enforcement  of  rights  accruing  to  individuals  ua- 
ier  statutes,  acls  of  incorporation,  or  by  operation  of  law, 
shall  be  brought  within  twenty  years  after  the  right  of  actioti 
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aocrues.  The  liability  of  the  plaintiff  on  his  stock  subscrip- 
tion, or  the  right  to  enforce  the  same,  did  not  accrue  to  the 
defendant  under  any  statute,  act  of  incorporation,  or  by  oper- 
ation of  law,  but  the  right  accrued  to  the  defendant  by  virtue 
of  the  plaintiff^s  individual  contract  as  specified  in  his  stock 
subscription.  It  was  that  individual  contract  of  the  plaintiff, 
which  gave  to  the  defendant  the  right  of  action  against  him, 
and  if  that  right  of  action  was  not  enforced  withiH  six  years 
from  the  time  of  the  accrual  thereof,  then  it  was  barred  by 
the  statute  of  limitations.  We  find  no  error  in  the  charge 
of  the  court  to  the  jury  in  view  of  the  facts  disclosed  by  the 
record. 
Let  the  judgment  of  the  court  below  be  aflSrraed. 


Myers  Stern,  plaintiff  in  error,  vs.  The  State  of  Geor- 

•    GiA,  defendant  in  error. 

1.  Where,  on  tbe  trial  of  a  charge  of  permitting  a  minor  to  play  billiards 
without  the  consent  of  his  parents  or  guardian,  there  was  proof  going 
to  show  that  the  defendant  honestly  thought  the  minor  was  of  full  age : 

Held,  that  it  was  error  to  find  the  defendant  guilty  simply  because  the 
proof  was  positive  that  the  young  man  was,  in  fact,  a  minor,  without 
regard  to  any  evidence  going  to  show  an  honest  mistake,  after  proper 
caution,  by  the  defendant. 

2.  In  such  a  case  it  is  not  an  absolute  requirement  of  law  that  inquiry 
shall  be  made  of  the  parent  or  guardian. 

Criminal  law.     Mistake.     Minors.    Before  Judge  Rice. 
Clarke  Superior  Court.     February  Term,  1874. 

Myers  Stern  was  tried  at  the  November  term,  1873,  of  the 
county  court  of  Clarke  county  for  the  offense  of  allowing  a 
minor,  Frank  Talmadge,  to  play  at  billiards  without  the  con- 
sent of  his  parent  or  guardian.  The  evidence  made  out  a 
prima  fade  case  for  the  state,  but  for  the  defense  it  was  shown 
that  Stern,  before  allowing  Talmadge  to  play  on  his  table,  had 
inquired  as  to  his  age  and  had  been  informed  by  said  minor 
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tliat  lifi  was  an  adult;  that  he  appeared  to  be  over  twenty-one 
years  of  age,  and  that  he  was,  in  fact,  within  six  months  of 
loaturity  at  the  time  that  he  indulged  in  the  aforesaid  game. 

Tlie  county  court  refused  to  consider  this  testimony,  hold- 
ing that  upon  proof  of  the  playing  of  the  game  with  the 
knowledge  of  the  defen<knt,  of  the  minority  of  Talmadge, 
and  of  the  absence  of  the  consent  of  bis  parent  or  guardian, 
conviction- was  the  inevitable  result. 

Tlie  case  was  carried  by  certiorari  to  the  superior  court, 
where  the  judgment  of  the  county  court  was  affirmed,  and 
deiendant  excepted. 

T.  W.  RucKER,  for  plaintiff  in  error. 

Emory  Speer,  solicitor  general,  by  W.  B.  Thomas,  foi 
the  state. 

McCay,  Judge. 

1.  We  agree  with  the  counsel  for  the  plaintiff  in  error  that 
the  county  judge  did  not  take  a  proper  view  of  the  law  on 
the  trial.     To  make  a  crime,  there  must  be  the  union  of  set 
and  intent,  or  there  must  be  criminal  negligence.     It  is  not 
conclusive  evidence  of  guilt  on  the  part  of  the  defendant  that 
he  permitted  this  young  man  to  play  at  his  table;  that  the 
young  man  was,  in  lact,  a  minor,  and  that  the  parent  did  not 
consent.     These  lacts,  it  is  true,  make  a  priina  fiupe  case,  and 
if  they  stood  alone,  the  guilt  of  the  defendant  wouM  be  tnan- 
ifest;  but  evidently  there  was  evidence  of  another  element  in 
the  case,  which,  by  the  return  of  the  county  judge,  is  shown 
not  to  have  been  considered  by  him  in  arriving  at  his  concla- 
sion.     There  was  evidence  going  to  show  that  the  defendant 
might  have  been  honestly  mistaken  as  to  the  age  of  the  young 
man.     It  is  clear  to  us  that  if  the  defendant,  after  due  dili- 
gence, thought  honestly  that  this  young  man  was  not  a  minor, 
he  is  not  guilty.     If  he  did  so  think,  after  proper  inquiry, 
the  element  of  intent  does  not  exist ;  the  act  was  done  under 
a  mistftke  of  fact.     In  such  a  case,  there  is  no  guilt  and  no 
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crime.    This  is  the  doctrine  of  all  the  books,  and  is,  besides, 
common  sense  and  common  justice. 

2.  Nor  is  there  anything  in  the  nature  of  this  offense  which 
alters  the  rule.     If  one  who  shoots  down  his  dearest  friend 
by  mistake,  supposing  him  to  be  a  dangerous  wild  beast  or  a 
burglar,  is  not  guilty  of  any  crime,  surely  one  who  permits  a 
minor  to  play  billiards  witliout  the  consent  of  the  parent, 
under  the  honest  belief  that  he  is  not  a  minor  but  of  full  age, 
is  not  guilty.     In  both  cases,  however,  to  excuse  the  guilt 
there  must  be  no  want  of  pro(>er  caution  on  the  part  of  tlie 
accused.     He  must  have  used  due  diligence,  according  to  the 
circumstances  and  the  nature  of  the  case.    But  if  he  do  this,  and 
the  evidence  show  that  after  such  caution  be  is  still  honestly 
mistaken,  he  is  not  guilty.     We  are  not  prepared  to  say  that 
the  evidence  here  is  conclusive  of  an  honest  mistake.     We  do 
not  say  that  the  defendant  was  bound  to  have  inquired  of  the 
parent     That  would  depend  on  his  accessibility,  and  on  the 
strength  of  the  other  circumstances  indicating  full  age.     It 
is  impossible  to  lay  down  any  general  rule.    Each  case  must  de- 
pend on  its  own  nature  and  circumstances.     From  the  very 
nature  of  this  offense  special  diligence  is  necessary.     Every- 
body knows  that  there  is  uncertainty  in  such  cases,  and  as 
the  law  has  made  the  age  of  any  billiard-player  important, 
even  in  spite  of  this  liability  to  mistake,  every  saloon  keeper 
should  act  in  view  of  the  fact  that  he  is  dealing  with  an  un- 
certaiD  thing.     The  man  who  throws  a  heavy  weight  from 
the  top  of  a  building  is  bound  to  a  greater  caution  if  he 
does  it  in  a  city  or  town,  and  into  a  street,  than  if  he  does  it 
in  the  country,  and  into  a  little  traveled  road.     As  we  have 
said,  we  do  not  think  this  evidence  establishes  conclusively 
that  the  defendant  was  honestly  mistaken.     We  incline  to  the 
opinion  of  Judge  Rice  that  there  is  some  evidence  to  justify 
the  findiuir,  and  had  this  conviction  been  by  the  verdict  of  a 
jury,  under  a  legal  charge  as  to  the  law,  we  should  hesitate  to 
disturb  it.     But  the  record  shows  the  county  judge  did  not 
consider  the  question  of  intention ;  he  acted  on  the  idea,  that 
as  the  proof  was  clear  of  minority,  the  law  had  been  violated. 
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whatever  might  have  beea  the  honest  opinion  of  (he  (lefend- 
ant  He  held  him  to  be  bound  to  inquire  of  the  parent — mt, 
on  the  general  rule  be  acted  on,  he,  perhaps,  would  lure 
found  him  guiltj  if  he  had  inquired  of  the  parent — hid  the 
parent,  eitlier  by  mistake,  or  untruthfully,  answered  that  the 
son  was  of  age.  It  appears,  therefore,  that  ou  the  trial  of  this 
case,  tile  judge,  wlio  acted  asjud^  and  jury,  mistook  the  lav, 
did  not  consider  the  evidence  going  to  show  an  honest  mis- 
take, aftiT  due  caution,  and  we  send  the  case  back  to  be  tritd 
again  nnder  a  proper  view  of  the  law,  to-wit;  thedefend- 
ant  is  not  guilty,  if,  under  all  the  circumstances,  he  hooesdj 
thought  the  young  man  not  to  be  a  minor,  and  the  diligence 
required  is  that  reasonable  diligence  which,  in  view  of  Ibe 
nature  of  the  case,  a  good  citizen  and  prudent  man  would  use. 
Judgment  reversed. 


John  Pceyeab,  plaintiff  in  error,  iw.  A.  C.  Clemests  H 
al.,  defendants  in  error. 

1.  The  use  of  a  private  «nj  throagh  the  improved  luids  of  anotlier  for 
•  period  of  aeien  jearg,  lo  constitate  a  prescriptive  right,  muit  b« 
thovD  lo  have  been  uninterrnpied. 

2.  Where  a  private  waj  wax  established  at  the  inEtance  and  eipenw  of 
the  defendant,  he  is  not  bound  to  keep  the  same  in  re{H^r  thniBeb  hi* 
own  land  for  the  benefit  of  thosft  who  maj  have  acqaired  a  prescrip- 
tive right  to  Dse  the  same. 

Roads  and  bridges.  Prescription.  Ways.  Before  Judge 
Underwood.  Walker  Superior  Court.  February  Term, 
1874. 

For  the  fitcts  of  this  case,  see  the  decision. 

Dabney  &  FoDCHB,  for  plaintiff  in  error. 

A.  B.  CcLBEnsoN,  for  defendant. 
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Warner,  Chief  Justice. 

• 

This  case  came  before  the  court  below  on  a  certiorari  from 
the  decision  of  the  commissioners  of  roads  and  revenue  for 
the  couDtjr  of  Walker.     The  court,  after  hearing  the  certiorari 
and  the  answer  of  the  commissioners,  dismissed  it,  and  the 
plaintiff  excepted.     It  ap|>ear8  from  the  record  that  in  the 
jear  1854,  Puryear,  the  plaintiff  in  certiorariy  had  a  private 
way  established  by  an  oixler  of  court  for  his  individual  use 
and  benefit,  partly  on  his  own  land  and  on  the  land  of  other 
persons;  that  the  damages  were  regularly  assessed  for  the  in- 
jury done  to  the  land  of  the  other  persons  by  the  establish- 
ment of  the  private  way,  and  paid  for  by  him.     Afterwards, 
Clements  and  Rosser,  as  the  evidence  shows,  used  tlie  defend- 
ant's private  way  for  more  than  seven  years.     It  also  appears, 
from  the  evidence  in  the  record,  that  Puryear  had  recently  put 
two  gates  across  said  private  way,  and  liad  recently  removed 
a  causeway  across  a  ditch,  which  he  had  previously  put  there 
for  his  own  use,  both  of  which  were  on  his  own  land.     It 
also  ap|)ears  from  the  evidence  in  the  record,  that  one  end  of 
the  causeway  had  fallen  down  so  as  to  render  it  unsafe  and 
dangerous  to  cross  on  it,  and  that  Puryear  had  removed  it  to 
prevent  injury  to  his  stock  and  to  persons  crossing  it,  but  had 
not  prevented  any  one  from  passing  around  the  ditch  and 
causeway  through  his  field,  but  had  told  R(58ser  and  Clements 
when  they  passed  along  there  to  be  certain  and  keep  the  old 
road.     The  commissioners  ordered  Purvear  to  remove  the 
gates  across  the  road  and  restore  the  causeway  within  forty- 
eight  hours,  and  in  default  thereof,  that  the  sheriff  be  ordered 
to  do  so. 

1.  The  jurisdiction  of  the  commissioners  of  Walker  county 
over  the  subject  matter  was  conferred  by  a  special  act  of  tlie 
general  assembly.  That  the  private  way  was  originally  estab- 
lished at  the  instance  of  Puryear  for  his  own  use  and  benefit, 
and  paid  for  by  him,  there  can  be  no  doubt,  and  the  question 
L«,  whether  Rosser  and  Clements  have  the  right  to  use  that 
private  way,  as  against  the  rights  of  Puryear.  They  claim 
Vou  Liii.  16. 
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the  right  to  do  so  by  prescription,  on  the  ground  that  tliey 
have  used  it  for  more  than  seven  years.     The  3235th  section 
of  the  Code  declares  tliat  the  right  of  private  way  over  an- 
other's land  may  arise  from  express  grant,  or  from  prescrip- 
tion, by  seven  years  uninterrupted  use  through  improve<l 
lands,  or  twenty  years  use  over  wild  lands.     The  737th  sec- 
tion of  the  Code  declares  that  whenever  a  private  way  has 
been  in  constant  and  uninterrupted  use  for  seven  years  or 
more,  and  no  legal  steps  have  been  taken  to  abolisli  the  same, 
it  shall  not  be  lawful  for  any  one  to  interfere  with  said  pri- 
vate way.    The  private  way  in  this  case  was  not  established 
at  the  instance  or  for  the  benefit  of  the  plaintiffs,  but  at  the 
instance  of  the  defendant  and  for  his  benefit,  and  the  plaiu- 
tifis  claim  the  right  to  use  the  defendant's  private  way,  as 
against  him,  by  prescription.    How,  or  in  what  manner,  the 
plaintiffs  have  used  the  defendant's  private  way  does  not  ap- 
jjear;  whether  they  have  used  it  on  foot,  or  on  horseback,  or 
with  carriages  or  wagons,  or  for  what  purpose,  the  evidence 
does  not  disclose.    All  that  the  evidence  shows  is,  that  it  had 
been  tised  by  them  for  more  than  seven  years.    The  evidence 
does  not  show  that  they  have  had  the  constant  and  unijUer- 
rupted  use  of  the  defendant's  private  way,  for  any  purpose,  for 
seven  years,  which  is  necessary  to  give  them  a  prescriptive 
right  to  use  it. 

2.  The  defendant  had  the  right  to  remove  the  causeway  put 
across  the  ditch  on  his  private  way  for  lus  own  benefit  aiid 
convenience,  when  it  became  dangerous,  to  protect  his  stock 
from  injury,  as  well  as  to  protect  himself  from  damages  to 
other  [)ersons  who  might  suffer  injury  in  consequence  of  its 
dangerous  and  unsafe  condition,  provided  that  by  so  doing  he 
did  not  interfere  with  the  rights  of  others,  and  if  the  plain- 
tiffs had  shown  that  they  had  a  good  prescriptive  right  to  use 
the  defendant's  private  way  by  the  constant  and  unhdcrruj^ed 
use  thereof  for  seven  years,  still,  they  would  not  have  had  any 
prescriptive  right  to  require  the  defendant  to  have  restored  the 
causeway  across  the  ditch  for  their  benefit.  The  defendant 
^vas  not  bound  to  keep  his  private  way  in  order  for  the  benefit 
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of  the  plaintiffs  at  his  own  expense  and  trouble.     If  the  plain- 
tiffs had  a  good  prescriptive  right  to  use  the  defendant's  pri- 
vate way,  then  the  defendant  would  not  have  had  the  right  to 
obstruct  their  use  of  it  by  the  erection  of  gates  thereon;  but 
the  obstruction  of  the  private  way  by  the  erection  of  gates 
thereon  is  quite  a  different  thing  from  removing  a  dangerous 
caaseway,  put  there  for  his  own  convenience,  when  it  was 
Jiecessary  for  the  protection  of  his  own  property  and  interest. 
All  that  can  be  said  is,  that  the  removal  of  the  defendant's 
causeway  miglit  make  it  less  convenient  or  more  troublesome 
for  the  plaintiffs  to  use  his  private  way,  but  if  they  have  the 
prescriptive  right  to  use  it,  then  it  is  as  much  their  duty  to 
keep  it  in  order  for  their  own  use  and  benefit  as  it  would  be 
for  the  defendant  to  do  so,  and,  in  our  judgment,  more  so. 
The  defendant  is  not  bound  to  keep  his  private  way  in  order 
for  the  use  of  the  plaintiffs,  and  for  their  benefit.    If  the 
plaintifl&  have  a  prescriptive  right  to  use  the  defendant's  pri- 
vate way,  by  proof  of  the  constant  and  uninterrupted  use 
thereof  for  seven  years,  then  they  would  have  the  right  to 
keep  it  in  repair  for  their  use,  and  the  defendant  would  not 
have  the  right  to  prevent  them  from  building  a  causeway 
across  the  ditch  on  the  private  way  because  it  was  on  his  land. 
The  plaintiffs  cannot  require  the  defendant  to  rebuild  the 
causeway  for  their  benefit,  nor  can  the  defendant  (if  the  plain- 
tifl& have  a  prescriptive  right  to  use  the  private  way,)  prevent 
the  plaintiflEj  from  rebuilding  the  causeway  for  their  own  ben- 
efit, if  they  should  desire  to  do  so,  and  when  built,  all  parties 
having  the  right  to  use  the  private  way  would  be  entitled  to 
do  so.     This  is  not  a  case  in  which  the  owner  of  land  over 
which  a  private  way  has  been  established  or  used,  is  seeking 
to  close  It  up,  but  it  is  a  case  in  which  the  plaintiffs  arc  claim- 
fng  to  n5?e  the  private  way  of  the  defendant,  established  for  his 
private  use  and  benefit,  and  paid  for  by  him;  and,  therefore,  it 
IS  not  within  the  provisions  of  the  731st  and  732d  sections  of 
the  Code.    In  our  judgment,  the  court  erred  in  dismissing  the 
caiiornri  on  the  statement  of  facts  disclosed  in  the  record. 
I^t  the  judgment  of  the  court  below  be  reversed. 
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Joseph  F.  Porter,  plaintiff  in  error,  vs.  The  State  of 

Georgia^  defendant  in  error. 

THe  jarisdiction  of  the  Biiperior  courts  of  this  state,  to  take  cognizance 
of  and  to  try  and  punish  misdemeanors,  is  granted  by  the  cotiatitution. 
Such  jurisdiction,  however,  is  not  exclusive,  and  it  is  competent  for 
the  general  assembly  to  confer  concurrent  jurisdiction  over  snch  mat- 
ters on  city  or  county,  or  other  courts,  but  the  legislature  is  not  sa- 
thorized  to  deny  jurisdiction  to  the  superior  courts  altogether. 

Constitutional  law.  Criminal  law.  Jurisdiction.  Before 
Judge  HoPKiKS.   Fulton  Superior  Court.   April  Term,  1874. 

Porter  was  placed  on  trial  for  the  offense  of  having,  whilst 
a  constable,  received  from  a  prisoner,  then  in  arrest  and  under 
a  warrant  for  retailing  without  license,  $25  00,  said  sum  being 
paid  in  consideration  of  his  releasing  said  prisoner  and  sto{)- 
ping  the  prosecution.  The  defendant  pleaded  that  by  act  of 
the  general  assembly  of  the  slate  of  Georgia,  approved  Feb- 
ruary 25th,  1874,  the  superior  court  of  Fulton  county  had  no 
jurisdiction  to  try  said  case,  because  exclusive  jurisdiction  was 
thereby  vested  in  the  city  court  of  Atlanta. 

Upon  demurrer,  said  plea  was  stricken,  and  the  defendant 
excepted.  The  plea  of  not  guilty  was  then  filed,  but  the  jury 
found  to  the  contrary. 

Error  is  assigned  upon  the  above  ground  of  exception. 

W.  F.  Wright,  for  plaintiff  in  error. 

John  T.  Glenn,  solicitor  general,  for  the  state. 

McCay,  Judge. 

• 
Which  of  these  two  acts — the  act  giving  to  the  city  of  At- 
lanta a  new  charter,  or  the  act  amending  the  act  creating  tlie 
city 'court — is  to  be  considered  as  modifying  the  other,  in 
matters  in  which  the  provisions  are  inconsistent,  we  do  not,  in 
terms,  decide.  The  act  last  signed  was  first  passed  by  tlie 
votes  of  the  members  of  both  houses,  though  it  was  not  sent 
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to  the  governor,  or  signed  by  liira,  until  after  the  other.     See 
the  journal  of  the  senate  of  1874. 

The  question  is  a  new  one,  and  not  without  difficulty,  though 
by  the  very  terms  of  our  constitution,  it  would  seem  to  be 
clear,  whatever  may  be  the  rule  in  other  states,  that  no  act 
can  be  offeree  until  it  has  either  been  sanctioned  by  the  gov- 
ernor, or  those  other  steps  have  been  taken,  provided  for  in  the 
cases  where  he  fails  to  sign,  or  vetoes  a  bill :  Constitution  of 
1868.  As,  in  our  judgment,  it  is  not  competent  for  the  legisla- 
tore  to  deny  to  the  superior  court  jurisdiction  over  misdemean- 
ors, it  is  immaterial  for  the  decision  of  the  questions  made  by 
this  record  to  settle  which  of  these  acts  is  to  be  treated  as  the 
last  expression  of  the  legislative  will.  If  in  respect  to  the  juris- 
diction of  tiie  superior  court,  the  act  of  February  25th,  1874, 
is  void,  then  there  has  been  no  legislative  will  expressed  upon 
the  subject  at,  least  no  such  expression  as  is  effective,  and  the 
date  of  it  becomes  immaterial.  Our  opinion  is  that  the  con- 
stitution itself,  confers  jurisdiction  on  the  superior  court  to 
try  misdemeanors  and  that  whilst  the  legislature  may  confer 
the  same  jurisdiction  upon  other  courts,  it  cannot  deny  the  ju- 
risdiction to  the  superior  court.  In  the  case  of  Bell  vs.  The 
State,  41  Oeorgiay  589,  the  question  was  whether,  under  the 
laws  as  they  stoo<l,  the  superior  court  had  this  jurisdiction,  and 
in  discussing  it  our  attention  was  only  called  to  the  question 
whether  it  was  competent  for  the  superior  court  to  try  a  mis- 
demeanor—whether that  competency  was  derived  from  the  con- 
stitution alone  or  from  the  laws  passed  under  it,  was  immaterial, 
and  our  purpose  in  the  decision  was  mainly  to  show  that  under 
the  laws  the  right  to  entertain  j.urisdiction  was  in  the  superior 
court  Whether  the  power  could  be  found  in  the  constitu- 
tion without  any  legislative  act,  was  not  before  us,  and  in  the 
discussion  of  it  we  were  not  solicitous  to  decide  that  question. 
We  did,  however,  by  a  reference  to  the  peculiar  language  of 
thecoostitution,  as  compared  with  the  words  used  in  the  con- 
stitutions of  1798,  1861  and  1865,  and  by  other  provisions  of 
the  constitution  of  1868,  as  section  1  of  article  5,  and  that 
clause  of  article  xji.,'*tranferring  to  the  superior  court  the  cases, 
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civil  and  criminal,  pending  in  the  county  court,  express  some 
of  the  reasons  controlling  us  in  our  present  judgment.  As,  how- 
ever, the  present  record  brings  up  the  question  squarely,  wheth- 
er the  jurisdiction  of  the  superior  courts  of  this  state  is  grant- 
ed by  the  constitution  itself,  without  and  above  any  legisla- 
tive act,  we  have  given  to  the  whole  subject  our  greatest  coa- 
sideration,  and  are  driven  by  our  convictions  to  say,  that  we 
think  jurisdiction  is  granted  by  the  constitution  itself,  and 
that  it  is  not  competent  for  the  legislature  to  take  it  away. 

We  will  not  repeat  what  was  said  in  41  Oeorgia^  589,  in 
reference  to  the  slight  difference  in  the  words  of  the  several 
constitutions.    The  difference  between  "exclusive  jurisdic- 
tion in  all  criminal  cases  except  misdemeanors,"  and  "excla- 
sive  jurisdiction  over  felonies,"  is  not  a  striking  one,  and 
though,  without  doubt,  there  is  a  difference,  and  by  close 
analysis  the  difference  may  be  made  out  very  material,-  yet, 
taking  the  constitution  altogether,  and  considering  the  history 
of  the  state,  and  of  the  superior  court,  we  are  clear  that  no 
difference  was  intended.    The  superior  courts  have  ever  in  our 
history  been  the  great  reservoir  of  judicial  power — the  aula 
reffiSf  as  it  were — in  which  the  judicial  power's  of  the  state 
were  vested,  and  however  other  courts  miglit  be  erected  as  a 
relief  to  it,  to  take  cognizance  of  minor  matters,  tlie  prac- 
tice has  been  uniform  to  retain  in  this  tribunal  concurrent, and' 
generally,  even  supervisory  power  over  them :  30  Georgia,  87; 
9th  Ibid,,  264.  That  a  policy  so  i>ersisted  in  for  nearly  a  cen- 
tury, was  intended  to  be  abandoned,  ought  to  be  envidenoed 
by  plain  words,  and  cannot  fairly  be  deduced  from  a  mere 
change  in  a  form  of  expression.    It  is  noticeable,  too,  in  this 
connection,  that  the  convention  of  1868  abolished  the  county 
courts,  which  had  this  jurisdiction,  and  whilst,  it  provided  for 
a  district  court  as  a  mere  experiment,  to  be  abandoned  at  the 
will  of  the  legislature,  it  was  careful  not  to  confer  upon  this 
district  court  ej^ustvc  jurisdiction  over  misdemeanors:  xVrtide 
&,  section  4.    But  we  think  the  provisions  of  the  1st  sec- 
tion of  article  5th,  and  the  16th  section  of  the  same  article, 
settles  this  question.    The  first  section  is  as  follows:  "The 
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judicial  powers  of  this  state  shall  be  vested  in  a  supreme  court, 
superior  courts,  courts  of  ordinary,  justices  of  the  peace,  and 
Gommissione<l  notaries  public,  and  such  other  courts  as  have 
been  or  may  be  establislied  by  law."  And  section  16th  is  in 
these  words:  "All  courts  not  specially  mentioned  by  name  in 
the  first  section  of  this  article,  may  be  abolished  in  any  county, 
at  the  discretion  of  the  general  assembly,  and  the  county  courts 
now  existing  in  Georgia,  are  hereby  abolished."  It  follows 
from  these  two  provisions  that  these  several  courts  mentioned 
by  name  are  the  constitutional  courts  of  the  state.  These  courts 
are  beyond  legislative  discretion.  The  legislature  may  create 
and  abolish  at  its  pleasure,  but  these  tribunals  have  amongst 
thera  all  jitdicial  power  by  the  very  terms  of  the  constitution 
itself.  As  to  the  superior  court,  certain  powers  are  subse- 
quently, in  section  3,  paragraph  2,  declared  to  be  exclusive  in 
that  tribunal.  But  it  is  plain  that  in  the  four  tribunals  men- 
tioned in  section  first,  the  constitution  vests,  either  exclusively, 
or  concurrently  with  such  other  courts  as  have  been  or  may 
be  established  by  law,  jurisdiction  over  every  matter  of  a 
judicial  nature  that  can  arise. 

The  supreme  court  is,  in  terms,  limited  to  be  ondif  a  court  of 
errors,  and  to  have  no  original  jurisdiction.  And  the  courts 
of  ordinary  and  justice  courts  have  their  judicial  powers  de- 
fined within  special  limits,  by  section  5,  paragraph  1,  and 
by  section  6,  pai*agraph  2.  It  may  be  added  also  that  both  the 
ordinaries  and  the  justice  of  the  peace  have  their  constitu- 
tional powers  granted  to  them  personally — that  is,  without  a 
jury — so  that  the  conclusion  is  inevitable,  that  by  the  very 
words  of  the  constitution,  the  superior  court  has  vested  in  it 
all  the  judicial  powers  of  the  state  not  specially  cast  by  the 
constitution  upon  either  the  supreme  court,  the  ordinaries  or 
the  justices  of  the  peace,  and  this  is  emphatically  true  of  all 
judicial  questions  requiring  a  jury  trial,  since  the  constitu- 
tional jurisdiction  to  both  the  ordinary  and  to  the  justices  of 
the  peace  is  to  them  personally — ^''an  ordinary" — ^'justices  of 
the  peace  and  commissioned  notaries  public." 

That  it  is  the  excercise  of  judicial  power  to  try  a  misde- 
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meanor,  and  that  the  ooostitution  oootemplates  (article  1,  sec- 
tion 7)  a  jary,  for  such  tnal,  is  nnqaestiooable.  So  that  sectioD 
2j  paragraph  2,  of  article  5,  is  rather  to  be  looked  on  as  speo- 
iallj  inteDded,  not  to  give  the  superior  oonrt  jurisdiction  at  all, 
but  to  declare  what  portion  of  its  jnrisilictioD  is  exclodve. 
It  is  noticeable^  too,  tliat  out  of  the  seven  or  eight  specific  enom- 
erations  in  tliat  paragraph,  all  but  one  are  ^th»  of  matters 
over  which  the  superior  court  is  declared  to  have  excloave 
jurisdiction,  or  are,  by  their  nature,  such  matters  as  appeals, 
oertioraries  from  inferior  tribunals,  eta,  as  are  exclusive.  The 
constitution  of  1868  maj  therefore  concisely  be  said — 

1st.  To  vest  all  judicial  power  in  the  supreme  court,  su- 
perior courts,  ordinaries  and  justices  of  the  peace— oooimis- 
sioned  notaries  public,  being,  in  fiict,  only  another  name  for 
justices  of  the  peace. 

2d  To  limit  the  jurisdiction  of  the  supreme  court,  and  fix 
the  eonstiiuttional  jurisdiction  of  the  ordinaries  and  justices. 

3d.  To  declare  what  matters  are  exclusively  in  the  superi- 
or court. 

4th.  To  leave  all  other  questions  of  a  judicial  nature^to  the 
superior  courts. 

5th  Under  the  qualifications  vesting  exclusive  jurisdiction 
in  the  superior  courts,  to  declare  it  competent  for  the  legislature 
to  establish  any  other,  tribunals  or  abolish  them  at  its  discre- 
tion. 

6th.  As  by  section  16  of  article  3,  the  general  assembly  can- 
not abolish  any  of  the  courts  mentioned  by  name  in  the  first 
section,  it  follows  that  in  conferring  jurisdiction  upon  any  new 
tribunal  it  must  take  care  not  to  deny  to  either  of  tliese  ^'meo- 
tioned^'  their  constitutional  jurisdiction;  that  it  mtui  leave  to 
them  at  least  concurrent  jurisdiction  over  the  mattats  Id^  to 
them  by  the  constitution,  since,  as  is  self-evid^t,  the  kgts- 
latare,  if  it  cannot  abolish  a  court,  it  cannot  take  away  its  ju- 
risdiction either  in  gross  or  in  detail,  which  is  the  same  thing. 

For  these  reasons  we  are  of  the  opinion  that  the  section  <^tbe 
act  of  February  25th,  1874,  which  makes  it  the  duty  of  the 
judge  of  the  superior  court  to  transfer  to  the  city  court  of  At- 
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lanta,  for  trial,  all  indictments  for  misdemeanors  found  by  the 

grand  jury  in  tlie  superior  court^  is  in  violation  of  the  consti- 
tution of  1 868. 

Judgment  affirmed. 


Lizzie  Clifton,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia^ defendant  in  en*or. 

(Tbipfs,  Jndffo,  was  proTidentially  prevented  from  presiding  in  this  cose.) 

1.  The  general  assembly  has  not  the  power,  ander  the  constitation,  to 
deprive  the  superior  courts  of  jurisdiction  over  misdemeanors. 

2.  Where  no  objection  is  made  to  evidence  introduced  upon  the  trial,  it 
is  too  late  to  base  a  ground  of  new  trial  on  account  of  alleged  error  in 
its  admisffion. 

8.  The  superior  courts  are  not  bound  to  take  judicial  cognizance  of 
•  what  had  previously  transpired  before  them,  unless  the  records  of  such 
proceedings  are  exhibited  as  evidence. 

4.  There  being  sufficient  evidence  to  sustain  the  verdict,  it  was  not  con- 
trary to  law. 

5.  To  sustain  an  indictment  for  keeping  a  lewd  house,  it  19  only  necessary 
to  establish  that  the  defendant  contribated  to  and  aided,  directly  or 
indirectly,  in  maintaining  and  keeping  the  same. 

6.  Where  a  jaror  failed  to  answer  to  his  name  when  called,  after  the 
jury  was  stricken,  but  before  the  jurors  were  sworn  or  the  case  sub- 
mitted, it  was  not  error  in  the  court  to  order  the  panel  to  be  filled  and 
the  jury  again  stricken. 

7.  The  defendant  having  gone  to  trial  before  that  jury,  without  objection 
at  the  time,  it  was  too  late,  even  if  the  objection  had  been  good,  to  in- 
sist upon  it  as  |i  ground  for  a  new  trial. 

8  The  charge  that  the  defendant  mainUiined  and  kept  a  lewd  house,  was 
sufficient  under  the  provisions  of  the  Code,  without  alleging  that  it  was 
a  place  for  the  practice  of  fornication  or  adultery. 

CoDstitntional  law.  Criminal  law.  Jurisdiction.  New 
trial.  Evitlenoe.  Jury.  Waiver.  Before  Judge  Hopkins. 
FuItoD  8ui)erior  Court.    April  Term,  1874, 

This  case  is  fully  reported  in  the  decision,  with  the  excep- 
tion of  the  plea  of  the  defendant,  which  simply  denied  the 
jurisdiction  of  the  superior  court,  on  the  ground  that  under 
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the  act  of  February  26th,  1874,  the  city  court  of  Atlanta  had 
exclusive  jurisdiction  of  misdemeanors  committed  in  the  oouuty 
of  Fulton. 

W.  F.  &  H.  Wright,  for  plaintiff  in  error. 

John  T.  Glexx,  solicitor  general,  by  Jacksox  &  Clarke, 
for  the  state, 

Warner,  Chief  Justice. 

The  defendant  was  indicted  and  charged  with  maintaining 
and  keeping  a  lewd  house  in  the  county  of  Fulton.    On  the 
trial  thereof,  the  jury  found  the  defendant  guilty.     A  motion 
was  made  for  a  new  trial  on  the  following  grounds:    First, 
because  the  court  erred  in  sustaining  the  demurrer  to  the  de- 
fendant's plea  to  the  jurisdiction  of  the  court.    Second,  be- 
cause the  court  allowed  the  state  to  prove  the  reputation  of 
the  house  of  defendant,  the  reputation  of  defendant,  and  the 
reputation  of  the  inmates  of  the  house  of  defendant    Third, 
in  not  taking  judicial  notice  of  its  own  records  as  to  what  had 
transpired  in  court  previous  to  the  first  of  January  1874. 
Fourth,  because  the  verdict  of  the  jury  was  contrary  to  the 
evidence,  and  the  weight  of  the  evidence.     Fifth,  because  the 
verdict  was  contrary  to  law.    Sixth,  because  the  court  erred 
in  charging  the  jury  that  the  mere  fact  of  renting  the  house 
would  not  make  her  guilty,  but  to  look  to  the  testimony  and 
see  if  this  defendant,  by  her  conduct  and  her  acts,  contributed 
to,  and  aided  in,  keeping  that  as  a  lewd  house;  it  matters  not 
how  directly  or  indirectly.     Seventh,  because  after  the  ju* 
ry  had  been  stricken,  Dowling,  one  of  the  jurors,  not  being 
in  the  court-room  but  within  reach  of  the  court,  and  being  of 
the  regular  panel,  the  court  dropped  his  name  from  the  said 
panel,  and  ordered  other  talesmen  added  thereto,  and  dis- 
charged the  other  eleven  jurors,  ordered  a  new  strike,  and 
went  to  trial  with  the  panel  so  last  striken.      Eighth,  be- 
cause the  court  erred  in  not  arresting  the  judgment  in  said 
case,  on  motion  of  defendant's  counsel,  on  the  ground  t&at 
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the  indictment  £iiled  fully  to  set  out  the  offense  as  defined  by 
the  Code,  in  this,  that  the  indictment  did  not  allege  that  the 
defendant  did  maintain  and  keep  a  lewd  honse,  for  the  prac- 
tice of  fornication,  or  adultery,  or  either.  The  motion  for  a 
new  trial  and  the  motion  in  arrest  of  judgment  were  both 
overmled,  and  the  defendant  excepted. 

1.  There  was  no  error  in  sustaining  the  demurrer  to  the 
defendant's  plea  to  the  jurisdictipn  of  the  court,  as  was  held 
in  Porter  vs.  Tlie  StatCj  during  the  present  term. 

2.  There  was  no  exception  taken  to  the  admissibility  of  the 
evidence  as  to  the  reputation  of  the  house  of  defendant,  or  as 
to  (he  reputation  of  defendant,  or  as  to  the  reputation  of  the 
inmates  of  the  house  of  defendant*  So  fur  as  the  record  shows, 
that  evidence  was  admitted  without  objection,  and  it  was  too 
late  to  raise  that  objection  on  a  motion  for  a  new  trial. 

3.  The  court  was  not  bound  to  take  judicial  notice  of  its 
own  records  as  to  what  had  transpired  in  that  court  previous 
to  the  first  of  January  1874,  unless,  the  records  of  such  pro- 
ceedings had  been  exhibited  to  the  court  as  evidence  of  what 
had  transpired  there. 

4.  From  the  evidence  contained  in  the  record,  if  the  jury 
believe  the  witnesses,  there  is  sufficient  evidence  to  sustain  tlie 
verdict  according  to  the  repeated  rulings  of  this  court,  and 
therefore  the  verdict  was  not  contrary  to  law. 

5.  There  was  no  error  in  the  charge  of  the  court  as  to 
the  conduct,  and  acts  of  the  defendant,  in  keeping  the  leWd 
house.  The  evidence  showed  that  she  lived  there,  and  had 
been  living  in  the  house  for  some  time,  and  if  she  contributed 
to  and  aided,  directly  or  indirectly,  in  maintaining  and  keep- 
ing the  lewd  house,  then  she  was  guilty  of  the  offense  as  al- 
leged in  the  indictment. 

6.  There  was  no  error  in  impanneling  the  jury  according 
to  the  explanatory  certificate  of  the  presiding  judge.  The  judge 
certifies  thatDowling,  thejuror,  did  not  answer  when  his  name 
was  called,  and  it  did  not  appear  that  he  was  within  the  reach 
of  the' court.  Before  the  jury  was  sworn  or  the  case  sub- 
mittedy  the  court  directed  the  panel  to  be  filled  and  the  jury 
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stricken  agaiu;  the  ouly  change  made  was  to  fill  Dowling's 
place. 

7.  The  defendant  having  gone  to  trial  before  that  jury,  with- 
out objection  at  the  time^  and  taken  her  chance  for  an  acquit- 
tal or  conviction,  it  was  too  late,  even  if  the  objection  would 
have  been  good,  to  insist  upon  it  as  a  valid  ground  for  a  new 
trial. 

8.  There  was  no  error  in  overruling  the  motion  in  arrest  of 
judgment.  The  defendant  was  charged  with  maintaining  and 
keeping  a  lewd  house.  Tiie  words  ''lewd  liouse"  import  tliat 
it  is  a  house  given  to  the  unlawful  indulgence  of  lust,  inclad- 
ing  fornication  or  adultery.  A  "lewd  house"  may  properly 
be  said  to  be  a  house  in  which  fornication  or  adultery  is  practiced. 
Maintaining  and  keeping  a  lewd  liouse  is  a  distinct  offense 
under  the  statute.  So  if  a  person  shall  maintain  and  keep  any 
other  placcy  as  a  booth  or  tent,  for  the  practice  of  fornication 
or  adultery,  either  by  himself,  herself,  or  others,  such  person 
would  be  guilty  under  the  statute.  The  charge  in  the  indict- 
ment that  the  defendant  maintained  and  kept  a  lewd  hoase, 
was  sufficient  under  the  provisions  of  the  Code,  without  ally- 
ing that  the  lewd  house  was  a  place  for  the  practice  of  forni- 
cation or  adultery.  The  statute  forbids  any  person,  either  by 
himself,  herself,  or  others,  to  maintain  and  keep  a  lewd  house 

•or  place  for  the  practice  of  fornication  or  adultej^y.  There 
was  no  error  in  overruling  the  motion  for  a  new  trial  on  tlie 
statement  of  facts  disclosed  by  the  record.  This  court  does 
not  grant  new  trials  in  criminal  cases  when  there  is  sufficient 
evidence  under  the  law  to  sustain  the  verdict,  nor  upon  mere 
technical  grounds  not  affecting  the  real  merits  of  the  case,  or 
the  substantial  legal  rightis  of  the  defendant,-  and  the  obser- 
vance of  this  rule,  by  parties  and  their  counsel,  before  bring- 
ing their  cases  here,  would  save  much  time  and  labor.  The 
rulings  of  the  court  upon  the  question  of  granting  new  trials, 
have  been  so  often  repeated  that  the  profession  cannot  be  ig- 
norant of  them. 
Let  the  judgment  of  the  court  below  be  affirmed.^ 
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Zadock  C.  Baker  etaL,  plaintiflfe  in  error,  vs.  Thomas  Mc- 
Guire, defendant  in  error. 

(Tftippi,  Judge,  was  proTidentially  preyented  from  presiding  in  this  case.) 

1.  Where  a  proprietor  of  lands  erects  a  mill  upon  bis  premises,  and,  by 
a  dam,  flows  water  over  land  above  the  mill,  and  be,  dying,  the  land 
is  sold  in  parcels  to  several  persons,  the  vendee  of  the  mil  tract  re- 
tains the  right  to  keep  up  on  bis  land  a  dam  of  eqnal  height  with  that 

•  which  was  upon  it  at  the- time  of  his  purchase,  and  to  back  the  water 
according  to  the  capacity  of  the  dam. 

2.  When  a  mill-dam  of  a  certain  height  exists,  and  with  it,  the  right  to 
-  back  water  upon  land  according  to  the  capacity  of  the  dam,  and  from 

want  of  repair,  or  leakage  of  the  dam  or  other  cause,  the  dam  does 
not  gather  such  a  head  of  water  as  it  might,  and  thus  the  back-water 
.  is  usually  less  than  the  height  of  the  dam  would  warrant,  the  owner  of 
Uie  mill  has  a  right  to  build  a  new  dam  of  the  height  of  the  old  one, 
or  to  repair  the  old  one,  and  if  thus  the  extent  of  the  back- water  is 
increased,  the  owner  of  the  mill  is  not  liable  for  damages  caused  by 
the  increased  overflow. 

I^od.  License.  Riparian  rights.  Before  Judge  Hop- 
kins.   DeKalb  Superior  Court.    March  Term,  1874. 

Thomas  McGuire  brought  case  against  Zadock  C.  Baker 
and  Bradford  Humphries  for  $5,000  00  damages,  sustained  hy 
reason  of  the  backing  of  the  water  of  "  No  Business"  creek  on 
certain  lands  of  the  plaintiff,  situated  in  the  counties  of  De- 
Kalb and  Gwinnett.  The  defendants  pleaded  the  general  is- 
sue, and  set  up  title  in  themselvs  to  a  portion  of  the  land  al- 
leged to  have  been  injured. 

The  following  brief  statement  of  facts  as  presented  by  the 
testimony,  is  sufficient  to  an  imilerstanding  of  this  case: 

Forty-five  or  fifty  years  ago  Zachrey  Lee  built  a  mill  and 
dam  upon  property  then  owned  by  him.  After  his  death,  to- 
wit:  in  November,  1863,  the  tract  of  land  upon  which  said 
dam  was  located  was  divided  into  parcels  and  sold  by  his  ex- 
ecutor. Zadock  C.  Baker  bought  that  portion  upon  which 
the  mill  and  dam  were  situated.  Bradford  Humphries  was 
simply  interested  with  Baker  in  the  mill.  The  plaintiffs 
hold  their  land  under  the  same  sale.  Baker  built  a  new  dam 
ill  July  or  August,  1871. 
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There  was  evidence  tending  to  show  that  since  the  erection 
of  the  new  dara  the  back-water  had  been  considerably  increas- 
ed, thus  damaging  the  plaintiff.  There  was  also  testimony  to 
the  effect  that  this  result  was  not  due  to  the  dam,  bat  to  other 
causes  beyonfl  the  control  of  the  defendants.  Tlie  defendants 
and  other  witnesses,  testified  that  the  new  dam  was  of  the  pre- 
cise heiglit  of  the  old,  and  that  if  the  back-water  was  thereby 
increased,  it  was  due  to  the  fact  that  the  former  was  leaky, 
or  out  of  rejiair,  or  fur  some  other  cause,  did  not  accumu- 
late the  head  of  water  which  its  height  would  justify;  tliat 
the  new  dam  would  produce  no  greater  effect  up<3n  the  water 
than  the  old  one,  in  proper  condition,  would  have  done. 

The  jury  found  for  the  plaintiff  $1,920  00.  The  defend- 
ants moved  for  a  new  trial  upon  the  ground,  that  the  dama- 
ges were  excessive,  and  because  the  court  erred  in  charging 
the  j<iry,  "that  the  defendants  had  no  right,  by  their  dara, 
to  back  or  make  the  water  in  the  pond  higher  than  was 
customary  or  ordinarily  the  case  with  the  the  old  dam;"  and 
in  defining  or  explaining  the  efficient  height  of  the  dam  to  be, 
"the  height  at  which  it  was  capable,  as  ordinarily  used,  of 
raising  the  water.'' 

The  court  ordered  a  new  trial  unless  the  plaintiff  would 
write  off  from  their  verdict  S  1,620  00.  This  was  done,  and 
the  defendants  excepted. 

Gartrell  &  Stephens;  Hillyer  &  Brother,  for  the 
plaintiffs  in  error. 

M.  A.  Candler,  for  defendant 
McCay,  Judge. 

1.  We  do  not  go  into  the  evidence  in  this  case.  The  judge 
below  was,  himself,  satii^fied  that  the  verdict  was  excessive, 
and  has  put  the  plaintiff  below  upon  terras.  We  find  some 
difficulty,  it  is  time,  in  discovering  what  rule  the  judge  adopted 
in  finding  how  much  ought  to  stand  and  how  much  ought 
to  be  written  off.     We  cannot,  however,  refrain  from  saying 
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tiiat,  as  the  &ct8 appear  in  the  record,  it  is  impossible  to  agree 
with  the  opinion  of  the  witnesses  that  the  dam  caused  the 
overflow  above  the  riffles  and  running  water^  and  ahnost  all 
the  witnesses  say,  tliere  was  running  water  and  riffles  below 
the  overflow  in  the  upper  field.  How  a  dam  caa  back  water 
heyond  and  above  a  current,  we  do  not  see,  unless  the  water 
is  governed  by  some  laws  peculiar  to  "No  Business"  creek. 

2.  But  our  judgment  of  reversal  is  upon  what,  in  our 
opioion,  was  an  error  in  the  charge  of  the  court.  This  mill, 
aod  a  dam  to  raise  the  water  to  run  it,  was  built  by  old  Mr. 
Lee,  the  original  proprietor  of  the  land  owned  by  both  par- 
ties. At  his  death  it  was  sold  at  administrator's  sale,  in  two 
parcels,  on  the  same  day.  The  rule  is  well  settled  that  the 
vendee  of  the  mill  tract  got  all  the  easement  of  the  mill  and 
data,  got  the  right  to  flow  water,  as  the  dam  was  capable  of 
flowing  it,  and  that  the  adjoining  land  went  to  the  purchaser 
of  it  with  that  servitude  uj^on  it :  See  Washburn  on  Ease- 
ments, 43,  60,  where  this  whole  doctrine  is  discussed.  The 
rule  seems  equally  well  settled  that  the  capacity  of  the  dam 
from  its  height  is  the  measure  of  the  easement.  Sometimes  a 
new  dam  leaks  greatly,  somolimes  a  dam  gets  out  of  repair 
and  leaks,  sometimes  the  use  of  the  water,  by  night  and  by 
day,  or  with  a  peculiar  wheel,  keeps  the  water  at  a  low  ebb; 
and  these  failures  to  use  a  dam  to  its  full  height  continue  for 
years.  But  the  doctrine  seems  to  be  well  settled,  that  the 
right  of  the  mill  owner  is  not  lost  by  the  leakiness  of  his 
dam,  or  by  the  steady  and  constant  use  of  the  water.  He 
has  a  right  to  repair  his  dam  or  build  a  better,  though  jQOt  a 
higher  one.  He  has  a  right,  too,  by  the  use  of  better  wheels, 
or  by  doing  less  work,  to  save  his  water,  and  if  in  either  of 
these  ways  the  water  in  the  dam  is  kept  at  a  higher  point, 
and  the  back-^irater  is  carried  higher  up  the  stream,  he  is  still 
only  using  the  easement  he  bought  and  of  which  the  other  ven- 
tlees  bad  full  notice,  by  the  height  of  the  dam  :  Conell  vs. 
Thuyer,  5  Mctcalf,  253,  258  ;  Alder  r,9.  Savill,  5  Taunton, 
451 ;  Ucy  va.  Arnett,  33  Penn.,  169  ;  29  N.  Y.,  354.  And 
we  think  this  a  fair  and  reasonable  rule,  one  tending  to  eu- 
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courage  improvefkient,  and  one  doing  no  harm,  as  the  height 
of  the  dam  and  its  efficiency^  are  matters  the  other  vendees 
might  easily  know  and  take  into  consideration  on  their  pur- 
chase.    Under  the  charge  of  the  court,  the  plaintiff  in  er- 
ror was  confined  to  the  flow  of  water,  as  it  usually  flowed, 
though  there  was  testimony  that  the  old  dam  leaked  badlj, 
and  that  the  new  dam  was  no  higher  than  the  old  one.    Ifc 
seems  to  us  absuixl  to  say  that  ti)e  purchaser  of  the  mill  tract, 
had  no  right  to  rep«iir  the  dam,  however  long  it  might, have 
bten  out  of  oi*der,and  that  he  was  driven  to  buihl  a  new  dam 
of  the  same  iiieflSciency.     We  think,  under  the  evidence,  the 
jury  might  have  found  differently,  had  what  we  take  to  be 
the  true  rule  on  this  subject,  been  submitted  to  them,  and  for 
this  reason  we  reverse  the  judgment 
Judgment  reversed. 


Isaac  Middleton,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

To  take  and  carry  away  a  bale  of  cotton  from  in  front  of  a  warehouse 
where  valuable  goods  were  stored,  with  intent  to  steal  the  same,  does 
not  constitute  the  offense  of  larceny  from  tbe  house.  The  evidence 
mast  show  that  the  property  alleged  to  have  been  stolen  was  in  some 
house  and  that  it  was  taken  by  the  defendant  therefrom. 

0 

Criminal  law.    Larceny.     Before  Judge  Bchley.    Chat- 
ham Superior  Court.     November  Special  Term,  1873. 

For  the  fiicts  of  this  case,  see  the  decision. 

Philip  M.  &  R.  Wayne  Russell,  by  Henry  B.  Tomp^ 
Ki>'S,  for  plaintiff  in  error. 

Albert  R.  Lamar,  solicitor  general,  by  R«  H.  Clark, 

for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  "larceny  from 
the  house/'  and  on  the  trial  thereof  the  jury,  under  the  char]ge 
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of  the  court,  found  the  defendant  guilty.  A  motion  was 
made  for  a  new  trial  on  the  ground  of  error  in  the  charge  of 
the  court  to  the  jury,  and  because  the  venlict  was  contrary  to 
law  and  the  evidence,  which  motion  was  ovtTrule<l  and  the 
defendant  excepted.  The  defendant  is  charged  fn  the  indict- 
ment with  having  taken  and  carried  away  from  the  ware- 
house of  the  prosecutor  one  bale  of  cotton,  the  said  wareliouse 
being  a  place  where  valuable  goods  were  stored,  with  intent 
to  steal  the  same.  The  evidence  in  the  record  shows  that  the 
bale  of  cotton  was  not  in  the  warehouse,  hut  outvUJe  of  it,  iii 
an  alley  way.  The  courtcharged  the  jury  "that  if  they  found 
from  the  evidence  that  the  bale  of  cotton  was  in  front  of  the 
warehouse  and  under  its  control  and  protection,  it  would  l>e  the 
same  criminally  as  if  within  its  walls,  and  would  be  a  taking 
from,  upon  the  same  basis  as  if  a  storekeei>er  places  goods  in 
front  of  his  store,  and  a  thief  take  them  therefrom,  it  would  be 
larceny  from  the  house.^'  The  4413th  section  of  the  Code  de- 
fines larceny  from  the  house  to  be  the  breaking  or  entering  any 
house  with  intent  to  steal,  or  after  breaking  or  entering  said 
house,  stealing,  therefrom  any  money,  goods,  clotlies,  wares, 
merchandise,  or  any  thing  or  things  of  value  whatever.  The 
4414th  section  defines  the  penalty  for  stealing  in  any  of  the 
bouses  described  in  that  section.  Simple  theft  or  larceny  is 
the  wrongful  and  fraudulent  taking  and  carrying  away  by  any 
|>erson,  of  the  personal  goods  of  another,  with  intent  to  steal 
the  same:  Code  4393.  The  distindion  between  simple  lar- 
<-*eny  and  larceny  from  the  house  will  be  readily  perceived. 
The  evidence  in  the  record  before  us  does  not  show  that  the 
defendant  was  guilty  of  the  offense  of  larceny  from  the  house^ 
inasmuch  as  it  does  not  show  that  the  cotton  allegecl  to  have 
been  stolen  was  in  any  house,  or  that  it  was  taken  by  the  de- 
fendant therefrom.  The  charge  of  the  court,  in  view  of  the 
evidence  contained  in  the  record,  was  error. 

Let  the  judgment  of  the  court  below  be  reversed. 


Vol,  Liii.  17. 
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Coogblin  et  al.  v$.  Seago. 

John  Coughi.in  d  aL^  plaintiffs  in  error,  ts.  Alvix  K. 

Seago,  defendant  in  error. 

A  tniBt  to  a  man  for  the  sole  ase  of  his  wife,  determines  at  the  desth  of 
the  husband.  The  wife  then  becomes  ipso  facto  the  legal  owner  of 
the  estate*  and  she  being  a  feme  sole,  a  judgment  against  her  binds  it. 
po  that  a  purchaser  at  sheriff's  sale  of  the  property  under  such  jadg* 
meot,  gets  a  good  legal  title. 

Trusts.  Husband  and  wife.  Judgment.  Before  Dexnis 
F.  Hammond,  Esq.,  Judge  pro  liac  vice.  Fulton  Superior 
Court.    April  Term,  1874. 

Coughlin,  in  his  own  right,  and  as  next  friend  for  his  mi- 
nor children,  brought  complaint  against  Scago  for  two  lots  of 
land  in  the  city  of  Atlanta.  The  record  fails  (o  disclose  any 
pica.     The  evidence  made  this  case : 

On  September  23d,  18G2,  one  Pxlwin  Payne  conveyed  the 
premises  in  dispute  to  "John  Withers,  as  trustee  for  his  wife, 
Mary  Withers,  free  from  the  debts  or  alienation  of  him,  and 
for  her  sole  and  separate  use,"  The  deed  further  recited  tliat 
said  John  Withers  was  to  hold  said  property  '*  to  the  only 
proper  use,  benefit  and  behoof  of  her,  the  said  ^lary  Withers, 
her  heirs,  executors,  administrators  and  assigns,  in  fee  simple/' 
John  Withers,  the  trustee,  died  in  1864.  Mary  Withers,  the 
ccshii  qnc  trusf.y  died  in  December,  1867,  leaving  Solina  Cough- 
lin, the  hitc  wife  of  the  plaintiff,  and  Walter  S.  Withers,  as  her 
only  hc:rs-at-law.  On  October  24th,  1867,  one  Iliish  Pratt 
recovered  a  judgment  against  said  Mar^  Withers  and  Walter 
8.  Withers,  and  had  the  execution  based  thereon,  levied  on 
the  projierty  aforesai<l.  At  the  sale  under  said  levy  it  w^s 
purchased  by  John  11.  Wallace,  who  subsequently  conveyed 
tlio  same  to  the  defendant. 

The  court  charged  the  jurj' as  follows:  "By  the  terms  of 
said  deed  (from  Payne  to  John  Withers,  as  trustee)  the  trust 
determined  on  the  death  of  John  Withers,  the  husband  and 
trustee,  and  the  property  described  therein  was  thenceforth 
subject  to  the  debts  of  Mary  Withers  by  a  general  or  comnioii 
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lawjmlgnicnt,  and  if  they  believed  such  a  judgment  had  been 
obtained,  and  the  proi)erty  had  been  regularly  sold  under  it, 
and  (lefcfjdant  held  title  under  said  sale,  it  legally  passed  the 
title  oat  of  Mary  Withers  and  her  heirs,  notwithslanding  the 
terras  of  said  deed  from  Edwin  Payne." 

The  jury  found  for  the  defendant.     The  plaintiff*  assigns 
tl»e  chai-gc  aforesaid  as  error. 

Gartreli.  &  Stepiieks;  Richard  H.  Clark,  for  plain- 
tiffs in  error. 

O^LLiER,  JIynatt  &  Collier  ;  Thrasher  &  Thrash- 
er, for  defendant. 

McCay,  Judge. 

Tlic  existence  of  a  trnst,  without  any  necessity  for  such  an 
excoptlon  to  the  ordinary  legal  title  to  property,  has  always, 
since  the  statute  of  uses,  been  contrary  to  the  policy  of  the 
law.  It  is  to  the  public  interest  that  if  one  have  the  entire 
iKMir^fioial  Interest  in  property  and  be  fully  sui  juns^  under 
no  tlisability,  the  law  should,  in  all  respects,  treat  the  title  as  a 
legal  one ;  and  the  rule  is  uniform  that  when  the  purposes  of 
a  (rust  have  ceased  and  the  beneficiaries  are  of  full  age  and 
free  from  disability,  the  estiitc  shall,  by  oj^eratipn  of  law,  be- 
<*"Hnoalcgal  estate:  Code,  sections  2313,2314.  The  object 
'^r  this  trust  deed  was,  upon  the  face  of  it,  solely  to  protect 
the  property  against  the  marital  rights  of  the  husband,  and 
pre:^erve  it  for  the  use  of  the  wife  during  the  coveture.  At 
the  death  of  the  husband  the  whole  purpose  of  the  trust  was 
at  an  end.  Had  the  wife,  under  the  old  law,  married  again, 
her  second  husband  would  have  taken  the  property  in  fee.  It 
follows,  therefore,  that  the  wife  was  as  completely  the  legal 
owner  of  this  property  when  she  becume  a  widow  as  though 
J-he  had  then  first  got  it  by  a  purchase  of  it,  and  any  judg- 
ment obtained  against  her  bound  it  as  it  would  any  other  prop- 
erty to  which  she  had  a  legal  title.  There  was  no  necessity  to 
procure  a  judgment  as  prescribed  in  section  3378  of  the  Code 


252         SUPREME  COURT  OF  GEORGIA. 

Spears  V8,  Tbe  State  of  Georgia. 

fbr  subjecting  trust  property  to  debts.  It  was  not  trust  prop- 
erty at  all.  The  title  was  a  legal  one  and  passed,  and  was 
bound  as  any  other  legal  title  would  ])ass  or  be  bound.  We 
think,  therefore,  that  the  charge  of  the  court  was  right,  and 
the  verdict  riglit. 
Judgment  affirmed. 


Joseph  Spears,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

1.  The  Terdict  of  the  jary  is  supported  by  the  eyidence. 

2.  The  entire  charge  not  being  in  the  record,  and  therefore  presamedto 
have  been  correct  as  applicable  to  the  facts,  a  new  trial  will  not  be  or- 
dered becaase  the^ourt  refused  to  charge  *'  that  the  fact  that  the  goods 
alleged  to  have  been  taken  from  the  house  of  the  pros^utor,  were 
found  in  the  possession  of  the  defendant*  was  not  condusifH  proof  that 
the  defendant  was  guilty  of  burglary." 

Criminal  law.  Burglary.  New  trial.  Before  Judge 
Bartlett.  Jasper  Superior  Court.  February  Adjourned 
Term,  1874, 

For  the  facts  of  this  case,  see  the  decision. 

C.  L.  Bartlett,  for  plaintiff  in  error. 

J.  W.  Preston,  solicitor  general,  by  Jackson  &  Clarkh, 
for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  ofiense  of  burglary. 
On  the  trial  of  the  case  the  jury  found  the  defendant  guilty. 
A  motion  was  made  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence,  and  without  any  evi- 
dence to  support  it,  and  because  the  court  refused  to  chai^ 
the  jury  as  requested,  ^Hhat  the  fact  that  the  goods  alleged  to 
have  been  taken  from  the  house  of  the  prosecutor  were  fband 
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in  the  possession  of  the  defendant,  is  not  conclusive  proof 
that  the  defendant  is  guilty  of  burglary." 

1.  In  looking  through  the  evidence  contained  in  the  reoordi 
it  is  quite  sufficient  to  sustain  the  verdict,  in  our  judgment, 
if  the  jury  believed  the  witnesses,  and  according  to  the  nu- 
merous and  repeated  rulings  of  this  court,  we  will  not  inter- 
fere with  the  verdict  on  tlrat  ground,  the  more  especially  as 
the  court  below  before  which  the  trial  was  had,  has  refused  to 
do  so. 

2.  The  charge  of  the  court  to  the  jury  is  not  in  the  record, 
and  is  not  excepted  to;  the  legal  presumption,  therefore,  is, 
that  the  court  cimrged  the  law  correctly  as  applicable  to  the 
facts  of  tlie  case,  and  its  refusal  to  charge  as  requested,  in  re- 
lation to  the  possession  of  the  goods  by  the  defendant  not 
being  condimve  proof  of  the  defendant's  guilt,  was  not  error. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Jack   McDaniel,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

1.  It  18  not  competent  for  a  party  to  discredit  one  of  his  own  witnesfles, 
anleas  it  is  shown  to  the  court  that  he  was  entrapped  to  introduce  the 
witness  by  statements  made  by  him  contradictory  to  those  he  has  now 
testified  to. 

2.  The  evidence  in  this  case  consisting  as  it  does  wholly  of  facts  going  to 
show  that  certain  foot- tracks  found  leading  from  fodder  stacks  resem* 
bled  the  tracks  usually  made  by  prisoner,  without  any  evidence  that 
the  tracks  found  were  recent,  and  that  the  prisoner  had  an  unusual  or 
peculiar  track,  and  other  evidence  to  aid  the  opinion  of  the  witnesses, 
does  not  justify  the  verdict 

Criminal  law.  Witness.  Evidence.  Before  Judge  Stro- 
ZER.     Dougherty  Superior  Court.     April  Term,  1874. 

Jack  McDaniel  was  placed  on  trial  for  the  oftense  of  mali- 
cious mischief,  alleged  to  have  been  committed  on  November 
1 3tb,  1873,  in  burning  a  stack  of  fodder,  the  property  of  S. 
H.  Wilson.    The  defendant  pleaded  not  guilty. 
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The  evidence  for  the  state  was  purely  circumstantial.  It 
showed  that  there  had  been  ^'some  unpleasantness"  between 
the  defendant  and  Wilson ;  that  the  tracks  leading  from  the 
fodder  stack  went  to  the  defendant's  house ;  that  they  resem- 
bled those  usually  made  by  him  in  measurement  and  general 
appearance;  that  defendant's  boots  had  metal  and  bra4s  od 
the  heels^  the  impression  of  which  was  lefl  upon  the  tracks. 

The  evidence  for  the  defendant  made  a  strong  case  of  alibi. 

The  jury  found  the  defendant  guilty.  A  motion  was  made 
for  a  new  trial  because  the  verdict  was  contrary  to  the  law  and 
the  evidence,  and  because  the  court  erred  in  allowing  the 
state  to  impeach  one  of  her  witneases  without  having  previ- 
ously shown  that  the  prosecution  was  entrapped  to  iutroduoe 
such  witness  by  statements  made  by  him  contradictory  to 
those  testified  to. 

The  motion  W£(l^  overruled  and  the  defendant  excepted. 

H.  MoBGAN;  B.  J.  Odom,  by  R.  H.  Clark,  for  plaintiff 
in  error. 

B.  B.  BoW£R,  solicitor  general,  for  the  state. 

McCay,  Judge. 

1.  The  Code,  section  3869,  declares  that  a  party  shall  not 
be  permitted  to  discredit  his  own  witness,  unless  he  first  shows 
to  the  court  that  he  has  been  entrapped  by  previous  contra- 
dictory statements  made  by  the  witness.    It  is  not  sufficient 
that  he  shall  have  made  contradictory  statements ;  such  state- 
ments must  have  deceived,  and  led  the  party  complaining  to 
introduce  him,  and  thus,  unwittingly,  to  have  l>een  damaged 
by  statements  differont  from  what  he  expected.     Under  such 
circumstances,  the  law  permits  a  party  to  violate  that  salutary 
rule  which  assumes  that  one  who  brings  a  witness  l)cfore  a 
court,  has,  at  least,  confidence  in  his  truthfulness.    In  this 
case  no  effort  was  made  to  show  to  the  court  an  entrapping ;  it 
does  not  even  appear  that  the  solicitor  general  knew  what  he 
had  stated,  or  that  he  had  ever  talked  with  the  witness,  much 
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less,  that  he  had  put  him  up  as  a  witness  by  virtue  of  any 
false  impression. 

2.  Under  the  evidence  in  the  record,  we  do  not  think  there 
was  enough  evidence  to  justify  a  verdict  of  guilty.  When 
closely  looked  to,  there  is,  at  last,  nothing  but  the  opinions 
of  certain  witnesses  tliat  the  foot-tracks  were  the  prisoner's 
tracks,  and  those  opinions  came  from  witnesses,  who,  however 
honest  they  may  be,  are  avowedly  prejudiced  against  the  pris- 
oner, and  frankly  announce  that  they  not  only  think  him 
guilty,  but  they  intend  to  convict  him  if  they  can.  The  evi- 
dence of  a  comparison  of  the  tracks  found,  with  the  track 
made  by  the  prisoner,  is  not  direct.  One  witness  measured 
the  tracks  going  from  the  stacks ;  another  measured  the  pris- 
onei-'s  track  as  he  saw  him  make  it.  The  two  met  in  town, 
and  compared  the  sticks,  and  they  testify  to  the  result.  We 
doubt  if  this  be  even  legal  evidence.  The  witness  in  each 
case  gives  his  opinion  based  on  the  measurement  of  the  other. 
The  two  measurements  ought  to  liave  been  before  the  jury, 
for  them  to  decide.  Nor  does  it  appear  that  the  tracks  at  the 
fodder  were  recent ;  they  may  have  been  made  the  day  before 
or  the  night  before.  The  stacks  were  not  far  from  prisoner's 
house,  and  for  forty-eight  hours  before  he  might  have  had 
various  motives  for  going  to  them  with  no  evil  intent.  The 
evidence  as  to  the  conduct  of  tiie  prisoner,  in  driving  his  team 
into  the  woods  and  dodging  about  in  the  fence  corners,  we 
are  unable  to  see  the  application  of.  Nothing  appeara  as  to 
the  time  it  took  place.  It  could  not  have  been  at  the  time 
or  just  before  the  fire,  since  the  witness  was  at  work  picking 
cotton.  Perhaps  there  is  some  defect  in  the  record,  but  as  it 
stands,  we  can  see  nothing  in  this  evidence  of  the  prisoner 
driving  his  team  into  the  woods  and  his  dodging  along  the 
fence,  at  all  relevant  to  the  issue.  We  are  loath  to  interfere 
with  the  verdict  of  a  jury,  but  the  evidence  here  is  inconclu- 
sive, uncertain,  and  so  entirely  a  matter  of  opinion,  that  we 
think  it  would  be  a  dangerous  precedent  to  let  it  stand, 
especially  in  so  serious  a  matter  as  a  felony. 

Judgment  reversed. 
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Jim  Cooper,  plaintiff  in  error,  va.  The  State  op  Geobgu, 
defendant  io  error. 

Where  it  ia  donbtful  from  all  the  fkcta  %oi  circamitancet  diMloffdl*! 
Ihe  record  whether  the  defendant  wm  guilt;  of  mocder,  this  court  nil 
giTe  bim  the  beaefit  of  thai  doubt  and  order  a  onw  trinl,  eipKi*''! 
where  the  judge  of  the  superior  court  itated,  in  aetitencing  him  (diiI» 
offense  of  murder,  that  he  did  so  reluctanil;. 

New  trial.  Before  Judge  Gibson.  KicliDioud  Superiur 
Court.     October  Term,  1873. 

For  the  iacts,  see  tlie  decieioo. 

S.  F.  Webb  ;  H.  A.  Duncan,  for  plaintiff  iq  error. 

Davenport  Jackson,  solidtor  general,  by  Jacksox  4 
Clab£E,  for  the  ntate. 

Wabneh,  Chief  Justice. 

The  defendant  was  iudicled  for  the  offense  of  murder,  and 
on  the  tt'iai  (hereof  was  found  guilty,  and  eentenced  to  be 
executed.  A  motion  was  made  for  a  new  trial,  which  nas 
overrules]  by  the  court,  and  tlicdefendant  excepted.  Id  look- 
ing through  the  evidence  in  the  record,  we  are  not  satisfied 
that  it  makes  out  a  clear  case  of  murder  under  the  law.  And 
inasmuch  as  that  is  a  doubtful  question  from  all  the  facts  and 
circunistances  aa  disclosed  by  the  record,  we  give  the  defend- 
ant the  benefit  of  the  doubt,  and  grant  bim  a  new  trial,  an<^ 
the 'more  especially  do  we  do  so  in  this  case,  because  it  appear 
from  the  record  that  the  presiding  judge  before  whom  the  trial 
was  had,  stated  in  senteuchig  the  defendant  for  the  ofieoje 
of  murder  that  he  did  so  reluotantli/. 

Let  the  judgment  of  the  court  below  be  reversed. 
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for  use,  defendant  in  error. 

1.  Where  a  homestead  was  laid  off  under  the  act  of  1868,  to  A,  as  the 
head  of  a  family  conBistiog  of  his  wife  and  child,  and  the  husband  and 
wife  sold  the  homestead,  and  invested  the  proceeds  in  other  real  es- 
tate, intending  that  the  property  in  which  the  money  was  invested 
should  take  the  place  of- and  be  in  lieu  of  the  homestead,  but  by  mis- 
take the  deed  was  made  to  the  wife  only  as  a  free  trader,  and  she 
having  become  a  bankrupt,  the  property  was  sold  in  bankruptcy  to  a 
purchaser  who  had  full  notice  of  all  the  facts : 

Heldy  that  equity  will  treatw  the  title  to  the  wife  as  a  trust  for  the  same 
uses  as  was  the  homestead  under  the  law,  and  will  treat  the  purchaser 
with  notice,  as  holding  for  the  same  use  as  she  did. 

2.  In  this  state,  in  an  action  at  law,  under  the  statutory  form,  by  the  hus- 
band, the  plaintiff  may  amend  his  action,  setting  forth  such  mistake, 
and,  on  proper  proof,  |reat  the  deed  to  his  wife  as  it  was  in  fact  in- 
tended. 

3.  Although,  as  a  general  rule,  equity  will  only  correct  a  simple  mistake 
when  it  is  mutual,  yet  when  the  actual  grantor  in  a  deed  is  merely  a 
nominal  party  who  has  parted  with  his  interest  to  other  third  persons, 
and  the  contract  is  in  fact  between  them,  and  the  mistake  is  mutual 
between  the  parties  at  interest,  equity,  which  looks  only  to  the  sub- 
stance of  the  transaction,  will  correct  a  mistake,  mutual  as  to  the  sev- 
eral parties,  though  the  nominal  actor  has  made  no  mistake,  bat 
merely  did  as  he  was  directed. 

4.  It  is  the  duty  of  a  judge  in  bis  charge  to  the  jury,  to  give  the  law  sub- 
stantially as  it  exists  on  the  facts  of  a  case  as  th^y  appear  in  the  ovi- 
dence;  but  it  is  not  error  in  him  to  fail  to  give  a  partiouUr  principle 
of  law  in  charge,  if  the  evidence  does  not  present  a  case  fully  meeting 
the  principle  of  law  insisted  on. 

•>.  lliat  one  has  been  guilty  of  a  fraud  as  to  a  particular  parcel  of  land 
in  his  dealings  with  one  person,  so  that,  as  to  this  person,  he  is  es- 
topped, does  not  estop  him  as  to  another  person  who  is  not  a  privy  in 
estate  with  the  first. 

6.  In  this  case  the  evidence  beins  conflicting,  and  the  judge  having  fairly 
•ubmitted  it  to  the  jury  under  the  evidence  and  the  law  arising  upon 
it,  we  do  not  feel  that  the  verdict  is  such  as  justifies  the  interference 
of  thia  court. 

Ejectment.  Horaestead.  Trust.  Mistake.  Amendment. 
Equity.  Charge  of  Court.  Estoppel.  New  trial.  Before 
RiCHAKD  H.  Clark^  Esq.,  Judge  pro  hoe  vice.  Fulton  Su- 
perior Court    October  Term^  1873. 
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Holmes  Sells,  for  the  use  of  hia  wife,  Amy  H.  Sella,  and 
miuor  cliilil,  John  D.  Sells,  brought  complaint  against  WleT 
O'ShieMs,  tenant  in  possea'iioD,  for  the  recovery  of  a  tract  of 
land  lying  in  the  city  of  Atlanta,  known  as  that  portion  of 
the  A.  J.  Orme  subdivision  of  block  number  one  hundred  ami 
forty-six,  in  the  original  land  lot  number  filly-one,  in  thefoiir- 
teeutii  district  of  originally  Henry,  now  Fnlton  county,  front- 
ing on  east  Harris  street,  one  hundred  and  eighty-three  feet, 
and  running  back  on  Butler  street,  two  hundred  and  two  feel- 
George  J.  Murray,  the  real  party  at  interest,  was,  by  order  of 
court,  made  tlie  defendant. 

At  the  trial  term  the  plaintiff  proposed  to  amend  bisdo- 
claration  as  follows: 

Plaintiff  shows  that  in  the  year  1868,  he  applied  to  the  or- 
dinary of  said  county  for  an  exemption  of  personalty  ami  s 
homestead  of  realty,  under  the  constilntion  and  la^vsofsild 
state,  for  the  use  and  benefit  of  said  Amy  H.  and  John  D- 
Sells,  and,  after  due  notice,  said  ordinary  allolted  to  him  for 
such  exemption,  a  steam  saw-mill  in  DeKalb  county,  Georgia, 
and  on  the  2d  of  April,  1809,  he  set  ajtart  to  him  for  such 
homestead,  a  lot  of  land  in  the  s^d  city  of  Atlanta,  on  tlio 
corner  of  Oak  and  Ivy  streets.  PluintifT  and  his  wife,  on 
the  I9th  day  of  April,  1870,  sold  and  conveyed  said  home- 
stead land  for  the  sum  of  $1,711  00;  and  for  the  purpose  of 
investing  a  part  of  the  money  thus  realized,  he  purchaiied  of 
Rondeau  &  Comjiany,  in  the  fall  of  the  year,  the  lot  "of  lantl 
first  above  described,  for  which  he  agreed  to  pay,  and  djjl 
pay  the  sum  of  ?1,000  00;  in  consideration  of  the  saniV 
well  knowing  that  said  land  was  jjeing  bought  for  the  par- 
(wse  of  said  investraout,  they  promised  and  agreed  to  sell  for 
the  use  of  Amy  H.  and  John  D.  Sells.  Rondeau  &  Company 
purchased  said  land  of  A.  J.  Orme,  and  held  his  bond  for 
titles  to  make  them  a  deed  on  i-eceiving  the  puroliose  money 
therefor,  a  portion  of  which  was  then  unpaid ;  which  being 
fully  paid  off  and  tli.scliarged,  they  further  promised  to  pm- 
cure  for  plaintiff  from  said  Orme  the   necessary  and  projKir 
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deed.  In  pursuance  of  said  agreement,  with  plaintiff's  con- 
sent, he  authorized  and  employed  William  A,  Rondeau,  one 
of  the  said  firm,  a  man  in  whom  he  had  tlie  utmost  confidence, 
to  see  Orme  and  obtain  from  him  such  deed,  but  no  in- 
structions were  given  to  him  in  regard  to  the  form  of  execu- 
tion of  said  deed  or  the  parties  thereto,  though  being  one  of 
the  contracting  parties,  and  cognizant  of  all  the  facts,  ho  was 
expected  by  all  of  said  parties  to  obtain  from  said  Ormc  a 
deed  in  conformity  to  the  said  contract,  conveying  said  land 
to  the  plaintiff  for  the  use  and  benefit  of  his  family,  the  said 
Amy  H,  and  John  D.  Sells.  Said  Rondeau  undertook  to  pro- 
cure said  deed,  but  in  betrayal  of  such  confidence  of  trust, 
or  through  fraud,  mistake,  ignorance,  inadvertence  or  misai>- 
prehension,  he  obtained  from  said  Orme  the  deed  made  aiul 
executed  to  Amy  H.  Sells  on  the  2d  day  of  January,  1871* 
conveying  said  land  to  her  as  a  free  trader. 

Rondeau  &  Company,  in  full  satisfaction  of  said  parol  con- 
tract fbr  the  sale  of  said  land,  on  the  receipt  of  said  deed,  de- 
livered the  same  to  plaintiff,  as  theproi^er  deed  under  the  con- 
tract, and  without  an  examination  of  the  same — believing, 
in  good  faith,  that  it  was  all  right,  and  in  accordance  with 
said  contract — he  received  the  said  deed,  and  was  put  in  pos- 
session of  the  land  by  them  under  the  same,  for  tlie  use  and 
benefit  of  the  said  Amy  H.  and  John  D.  Sells.  Plaintiff,  on 
receiving  said  deed  and  taking  possession  of  said  land  there- 
under, presented  the  same  to  the  ordinary  of  said  county  for 
his  approval  of  said  purchase  and  investment,  and  on  the  18th 
day  of  February,  1871,  he  indorsed  his  ai)proval  and  con- 
^rmation  of  the  same  on  the  back  of  said  deed,  and  plaintiff 
had  said  deed,  and  the  sai<|  indorsement  thereon,  recorded  in 
the  clerk's  office  of  the  superior  court. 

Rondeau  &  Company  had  no  desire  or  intention  of  having 
said  deed  made  to  Amy  H.  Sells,  as  a  free  trader,  and  in  pro- 
ctiriog  such  deed,  said  Rondeau  acted  without  any  authority 
or  power,  in  the  absence  of  any  contract  justifying  his  conduct, 
and  violated  the  trust  and  confidence  place  in  him  as  aforesaid; 
and  if  said  deed  is  allowed  to  stand  in  its  present  absolute 
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form,  it  will  operate  as  a  fraud  and  great  wroug  on  the  rights 
of  the  plaiutiff  and  his  family. 

In  making  said  purchase  and  procuring  said  deed,  no  legal 
advice  was  obtained,  and  all  of  said  parties  were  unskilled  in 
the  law,  its  technicalities  and  forms  of  conveyance. 

Plaintiff  therefore  shows  that  in  the  execution  of  said  deed 
a  mistake  was  made,  as  hereinbefore  set  forth,  and  the  same 
consists  in  the  fact,  as  stated,  that  by  said  deed  said  land  is 
conveyed  to  said  Amy  H.  Sells,  as  a  free-trader;  whereas, had 
it  been  drafted  in  conformity  with  the  contract  under  winch 
the  same  was  made  and  executed,  and  in  accordance  with  th» 
intention  of  the  parties,  said  land  would  have  been  thereby 
conveyed  to  the  plaintiff  for  the  use  and  benefit  of  the  said 
Amy  H.  Sells  and  John  D.  Sells;  owing  to  said  mistake  or 
error,  said  deed  does  not  speak  the  intention  of  said  parties 
who  made  the  contract  by  virtue  of  which  said  deed  was  made 
and  executed. 

Ortne  was  not  a  party  to  the  contract  made  between  "J)lain- 
tiff  and  said  Rondeau  &  Company  for  the  purchase  and  sale 
of  said  land;  and  he  having  received  all  the  purchase  money 
due  him,  was  wholly  indiSerent  as  to  the  entire  transaction, 
and  stood  ready  and  willing  to  convey  sai<I  lan<]  to  whomso- 
ever, and  in  such  manner,  as  said  Rondeau  &  Company  might 
designate ;  and  when  said  Rondeau  requested  said  Orme  to 
make  said  deed  to  Amy  H.  Sells,  (if,  indeed,  he  made  any 
such  request,)  he  honestly  believed  that  such  a  deed  was  suffi- 
cient under  said  contract  to  secure  said  pix)perty  for  the  use  of 
plaintiff's  said  family. 

On  the  21st  day  of  March,  1871,  Rondeau  &  Companj 
were  forced  into  bankruptcy  by  one  of  their  creditors,  and 
William  R.  Hammond,  Esq.,  was  appointed  their  assignee  by 
the  register  in  bankruptcy ;  and  said  assignee,  on  the  3d  of 
July,  1871,  sold  said  land  first  alx)ve  described,  subject  to  all 
incumbrances,  and  at  said  sale  the  defendant  bid  off  tlie  same 
at  and  for  the  sum  of  82,500  00,  and  having  purchased  said 
land  hi  full  recognition  of  plaintiff's  right  thereto  as  afore- 
said, after  the  same  had  been  passed  on  and  recognized  by  the 
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United  States  district  court  of  Goorgia,  he  respectfully  sub- 
inib5  that  he  is  now  estopped  from  denying  plaintiff's  title  to 
said  laud.  Plaiutift  was  present  at  said  sale,  and  through  his 
attorney,  Mr.  Tigner,  forbid  the  same,  and  then  and  there,  in 
like  manner,  gave  notice  to  said  defendant,  who  was  present, 
and  all  others  then  present,  that  said  land  and  improvements 
thereon  were  the  property  of  plaintiff  for  the  use  of  his  wife. 
Amy  H.  Sells,  and  his  minor  child,  John  I).  Sells;  that  plain- 
tiff's said  homestead  money  paid  for  the  same.  He  fully  in- 
formed all  |)ersons  then  and  there  present,  including  the  de- 
fendant, that  in  the  execution  of  said  deed  a  misbike  was  made, 
as  hereinbefore  set  forth ;  that  the  ordinary  of  said  county  had 
approved  on  said  deed  said  purchase  as  aforesaid,  and  that 
said  deed  was  recorded  with  said  order  of  approval  as  afore- 
said, and  that  said  deed  was  in  his  custody,  and  said  land  in 
his  possession  thereunder. 

Notwithstanding  this  notice,  said  defendant  bid  off  said  land, 
as  stated ;  and  though  he  purchased  the  same  subject  to  all 
incumbrances  thereon,  yet,  disregarding  the  right  and  title  of 
plaintiff,  he  immediately  thereafter  unlawfully  seized  and  took 
possession  of  said  lan«l  and  the  improvements  thereon,  and  now 
refuses  to  deliver  the  same  to  him,  or  pay  him  the  profits 
thereof. 

Plaintiff  further  shows,  that  in  1870  he  and  his  wife  sold 
said  exemption  of  pei*sonalty  for  one  hundred  and  ten  thou- 
sand feet  of  himber,  and  after  selling  a  portion  of  it  for 
|300  00,  which  sum  of  money  was  used  by  plaintiff  towards 
the  payment  of  said  purchase  money,  the  remainder  of  said 
lumber  was  used  in  erecting  buildings  on  said  land  and  other- 
wise improving  the  same. 

He  Iiereby  offers  to  do  and  perform  whatever  he  ought  to 
do  and  perform  towards  the  rectification  of  said  mistake  in 
said  deed,  or  in  the  establishment  of  his  right  and  title  to  said 
land  for  the  use  and  benefit  of  his  family. 

He  therefore  prays  that  on  the  final  hearing  of  this  cause, 
the  court  sitting  in  equity,  may  find  and  decree  that  said  deed 
made  by  A.  J.  Orrae  to  Amy  H.  Sells,  a  free  trader,  was 
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made  and  executed  under  and  by  virtue  of  said  parol  con- 
tract between  plaintil!'  and  sai4  Rondeau  &  Company,  and 
that  the  'purchase  money  of  said  land  was  paid  by  plaintiff 
out  of  moneys  in  his  hands  for  the  use  and  l)enefit  of  his  said 
wife  and  child,  and  realized  by  the  sale  of  said  homestead  and 
exemption  property,  and  that  it  was  the  intention  and  pur- 
pose of  all  the  parties  that  said  land  should  be  conveyed  by 
said  Orme  to  the  plaintiff  for  the  use  and  benefit  of  the  said 
Amy  H.  and  John  D.  Sells. 

That  the  court  may  further  find  and  decree  that  in  the  ex- 
ecution of  said  deed,  a  mistake  was  made  by  the  contracting  par- 
ties, and  that  througli  such  mistake,  ignorance,  inadvertence 
or  misapprehension  of  said  parties,  or  of  said  agents,  or  the 
fraud  of  saitl  Rondeau  &  Company  or  said  agents,  said  Orrae 
was  caused  to  make  said  deed  to  said  Amy  H.  Sells,  a  free 
trader,  and  that  on  account  of  said  mistake,  said  deed  does 
not  s]jeak  or  set  forth  the  intention  of  said  contracting  parties, 
and  that  it  was  the  real  and  true  intention  of  said  j^arties  that 
said  land  should  be  conveyed  by  said  Orme  to  plaintiff  for  the 
use  and  benefit  of  his  wife,  Amy  H.  Sells,  and  John  D.  Sells, 
their  minor  child. 

That  said  deed  may  be  reformed  or  corrected  accordingly, 
and  made  to  convey  the  legal  title  to  said  land  to  the  plaintiff 
for  the  use  and  benefit  of  his  said  wife  and  child. 

But  should  the  court  be  of  opinion  that  the  mistake  in  said 
deed  cannot  be  corrected  and  the  same  reformed  to  speak  the 
truth,  and  to  convey  to  plaintiff  said  land  for  the  use  of  his 
family  as  aforesaid,  then  he  prays  that  the  court  may  decree 
that  said  land  was  bought  by  him  from  said  Rbndeaa  & 
Company  for  the  use  and  benefit  of  said  family,  and  that  the 
purchase  money  was  paid  to  Rondeau  &  Company  by  the 
plaintiff,  with  money  in  his  hands,  as  trustee  for  said  Amy  H. 
and  John  D.  Sells,  and  realized  by  a  sale  of  said  homestead 
and  exemption  property  as  aforesaid,  and  that  a  resulting  or 
implied  trust  iu  his  favor  and  for  their  use,  may  be  set  up  and 
established  in  said  land ;  that  said  defendant  may  be  decreed 
to  hold  the  legal  title  of  said  land  for  the  use  of  said  Amy 
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H.  and  John  D.  Sells,  and  tlmt  he  raay  be  required,  by  order 
of  tliis  court,  to  couvey  said  land  under  his  luuid  and  seal  to 
the  plaintiif,  as  trustee  for  the  said  Amy  II.  and  John  D  Sells, 
for  their  sole  use  and  l>enefit ;  that  the  title  to  said  land,  if  in 
defendant,  raay  be  divested  and  veste<l  in  plain tiif. 

Plaintiff  farther  prays  that  he  and  his  said  family  may  be 
put  in  possession  of  said  land,  and  that  u  decTeo  be  entered  in 
his  favor  for  their  use  against  said  defendant  for  the  amount 
of  the  profits  of  said  land  since  the  3d  of  July,  1871.  Plaintiff 
waives  all  discovery. 

The  amendment  was  objected  to.  The  objection  was  over- 
ruled and  defendant  excepted. 

A  demurrer  to  the  same  was  then  filed  so  far  as  it  attempted 
to  set  up  and  correct  a  mistake  in  the  deed  therein  specified. 
The  demurrer  was  overruled  and  defendant  excepted. 

All  the  evidence  necessary  to  an  uudei-standing  of  the  case 
is  embraced  in  the  charge  of  the  court.  The  following  verdict 
was  returned: 

"We,  the  jury,  find  in  favor  of  the  plaintiff  an  error  in  the 
deed,  and  give  the  plaintiff  the  house  and  lot  without  rents  or 
interest,  and  that  deed  be  vested  in  the  plaintiff  for  the  use  of 
his  family." 

The  defendant  moved  for  a  new  trial  on  the  following 
grounds : 

Ist.  Because  the  verdict  was  confraiy  to  the  following 
diarge:  "This  is  a  suit  brought  by  Holmes  Sells  for  the  use 
of  his  wife  and  child,  against  the  defendant,  to  recover  a  cer- 
tain city  lot,  on  the  ground  that  it  was  purchaseil  as  a  home- 
stead witlr  money  arising  from  the  sale  of  a  homestead  set  apart 
according  to  the  laws  of  this  state;  that  the  deed  for  the  prop- 
erty in  question  should  have  been  taken  so  as  to  express  said 
homestead  right,  but  by  mistake,  or  violation  of  duty  of  the 
agent,  Rondeau,  to  so  make  the  purchase,  the  deed  was  made 
to  Mrs.  Amy  H.  Sells  in  her  capacity  of  free  trader.  Plaintiff 
prays  on  this  ground  a  reformation  of  the  deed,  so  as  to  speak 
what  they  allege  as  the  true  intent  of  the  parties,  and  that  they 
Juay  recover  the  pro[)erty.     I  charge  you  that  the  pleadings 
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and  the  parties  do  not  make  a  case  for  the  reformation  of  the 
deed,  because  the  maker  of  the  deed,  Orrae,  is  not  party  de- 
fendant, and  you  can  make  no  decree  to  affect  him.    Bat  if 
you  believe,  from  the  evidence,  that  there  was  a  homestead  set 
aparfc  legally  to  Holmes  Sells  as  the  head  of  a  family;  that 
this  homestead  was  permitted  to  be  sold  by  the  ordinary]  that 
it  was  sold  and  the  pui*chase  money  was  reinvested  in  the 
premises  in  dispute,  and  that  the  taking  of  the  deed  to  Amy 
H.  Sells,  as  free  trader,  was  by  mistake  of  the  agent  to  so 
take  the  deed,  or  that  he  violat«d  his  trust  in  so  taking  it, 
you  may  find  that  the  legal   effect  of  that  deed  is  to  pass  the 
title  from  Orme  to  Holmes  Sells  and  family  as  a  homestead, 
and  that  the  plaintiff  is  entitled  to  recover  the  premises  iu 
dispute,  it  being  a  rule  of  equity  that  trust  funds  may  be  fol- 
lowed into  whatever  property  they  may  be  traced,  and  the 
property  recovered.     It  is  not  necessary  that  it  should  be  tlie 
identical  money  or  bills,  but  the  proof  should  satisfy  your 
minds  that  the  money  realized  from  plaintiff's  homestead  is 
now  in  the  property  in  dispute.     If  you  are  satisfied  of  this 
fact  from  the  proof,  and  thei"e  is  no  reason  shown  by  the  de- 
fendant why  his  equity  is  not  paramount  to  this,  it  will  be 
your  duty  to  find  for  the  plaintiff  in  the  manner  I  have  pre- 
scribed.    It  all  depends  u|)on  the  truth  and  good  faith  of  the 
plaintiff's  case,  of  which  you  are  the  sole  judges  under  the 
rules  of  law  given  you  in  charge.     In  order  to  arrive  at  a 
proper  conclusion,  you  are  to  weigh  all  the  circumstances 
against  this  theory,  as  well  as  those  in  its  favor.     One  circum- 
stance is  the  mortgage  which  it  is  alleged,  and  upon  which 
proof  has  been  offered,  that  Mrs.  Sells  made  to  Kyle  of  the 
same  property,  in  her  capacity  as  free  trader.     If  you  believe 
she  did  make  such  a  mortgage,  it  is  a  circumstance  which 
goes  to  illustrate  the  truth  or  falsity  of  the  plaintiff's  case; 
and  if  that  circumstance  satisfies  your  minds  that  the  plaintiff's 
claim  is  untrue  dnd  not  founded  in  good  faith — ^that  it  is  so 
inconsistent  with  the  facts  they  set  up  to  entitle  them  to  re- 
covery, that  both  cannot  be  true — it#^ill  be  your  duty  to  find 
for  the  defendant     There  is  also  another  circumstance  of  like 
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character  in  the  proof  adtnitted  to  the  point,  that  within  a  short 
time  after  the  mortgage  to  Kyle,  Mrs.  Sells,  as  a  meml)er  of 
the  firm  of  Kondeau  &  Company,  drew  out  of  the  firm  an 
amount  of  money  suflSeiently  largo,  or  nearly  so,  to  represent 
said  homestead  fund.  If  you  believe  that  this  circumstance, 
like  the  others,  goes  to  prove  and  does  prove  to  your  satis- 
faction, that  this  purchasing  of  the  property  was  as  a  home- 
stead, but  by  mistake  or  the  acts  of  a  faithless  agent,  the  deed 
was  not  taken  in  that  right,  has  no  foundation,  or  insufficient 
foundation  in  truth,  it  will  be  your  duty  to  find  for  the  de- 
fendant. This  circumstance  has  also  another  l)earing  upon 
this  case,  and  that  is :  if  the  facts  were  in  all  material  matters 
as  alleged  by  plaintiff,  but  notwithstanding  the  mortgage  al- 
luded to  was  made  to  Kyle  in  accordance  with  the  right  ex- 
pressed in  the  deed,  and  then  Mrs.  Sells  drew  out  of  Kondeau 
&  Company,  from  the  money  obtained  from  Kyle,  an  amount 
in  representation  of  the  homestead,  then  it  would  be  your 
duty  to  find  for  the  defendant,  on  the  ground  that  this  de- 
stroys the  entire  basis  of  plaintiff's  case;  for  in  that  case  the 
homestead  fund  could  not  be  in  this  property.  But  on  this 
point,  if  you  believe  from  the  evidence  that  the  amount  so  re- 
ceived from  Rondeau  &  Company  was  on  another  account,  or 
from  another  source,  you  would  be  authorized  to  conclude 
that  that  money  was  not  the  proceeds  of  the  homestead.  De- 
fendant asks  me  to  charge  in  writing  as  follows:  'If  you  be- 
lieve, from  the  evidence  in  this  case,  that  the  plaintiff  was 
guilty  of  fraud  in  having  the  deed  made  as  it  was  to  Mrs. 
Sells,  as  a  free  trader,  and  that  she  practiced  a  fraud  upon  J. 
C.  Kyle  in  mortgaging  this  property  to  him  in  that  character 
and  received  a  benefit  thereby  by  getting  a  portion  of  the 
money  raised  upon  such  mortgage,  she  cannot  take  advantage 
of  her  own  wrong  and  recover  in  this  case.'  I  cannot  give 
the  charge  in  the  language  couched,  because  Kyle,  to  whom 
the  mortgage  was  made,  is  not  a  party  to  this  proceeding;  but 
I  do  charge  you,  as  heretofore,  that  this  is  a  circumstance  from 
which  you  may  conclude  that  plaintiff's  case  has  no  founda- 
tion in  truth  or  good  faith.  If  you  believe  that  defendant 
Vol.  Lin,  18. 
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purcliaseil  at  an  assignee's  sale,  upon  a  judgment  which  sold 
this  pro[>erty  subject  to  this  incumbrance,  or  that  at  the  sale 
notice  was  given  of  this  claim,  so  that  the  purchaser  must  have 
known  it,  that  sale  is  no  bar  to  plaintifiF's  recovery,  if,  in  all 
material  matters,  as  charged,  they  have  proven  their  right  to 
you,  their  legal  right.  I  charge  you  that  you  need  not  con- 
sider the  evidence  as  to  the  personalty  exempted,  and  its  hav- 
ing been  added  to  or  expended  upon  this  property.  If  a 
homestead  is  made  out,  whatever  is  put  upon  it  follows  that 
title.  If  {>ei*sonalty  exemption  and  homestead  have  beea 
blended,  that  concerns  the  creditors  of  Holmes  Sells,  who 
have  their  remedy,  and  not  this  defendant.  This,  gentlemen, 
is  a  case  for  your  consideration  alone,  upon  applying  the  law 
,as  I  have  given  it  in  charge,  to  the  facts.  Upon  the  latter 
you  are  supreme.  If,  as  instructed,  you  find  for  the  plaintiff^ 
you  will  frame  your  verdict  so  as  to  express  that  the  deed 
from  Orrae  to  Amy  H.  Sells,  free  trader,  shall  have  the  legal 
eff'ect  to  put  the  title  in  this  property  in  Holmes  Sells,  tiie  head 
of  his  family,  as  a^  homestead  under  the  laws  of  Georgia,  and 
that  the  plaintiff  recover  the  premises  in  dispute,  with  such 
rents  or  mesne  profits  ns  the  evidence  satisfies  your  minds  they 
are  entitled  to,  from  the  titne  defendant  took  {)ossession  until 
now.  If  the  plaintiffs  have  not  established  their  case  to  your 
satisfaction,  under  the  proof  and  the  law  as  given  you  iu 
charge,  you  will  say,  'we  find  for  defendant.'" 

•2d.  Because  the  court  erred  in  charging  as  follows:  "If 
you  believe,  from  the  evidence,  that  there  was  a  homestead 
set  apart  to  Holmes  Sells,  legally,  as  the  head  of  a  family; 
that  this  homestead  was  permitted  to  be  sold  by  the  ordi- 
nary ;  that  it  was  sold,  and  the  purchase  money  was  rein- 
vested in  the  premises  in  dispute,  and  that  the  taking  of  the 
deed  to  Amy  H.  Sells,  as  a  free  trader,  was  by  mistake  of  the 
agent  to  so  take  the  deed,  or  that  he  violated  his  trust  iu  so  do- 
ing it,  you  may  find  that  the  legal  effect  of  that  deed  is  lo 
pass  the  title  from  Orme  to  Holmes  Sells  and  family,  as  a 
homestead,  and  that  the  plaintiffs  are  entitled  to  recover  the 
premises  iu  dispute,  it  being  a  rule  of  equity  that  trust  funds 
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may  be  followed  into  whatever  property  they  may  be  traced, 
and  the  property  recovered." 

3d.  Because  the  court  erreil  in  cluirging  t)ie  jury  "that  if 
tliey  beh'eved  from  the  evidence  fcliat  tlie  money  received  by 
Mrs.  Sells  from  Rondeau  &  Company,  if  any  was  receiveil 
after  the  mortgage  of  the  premises  in  dispute  to  Kyle,  w^rw  ori 
another  account  than  the  homestead  account,  they  would  be  au- 
thoriznl  to  conclude  that  that  money  was  not  the  proceeds  of 
the  homestead." 

4th.  Because  the  court  erre<l  in  refusing  to  clmrge  as  re- 
quested by  defendant's  counsel,  as  set  forth  in  the  charge  of 
the  court  in  the  third  ground  in  this  motion. 

5th.  Because  the  court  erred  in  charging  as  follows :  "You 
need  not  consider  the  evidence  as  to  the  personalty  exempted, 
and  its  having  been  added  to,  or  expended  upon,  this  property. 
If  a  homestead  is  made  out,  whatever  is  put  upon  it  follows 
that  title.  If  i)ersonalty  exemption  and  homestead  have  been 
blended,  that  concerns  the  creditors  of  Holmes  Sells,  who 
have  their  reme<ly,  and  not  this  defendant." 

The  motion  wjis  overruled  and  defendant  excepted.  Error 
is  assigned  upon  each  of  the  aforesaid  grounds  of  exception. 

D.  F.  &  W.  R.  HaMxMOND;  B.  H.  Hill  &  Son,  for  plain- 
tiff iu  error. 

Margentus  a.  Bell;  W.  A.  Tigner;  A.  W.  Ham- 
mond &  Son,  for  defendant. 

McCay,  Judge. 

1.  If  the  truth  of  this  case  is  as  claimed  by  the  defendant  in 
error;  if  honestly  and  fairly,  his  homestead  was  laid  off  out 
of  his  own  property,  and  it  was  sold  and  the  proceeds  dis- 
pa?e<l  of  as  he  claims,  and  with  the  object  and  intent  he  claims, 
and  by  reason  of  the  mistake  of  his  agent,  the  formal  title 
was  made  to  Mrs.  Sells,  and  the  plaintiff  in  error  bought  it 
witli  full  notice  of  the  facts,  it  is  eminently  just  that  Sells, 
who  had  no  part  in  the  firm  of  Rondeau  &  Company,  and  who, 
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by  thig  mistake,  would  lose  his  land,  should  be  protected,  es- 
pecially against  the  plaintiflT  in  error,  who  acted  with  his  eyes 
open  and  at  his  own  risk.     Why  should  Sells'  land  go  to  pay 
Rondeau  &  Company's  debts?     What  equities  should  arise 
in  favor  of  Murray  who  was  fully  notified  that  this  land  was 
not  Mrs.  Sells,'  and  who  purchased  it,  speculating;  upon  his 
chances  of  showing  that  the  land  was  hei*s,  notwithstanding 
the  notice  to  him?     Very  probably  he  felt  quite  certain  the 
claim  of  Sells  was  untrue,  and  that  he,  Murray,  would  suc- 
ceed in  establishing  that  view  of  it.     He  has  faile<l  in  doing 
that  to  the  satisfaction  ofa  jury,  and  must  take  the  consequen- 
ces.    The  jury  having  found  the  facts  for  the  plaintiff  below, 
we  are  to  treat  them  in  our  inquiries  as  to  the  law  arising 
thereon,  as  with  the  plaintiff  below.     We  are  to  assume  that 
the  place  sold  to  McPhee  was  the  property  of  Sells,  as  the 
head  of  his  family ;  that  with  a  part  of  the  money  he  bouglit* 
the  land  in  dispute  from  Rondeau  &  Company,  that  he  did  so 
in  good  faith,  with  intent  to  reinvest  the  proceetls  of  his  home- 
stead in  it,  and  that  by  a  mistake,  or  by  ignorance,  or  fraud 
of  the  agent  sent  to  Orme,  the  deed  was  made,  not  to  iiimself 
but  to  Mrs.  Sells,  as  a  free  trader,  and  that  the  defendant  be- 
low bought  the  land  with  full  notice  of  the  facts.      Assuming 
this,  we  have  not  the  slightest  doubt  that  under  the  law  such 
a  mistake  will  not  be  permitted  to  deprive  him  of  hisproj>erty. 
If  this  mistake  did  in  fact  occur,  Mrs.  Sells  (free  trader)  was 
a  trustee  for  Sells  as  the  head  of  his  family.     Equity  would 
have  arrested  the  mistake  as  to  her,  and  against  purchasers  from 
her  with  notice.     We  do  not  see  that  any  irregularity  in  the 
sale  to  McPhee  of  the  homestead  can  affect  the  question  as 
to  Murray.     Mrs.  Sells  did  not,  if  the  case  be  as  the  plaintiff 
below  claims  it  and  as  the  jury  has  (found,  pay  for  the  Rou- 
diau  property  in  any  way.  The  money  came  from  Sells;  where 
he  got  it  is  immaterial ;  'he  did  not  pay  it  to  Rondeau  &  Com- 
pany for  the  purpose  of  buying  the  property  for  Mre.  Sells, 
free  trader.     It  was  intended  to  be  his  own  property ;  the  in- 
vestment of  the  money  he  got  from  McPhee  and  Mrs.  Sells 
(the  free  trader)  had  uothing  to  do  with  it.    Nor  is  it  material 
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whether  the  mode  taken  to  reinvest  was  by  consent  and  ap- 
l)r()val  of  the  ordinary,  so  far  as  the  present  dispute  was  con- 
cerned. Admit  that  McPhee  was  defrauded  by  Sells,  still,  if 
Sells  took  the  money  and  invested  it  as  a  homestead,  for  him- 
self, as  the  head  and  trustee  of  his  family,  he  had  a  right  to  do 
it  as  against  Rondeau  &  Company  and  their  creditors,  though 
he  had  a  dozen  homesteads.  Though  his  own  cre<litors  might 
object,  what  right  have  the  creilitore  of  Rondeau  to  find 
fault.  Sells  was  not  on^  of  that  firm,  and  if  he  intended  to,  and 
did  in  fact,  invest  the  money  he  got  from  McPhee,  as  he  says 
he  did,  and  the  deed  was  by  mistake  made  to  Mrs.  Sells,  (free 
trader,)  Sells,  as  the  head  of  his  family,  has  as  much  right  to 
correct  the  mistake  as  though  John  Doe  had  invested  money, 
as  the  head  of  his  own  family,  and  by  mistake  the  deed  had 
been  made  to  Amy  Sells,  free  trader.  Some  of  the  facts  in 
the  record  go  to  create  a  strong  suspicion  that  the  whole  story 
is  a  got  up  thing  to  hitle  Rondeau  &  Company's  property,  and 
had  the  jury  found  for  the  defendant  below  their  verdict  could 
have  been  sustained  on  this  ground.  But  the  judge  put  all 
these  circun)8iance8  fairly  before  the  jury,  and  put  them,  as  we 
think,  strongly  for  the  defendant.  But  if  Sells  did  put  the 
McPhee  money  into  this  property,  as  he  says,  and  as  Ron- 
deau says,  and  wiih  the  intent  and  object  stated,  the  case  for 
the  plaintiff  below  was  very  clear  under  the  law.  It  is  the 
simple  case  of  a  man  buying  property,  and  by  a  mistake  in 
the  deed,  the  title  is  made  to  a  wrong  name  and  wrong  pei^son. 
That  is  the  legal  aspect  of  it  if  the  jury  have  found  rightly 
on  the  facts.  That  the  money  Sells  used  to  make  the  purchase 
was  chargeable  with  the  homestead  interest,  or  claimed  to  be 
charged,  has  little  to  do  with  it.  The  McPhee  property  never, 
in  any  sense,  belonged  to  Mrs.  Sells,  free  trader.  It  was  set 
apart  to  Sells,  as  the  head  of  his  family,  as  a  homestead  for 
them  under  him,  and  he  being  no  part  of  the  firm  of  Rondeau 
&  Company,  there  is  no  reason  why  his  property,  or  the  pro- 
cewls  of  it,  should  go  to  their  debts. 

2.  Properly,  the  objection  to  the  amendment  is  not  before 
W8.    The  decision  of  the  court  overruling  it  occurred  at  the 
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trial  and  no  interlocutory  bill  of  exceptions  was  61(^1.  The 
allowing  of  the  amendment  is  not  one  of  the  grounds  for  a 
new  trial,  and  the  bill  of  exceptions  now  before  us,  was  not 
signed  by  the  judge  until  after  his  judgment  overruling  the 
new  trial,  which  was  more  than  tiiirty  days  after  the  arljourn- 
ment  of  the  court  at  which  the  trial  before  the  jury  took  place. 
But  as  there  may  be  some  question  whether,  if  the  amend- 
ment was  not  good,  the  verdict  and  charge  ar^  illegal  phased, 
as  they  are,  upon  the  idea  tliat  the  jury  might  treat  tlie  deed 
from  Orme  as  a  niistake,  and  as  though  it  were  reformed,  we 
feel  it  to  be  our  duty  to  decide  whether  the  amendment  was 
properly  allowed.  Under  section  3082  of  the  Co<le,  a  suitor 
may  choose  his  forum.  He  is  not  compelled  to  go  inloequity, 
and  the  superior  courts  are  clothed  with  full  power  to  mould 
their  verdicts  and  judgments  so  as  to  grant  equitable  relief. 
Without  doubt,  under  the  facts  set  forth  in  the  amendment, 
equity  would  grant  the  relief  sought.  And  under  the  broad 
power  of  this  section,  we  think  the  amendment  was  proi)erly 
allowed;  perhaps  the  prayer  for  a  formal  reform  could  not  be 
granted  for  want  of  Orme  as  a  party.  But  the  court  might, 
as  against  the  defendant,  who  is  charged  with  full  notice,  de- 
cree that  he  shall  stand  in  Mrs.  Sells'  shoes,  who,  if  the  facts 
stilted  in  the  plea  be  true,  is  clearly  only  a  trustee  for  tijei)er- 
sons  who  should  have  been  the  named  grantees  in  Orme's 
deed.  It  is  a  purely  technical  objection  to  say  that  this  is  a 
purely  equitable  proceeding.  A  court  of  law  can  do  all  that 
is  asked,  without  any  help  from  the  peculiar  processes  or  forms 
of  proceeding  usual  in  equity.  Nothing  is  required  but  to 
recognize  as  legal,  rights  which  are,  in  fact,  perfect  equities, 
and  eftforce  them.  If  the  section  of  the  Code  enlarging  the 
jurisdiction  of  the  superior  courts,  a«i  courts  of  law,  does  uot 
go  this  far,  it  might  as  well  be  dropped  altogether.  Nor  is  it 
any  good  objection  to  this  amendment  that  the  original  pro- 
ceeding is  in  the  statutory  form.  No  new  parties  are  intro- 
duced, no  new  right  of  action  is  asserted  ;  the  amendment  is 
merely  to  state  in  a  new  form,  the  right  which  is  claimed  in 
the  original  declaration,  to-wit:  that  the  title  is  in  Sells,  as 
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the  head  of  bis  family ;  and  in  this  respect  it  comes  within 
even  the  narrow  rule  laid  down.  We  think,  therefore,  the 
judge  was  right  in  allowing  this  amendment  and  in  admitting 
evidence  to  support  it,  and  in  charging  the  jury  as  he  did  as 
to  its  power  under  it. 

3.  The  objection  tliat  a  mistake  to  be  corrected  must  be 
mutual,  is  true  of  a  simple  mistake,  for  if  both  parties  be  not 
mistak/en,  one  of  them  has  either  acte<l  bona  fide,  and  has  a 
right  to  his  bargain,  or  he  has  been  guilty  of  fraud,  which 
sfcimlsfor  relief  upon  its  own  ground.  But  here,  Orme  was 
a  mere  nominal  party  to  the  deed.  The  real  contractors  were 
Sells  and  Rondeau  &  Company.  Orme  lost  all  interest  when 
hb  money  was  paid,  and  he  did  not  care  to  whom  he  made  the 
deed,  if  Rondeau  &  Company  were  willing.  Assuming, 
which  we  must  do,  in  asserting  the  legal  proposition,  that  this 
trade  between  Sells  and  Rondeau  did  take  place,  as  they  both 
say,  and  as  the  jury  has  found,  it  would  be  very  extraordinary 
if  equity  would  be  so  hampered  by  the  technical  rule  that 
mistakes  in  contracts  must  be  mutual  to  be  corrected,  as  to 
refuse  to  interfere,  when,  as  to  the  parties  really  at  interest 
ami  really  contracting,  the  mistake  was  mutual,  because  Orme, 
the  mere  nominal  party,  holding  nothing  but  the  paper  title, 
and  who  was  already  bound  by  his  bond  to  make  the  deed 
to  Rondeau  &  Company's  direction,  was  not  mistaken.  To  do 
so  would,  indeed,  be  sticking  in  the  bark,  and  would  be  ut- 
terly at  variance  with  that  broad  rule  so  familiar  and  so  dear 
to  a  court  of  equity,  that  it  will  look  to  the  substance  and  not 
to  the  form  of  matters  which  come  before  it. 

4.  We  do  not  tliink  the"  court  erred  in  his  charge.  In  sub- 
stance he  did  say  that  all  the  defendant's  equities  were  to  be 
considered,  if  the  jury  deemed  them  superior  to  the  plaintiflF's, 
and  had  the  jury  been  satisfied  from  the  evidence  that  Ron- 
dcan  &  Company  had  any  tangible  interest  in  the  property, 
we  think,  under  the  charge,  it  would  have  been  their  duty  to 
burden  the  plaintiff's  recovery  with  the  discharge  of  that  in- 
terest. But  if  Sells  and  Rondeau  tell  the  truth,  the  title  to 
this  land  was  really  in  Sells,  and  he  was  entitled  to  recover 
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it ;  and  any  interest  Rondeau  &  Company  had  in  it,  or  Mrs. 
Sells^  as  a  free  trader,  had,  the  defendant  would,  in  equilTySod 
under  the  pleadings  at  law,  have  a  right  to  set  up  as  a  charge 
upon  the  land.     There  is  quite  strong  proof  that  Rondeau  & 
Company  furnished  the  material  and  much  of  the  work  to 
build  the  houses,  though  Rondeau  testifies  that  Sells  always 
kept  money  on  deposit  with  him  to  pay  for  these  things,  and 
that  they  were  paid  for.     But  in  no  event,  under  the  evidence, 
could  these  equities  have  been  considered  by  the  jury,  for  the 
Bimf>le  reason  that  there  was  no  evidence  at  all  as  to  the  value 
of  these  advances  of  work  and  material  by  Rondeau  &  Com- 
pany.    Any  consideration  of  them,  with  a  view  of  decreeing 
in  their  favor,  would  have  been  improper,  because  there  was 
not  a  particle  of  evidence  as  to  the  value  or  extent. 

6.  We  think  the  charge  as  to  the  fraud  of  Kyle  was  prop-  ^ 
erly  refused.  Murray  can  not  plead  as  against  even  Mrs.  Sells' 
the  fraud  on  Kyle,  if  there  was  a  fraud.  He,  Murray,  has 
nothing  to  do  with  Kyle,  who  doubtless  will  take  care  of  him- 
self, and  he  is  no  privy  of  Kyle's.  Courts  do  not  undertake 
to  hold  people  to  tlieir  acts,  which  are  false  or  untrue,  except 
as  against  persons  who  have  been  injured  by  the  fraud,  or 
who  have  acted  on  it  as  a  consideration  moving  them  to  act, 
and  there  is  no  pretence  of  that  as  to  Murray.  We  doubt  if 
this  written  request  fairly  means  anything  more  than  that 
Kyle  was  defrauded.  The  parties  are  bound  by  that  fraud, 
even  as  to  Murray.  But  it  is  contended  that  the  reqtiest  has 
a  wider  range,  and  that  in  this  refusal  the  court  declined  to 
charge,  that  if  the  diBcd  to  Mrs.  Sells  and  to  Kyle  was  only 
part  of  a  scheme  to  defraud  Rondeau  &  Company's  and  Mrs. 
Sells'  creditors,  then  they  would  be  bound.  But  this  is  in 
fact  the  whole  of  the  defendant's  case,  and  was  given  in  the 
very  strongest  terms  by  the  judge.  Nor  was  it  j)ossible  for 
them  to  suspect  that  by  his  refusal  of  this  charge  he  had  re- 
pudiated what  he  so  strongly  and  emphatically  told  them  was 
the  very  point  of  the  case.  Indeed,  that  and  that  alone  was 
the  issue  on  trial.  It  was  not  material  as  a  matter  of  law 
whether  it  was  Sells'  homestead  money  |or  his  private  money 
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that  bought  this  land.  If  Sells  saw  fit  even  of  his  private 
money,  or  of  money  which  he  fi-audulently  got  from  McPhee, 
to  buy  this  land  for  the  special  use  of  himself,  as  the  trustee 
of  his  wife  and  son,  under  the  terms  of  the  homestead  act,  and 
the  deed  was  made  by  mistake  to  Mrs.  Sells,  as  a  free  trader, 
then,  as  against  Mrs.  Sells  or  her  creditors,  or  the  purchaser  at 
bankrupt  sale,  with  notice,  the  plaintiff  was  entitled  to  re- 
cover. But  if  the  scheme  wjis  a  mere  device  to  cover  Ron- 
deau &  Company^s  property,  or  Mrs.  Sells^  projxjrty,  from 
the  debts  of  the  firm,  then  he  did  not  have  a  right  to  recover. 
The  judge  gave  this  to  the  jury  as  the  law,  perhaps  not  so 
strongly. for  the  plaintiff  as  he  ought,  and  there  is  nothing  in 
his  refusal  of  this  charge  as  to  the  fraud  upon  Kyle  that  in 
the  least  takes  back  or  modifies  this  main  point,  and  the  jury 
fully  understood  this. 

6.  The  true  complaint  in  this  case  is  with  the  verdict  of 
the  jury.  They  saw  fit,  in  spite  of  the  various  indicia  of 
fraud  on  Kondeau  &  Company^s  creditors,  pointed  out  so 
strongly  by  the  judge,  to  believe  Sells  and  Rondeaii ;  and 
60  believing,  they  found  for  the  plaintiff.  There  is  a  great 
deal  of  evidence  in  the  record  tending  to  show  that  the 
truth  of  the  case  is  with  the  defendant,  and  had  the  jury  so 
found  we  should  have  said,  amen.  But  the  contrary  is  the 
case,  and  we  have  no  right  to  interfere.  Two  witnesses  sus- 
tain the  verdict  entirely  and  emphatically.  On  the  other 
side,  there  are  very  suspicious  circumstances — but  that  is  all, 
going  to  discredit  Sells  and  Rondeau.  The  jury,  after 
weighing  all,  have  believed  Sells  and  Rondeau;  and  as  we 
have  said  in  such  cases  so  often,  we  have  not  the  right  to  in- 
terfere. By  our  law  the  jury's  verdict  is  final  upon  facts 
like  these. 

Judgment  affirmed. 
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ich  siibsPfjuenlly  acquired  lien  should  no 
're  with  ihe  rights  of  the  parties  us  tliey  i 

IiiIg  against  sfierilT.  Lion.  Judj 
[Mynieitt.s.  BL'tui-e  Judge  James 
>eiior  Comt,     Xoveiiilwr  'iVrm,  1 

riiis  case  was  before  the  siipreme  ci 
fa  93;  -im  Ibid.,  5-51. 

^"or  t!>e  fiiotssee  ilie  decision, 

^EVitv  L.  Bensixg,  for  plaintiff 

J.  T.  Dow.vrxo ;  Peabody  &  Bi 
STIN,  for  defendants. 

iVAnsER,  Cliief  Justice. 

riiis  was  a  rule  against  tlie  slicriff 

ring  Iiiin  lo  sliow  cause   wliy  lie  i 


ATLANTA,  JULY  TERM,  1874.  275 

Brockett  vs.  Bradford. 


plaintiff  in  Jf. /a.  the  money  in  his  hands  arising  from  the  sale 
of  the  property  of  Winter,  the  defendant  therein.     The  pro- 
ceeds of  the  sale  of  defendant's  property,  as  appears  from  the 
record,  wa5?  $3,500  00.    On  the  day  of  the  sale,  the  plaintiff, 
Peters,  placed  his^./a.  in  the  sheriS's  hands  with  the  notice 
to  retain  the  money  due  thereon.     Tlie  sales  of  the  proj>erty 
were  made  in  April  and  May  1871.     The  sheriff  retained  an 
amount  of  money  in  his  hands  sufficient  to  pay  the  amount 
of  the  Peters^. /a.,  which  was  the  oldest,  but  paid  the  balance 
in  bis  hands  to  the  Brockett^. /a.,  under  which  the  property 
was  sold,  and  which  was  credited  thereon,  amounting  to  $2,- 
500  00  leaving  a  balance  due  tliereon  unpaid.     Brockett  con- 
tested the  validity  of  Peters^. /a.,  insisting  that  it  was  void, 
on  the  ground  that  pending  the  suit  in  which  tlie  judgment 
was  obtained,  that  the  name  of  William  C.  Daniel  was  inserte<l 
as  plaintiff  therein,  in  lieu,of  Peters,  by  an  order  of  the  court, 
and  that  by  another  order  of  the  court,  the  name  of  Daniel 
was  erased,  and  that  of  Peters  reinstated,  so  that  the  judgment 
was  rendered  in  the  suit  in  favor  of  Peters,  as  it  was  originally 
brought.  During  this  contest  between  the  parties  for  the  money 
claimed  by  Peters  on  his^./a.,  the  rule  against  thesheriff  still 
|)ending,  Winter,  the  defendant  in  both  fi.  /««.,  died,  and  his 
widow  obtained  an  allowance  for  her  year's  support  out  of  the 
estate  of  her  deceased  husband,  by  an  order  of  the  ordinary  of 
Bibb  county,  for  the  sum  of  $5,000  00  which  was  dated  27th 
June,  1873.     The  time  of  the  death  of  Winter  does  not  appear, 
hut  it  was  admitted  on  the  argument  that  he  did  not  die  until 
long  after  the  granting  of  the  rule wm 'against  tlicsheriff.     A 
certifiefl  copy  of  the  order  of  the  ordinary  of  Bibb  county 
wa.s  placed  in  the  sheriff's  hands  some  time  in  the  year  1873, 
the  exact  date  does  not  appear,  claiming  the  money  in  his 
hands  as  a  superior  lien  to  either  of  the  contestants  there- 
for. The  questions  involved  in  the  case  were  submitted  to  the 
judgment  of  the  court   without  the  intervention  of  a  jury. 
The  court  allowed  the  sum  of  8720  00,  the  amount  claimed  by 
Mrs.  Winter,  as  a  superior  lien,  and  ordered  the  sheriff  to  pay 
that  amount  to  her,  and  also  ordered  that  he  should  pay  the 
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Slim  of  $988  40  to  the  Peters  fi.  fa.,  willitii  tliiity  dap,  ami 
in  deniiilt  thereof,  that  lie  be  attacheil  for  coiitpinpt  of  cuurt, 
au<\  tilts  judgment  of  the  court  was  excepted  to  aiiil  error  as- 
signwl  ihci'con, 

1.  We  find  no  error  in  the  refusal  of  the  conrt  to  qiinsli  tlie 
Petei-a jl, /«.  The  court  may  have  had  gomi  and  siitficieiit  rw- 
souH  showed  to  it  at  the  time,  for  passing  the  orders  <-liaiigiiig 
the  names  of  the  )>arties  to  the  snit  in  wliich  the  juilginent  in 
favor  of  Peters  was  obtained  ;  the  k^I  presuniplion  is  tliat  it 
bad,  and  the  most  that  can  be  claimed  is  that  the  proctdinp 
were  irregular,  but  that  would  not  make  the  judgment  voiii. 

2.  Tliis  is  a  proceeiling  against  the  sherifT  for  coiitemjit  of 
court,  f!ir  retaining  money  in  liis  liands  collected  by  hiui  in 
violation  of  his  duty  as  sheriff,  and  the  qu<^^tion  is,  lins  he  vio- 
la(e<1.  bis  duty,  so  as  to  subject  him  to  an  attachment  fur  con- 
tempt of  co'urt?  What  has  he  done?  He  sold  Ibe  pro[)ertyof 
tlie  defendant  for  $3,500  00,  and  after  retaining  a  siifficienl 
amoinit  in  his  liands  to  pay  off  the  Pel 

notified  to  retain,  and  which  was  the 
balance  of  the  money  in  his  baudsaris 
defendant's  |»ro(>erty,  to  the  Biockett 
pro|HTty  was  sold,  there  lieing  no  ol 
the  time  entitled  to  claim  the  money, 
and  he  retained  money  enough  to  pay 
at  tlie  time  he  was  notified  to  hohl  i 
templatiun  of  the  law,  appropriated 
payment  of  the  Petei-s^./o.,  which  ii 
liands,  by  retaining  the  money  for  its 
the  balance  to  I  he  Brockett  fi.  fa.  ^ 
■lis  duty,  in  view  of  the  faats,  as  tlie  s 
be  acted  upon  them.  It  was  not  hit 
money  in  his  hands  when  be  was  only 
to  pay  the  Peters j?. /«,,  there  being  ii 
bamis  entitled  to  claim  the  money  t 
The  sheriflf  apjiears  to  have  acted  in  ^ 
Assuming  Mrs.  Winter's  claim  to  I.>e 
the  fiberiir  had  no  notice  of  it  Ht  the 
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out  the  money  to  the  Brockett^./a.  and  could  not  have  had 

any,  as  Winter  was  not  then  dead.     When  the  court  orders 

liim  to  pay  Mi's.  Winter's  claim  of  S7 20  00  and  the* Peters 

fi,fa,  out  of  the  money  in  his  hands,  it  orders  him  to  be  attaclied 

for  contempt  for  paying,  at  least  $720  00  to  the  Brockett^. 

j(i.,  at  a  time  when  he  could  not  possibly  have  had  any  notice 

of  her  lien  upon  the  money.     Inasmuch  as  the  lien  of  Mrs. 

Winter  was  not  in  the  sheriff's  hands  at  the  time  he  made  the 

appropriation  of  the  money  arising  from  the  sale  of  Winter's 

]>roj)erty,  to-wit :  retaining  the  amount  due  on  the  Peters  ^. 

fa,  for  tiie  payment  thereof,  and  crediting  the  balance  of  the 

money  on  the  Brockett^.  /a.,  the  subsequently  acquired  litn 

of  Mrs.  Winter,  should  not  have  been  allowed  to  interfere 

Mith  the  rights  of  the  parties  as  they  stood  at  that  tlrn^, 

Petere  is  entitleil  to  have  the  amount  due  on  his  fi,  fa,  from 

tiie  sheriff,  at  the  time  the  notice  was  given  to  him  to  hold 

the  money,  and  the  rule  should  be  made  al)solute  against  hira 

foT  that  amount,  and  the  rule  discharged  against  him  so  far  as 

the  payment  of  Mrs.  Winter's  claim  is  concerned,  and  as  to 

the  amount  credited  on  the  Brockett^./a.,  and  it  was  error, 

in  view  of  the  facts  of  this  case,  to  allow  the  claim  of  Mrs. 

AVinter,  and  to  subject  the  sheriff  to  the  payment  thereof  by 

granting  a  rule  absolute  against  him. 

Let  the  judgment  of  the  court  below  be  reversed  so  far  as 
it  allows  the  claim  of  Mrs.  Winter  to  be  enforced  against  the 
felieriff,  and  the  court  proceed  to  render  its  judgment  in  the 
case,  in  conformity  wifh  this  opinion. 


EuzABETH  J.  MouNGER,  plaintiff  in  error,  vs,  Mastin  H. 
Duke,  administrator,  defendant  in  error. 

1.  It  19  not  neceRsacy  that  an  acceptauce  of  a  trust  should  be  in  writing. 
It  rnaj  be  done  by  acts  as  well  as  words.     Code,  section  2-3.']0. 

2.  Alihoiigh  the  wordn  of  b  deed  or  will  may  be  such  as  do  not  create  a 
separate  estate  in  the  wife,  yet  if  the  husband  Hccept  the  apf  ointment 
ot  iruftee  for  hi&  wife  under  order  of  the  chancellor,  and  receives  prop- 
erly  us  such,  recognizes  it  as  belonging  to  his  wilC}  and  admits  that  it 
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is  V,«rs  during  Ilia  life,  ihe  wif«  ciii>  miliiUiii  a  bill  against  ihe  W>l 
reprefeniHtive  of  her  hiiibaiid  al'ipr  hm  d^aih  for  meh  prupenj,  orlur 
■  lie  iirQi-crty  in  wbicli  llie  s«nre  may  linve,  been  in  vested  by  ihe  liu-iti>"ii- 
S.  Id  ibia  cnse  ihere  v^  st.mclei>[  evidence  lliat  ibe  husband,  H<  tn-M, 
ret'ivvd  moiipy  fruiii  ilie  firmer  ttuMle^S  of  llie  wife,  and  of  bi<  in' 
Vfxiin'iit  of  i1i«  same  ill  ibe  lund  in  finiiiover.sy,  lu  entitle  raiii|ib|[i- 
Biit  TO  have  bad  the  tnai  piissrd  on  by  llie  jury. 

Trusts.  Hiii^ljjiiiJ  ami  wifi;.  Esto|t|>el.  Before  M^ 
KiDDuo.     Kaiiditliili  Siiireriyr  Court,     May  Term,  1874. 

EIrzabt'tli  J.  Moiiiiger  filwi  lier  bill  ngainst  Mastiii  H. 
Duke,  as  administrator  iipon  tlie  estate  of  Edwin  Mounger, 
decpjiseil,  making,  in  brief,  tlie  following  case: 

On  December  1st,  18G9,  complainant,  then  Eliaibetli  -I. 
Allen,  and  Edwin  Mounger  were  inarrie)!.     Her  IiusUiml 
was  insolvent  but  slie  was  po^essed  of  a  considerai)Ie  estate, 
real  and  i>ersonaI,  for  lier  life,  remainder  to  her  cliiliireii. 
This  i>ro]>erty  was  conveyed  by  her  fiither,  William  Ball,  to 
lier  hnithers,  William  G.  Ball  and  James  G.  M.  Ball,  in  irast 
for  the  sole  and  sejtarate  use  of  complainant  dnring  her  life, 
remainder  to  her  children.     Some  time  in  the  year  1851  said 
trustees  were  removed  and  her  said  liuslwind  api>oin(e(l  in 
their  jilace  hy  the  chancellor.     Said  trustee  thus  became  |ws- 
sessed  of  property  to  the  value  of  $10,000  00.     With  a  part 
therciif,  on  March  let,  1853,  he  pn 
Kumph  six  hundi'c<I  and  seventeen 
in  Randolph  county,  at  the  price  i 
title  to  himself  individually.     Sub 
17th,  1859,  he  purchased  from  Mai 
portion  of  said  trust  estate,  two  hni 
acres  of  land  in  said  county,  taking 
vidualiy,  for  the  sum  of  $1 ,000  00. 
said  trustee,  with  James  L.  Ross, 
Glover,  aa  administrator  of  Jostiua 
land  two  hundred  and  thirty-one, 
Kandolph  county,  containing  two  liu 
half  acres,  for  the  sum  of  ^500  00. 
thus  purchased  by  said  trustee  was  t 
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ually,  though  the  trust  funds- aforesaid  were  again  used  in 
pining  therefor.  On  April  10th,  18G2,  saM  trustee  pur- 
cliased,  with  the  funds  aforesaid,  from  James  L.  Ross,  seventy- 
live  acres  of  land  for  the  sum  of  $500  00,  taking  the  deed 
thereto  in  his  own  name.  Said  trustee  thus  expended  $4,- 
750  00  of  the  funds  of  said  estate  in  tlie  purchase  of  nine 
Imndred  and  ninety-seven  and  one-half  acres  of  land,  taking 
the  tiile  to  the  same  in  his  own  name.  On  December  13th, 
1871,  Edwin  Mounger  died,  leaving  little  or  no  means  what- 
ever. Soon  after  hjs  death  complainant,  for  the  first  time,  dis- 
wvered  tiiat  the  title  to  the  land  aforesaid  had  been  taken  to 
lum  individually,  and  not  as  trustt»e.  During  his  life  he 
never  made  any  claim  to  the  same,  but  invariably  reierred  to 
«ii(l  property  as  belonging  to  complainant  and  her  children. 
At  the  time  of  his  death  complainant  was  possessed  of  per- 
soaalty,  .consisting  of  horses,  mules,  cows,  hogs,,  household  and 
kitchen  furniture,  to  the  value  of  $1,000  00,  making  an  es- 
tate of'-^GjOOG  00  by  including  the  realty  aforesaid.  At  the 
fMober  term,  1872,  of  the  court  of  ordinary  of  Randolph 
county,  the  defendant,  who  married  a  daughter  of  complain- 
ant, was  ap|>ointe<l  the  adtinnistrator  of  her  tleceased  husband. 
Said  administrator  claims  that  the  realty  aforesaid,  as  well  as 
.«aid  personalty,  belongs  to  the  estate  of  his  intestate,  and  he 
intends  to  take  possession  of  the  same  and  to  eject  complain- 
ant. Waiving  discovery,  she  prays  as  follows:  1st.  That 
tlie  defendant  may  be  enjoined  from  interfering  with  the  pos- 
Hijsion  of  complainant,  of  said  realty  and  personalty.  2d. 
That  said  property  may  be  decreed  to  be  the  sole  antl  se[>arato 
property  of  complainant  during  her  natural  life,  with  remain- 
tier  to  her  children.  3d.  That  the  writ  of  subpoena  may 
it.^ue. 

The  answer  of  the  defendant  denied  that  Edwin  Mounger 
ever  accepted  said  trust,  or  that  he  admitted  that  the  property 
aforc^said  had  been  purchased  with  trust  funds;  alleges  that  he 
always  claimed  said  property  as  his  own. 

Upon  the  trial  the  complainant  introduced  the  following 
evidence: 


\ 
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1st.  Tkvii  execute.1  by  William  E 
couveyiiig  to  William  B.  Ball  and 
negroes,  in  trust  for  the  l)enefit  and  n 
ijs'th  J.  Allen,  during  her  uatural  lif 
dren. 

2il.  IV(d  of  similar  diameter,  bt 
bearing  no  date,  and  conveying  one  n 

3d.  Will  of  William  Rill,  in  \diic 
rctited  as  "in  trnst  fiir  the  said  Eliza 
body."  It  also  directs,  after  dis|>os 
that  the  remainder  of  his  efieots  shou 
Iwcon  his  legatees,  James  G.  M.  Bal 
Man-Ii,  1837. 

4lli.  Decree  of  the  chancellor,  pass 
Randoljih  sujierior  court,  apiminting 
tee  fiir  claimant  in  place  of  William 
the  state,  and  James  G.  M.  Ball,  rcsi 

5tli.  The  deeds  refcn-ed  to  in  the  b 
of  land  in  Randi>l))h  county  to  Edvvi 
alleged  to  iiave  been  paid  tor  with  t 
tate. 

6th.  Letter  of  date  January  28tli, 
Ball  to  Edwin  Mounger,  in  which  lie 
latter  tlie  trust  funds  in  his  hamls  Ui 
have  been  a]i|>oinle«l  trustee. 

7th.  IjCtler  of  date  October  20th, 
tlie  same,  in  which  the  writer  expressi 
business  lias  been  arrangect,"  and  pr< 
funds  in  his  hands  in  December, 
■'never  felt  safe  in  giving  up  the  trust 
gallv  apiwinled  to  receive  it." 

The  complainant  then  established  1 
the  lands  in  controversy  were  paid  I 
what  was  claimed  to  be  the  (rust  estat 
received  into  liis  hands  funds  from  t 
that  he,  during  his  life,  recognized  (In 
to  his  wife  and  children. 
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Upon  ooQipIainants  announcing  closed,  the  defendant  moved 
fur  a  non-suit  u{)on  the  following  grounds,  to-wit : 

1st.  Because  the  words  used  by  said  William  Ball  in  the 
two  deeils  to  William  B.  Ball  and  James  J.  M.  Ball,  convey- 
ing the  four  negroes  in  trust  for  the  use  and  benefit  of  com- 
plainant, did  not  create  in  her  a  trust  and  separate  estate. 

2d.  Because  the  words  used  in  said  will  of  William  Ball  in  . 
making  said  giAs  and  bequests  to  complainant,  did  not  create 
a  separate  and  trust  estate  in  her. 

3d.  Because  the  evidence  submitted  did  not  authorize  a 
decree. 

The  motion  was  sustained  and  complainant  excepted. 

WoRRiLL  &  Chastain^,  for  plaintiff  in  error. 
H.  &  I.  L.  Fielder,  for  defendant. 

Trippe,  Judge. 

1.  Section  2339  of  the  Code  enacts  that  an  acceptance  of 
a  trust  may  be  by  acts  as  well  as  words,  and  that  after  accept- 
ance no  disclaimer  will  remove  the  character  of  trustee. 

2.  Although  the  words  of  a  deed  or  will  were  n6t  such  as 
to  constitute  a  separate  estate  in  the  wife,  and  under  such 
words  as  were  used,  the  husband  could,  before  the  act  of  1866, 
have  claimed  title  by  virtue  of  his  marital  right,  yet  if  he 
himself  accepts  the  position  of  trustee,  receives  the  property 
as  trustee,  treats  it  as  such,  acknowledging  it  to  be  trust  prop- 
erly during  his  life,  neither  ho,  or  his  representative  after  his 
death,  can  deny  the  character  in  which  the  property  was  re- 
ceived by  the  husband.  The  principle  involved  in  this  point 
arose  and  was  decided  in  the  case  of  Brown  vs,  Kimbrough  et 
aL^  51  Georgia,  35.  The  reasons  are  given  in  that  case  show- 
ing that  an  acceptance  of  a  trust,  or  the  creation  of  one,  by  the 
husband,  operates  upon  the  construction  to  be  given  to  the 
conveyance,  and  words,  which  would  not,  where  a  third  per- 
son is  the  grantor  or  trustee,  create  a  separate  estate  in  the 
wife's  will,  do  so  where  the  husband  is  the  grantor,  or  does 

Vol.  liii.  19. 
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himself  accept  the  offioe  of  trustee,  i 
by  another.  That  decision  controls 
'we  think  there  was  error  in  eustaiui 
on  this  ground. 

3.  We  think  the  testimony  as  to  i 
trustee,  received  money  from  a  formi 
of  his  investment  of  the  same,  \ra! 
com|ilainant  to  a  liearing  hefore  th 
should  liave  done  we  do  not  say.  B 
to  determine  the  facts  undef  tlie  prii 
trol  tlie  case,  to  be  given  them  in  ch 

Judgment  reversed. 


"William  A.  Davis  et  al.,  plaintiff 
Brookins,  ordinary,  for  use,  et< 

When  B  portion  of  the  diitrlbutees  of  an  ea 
the  Admin istntora  for  th^ir  diaLributive  b 
trial,  that  the  adoiinistratorB  had,  in  tl 
charged  on  one  lideof  the  account  thea 
chargeable,  and  on  the  other  aids  the  ai 
odIj  to  charges  egungt  the  estate,  but  a 
porliont  of  the  distributees,  on  account  o 
a  bulance  and  reported  that  balance  na  d 

Htld,  that  a  balance  ao  fonnd,  traa  not  n  f 
certain  the  amount  duo  anj  one,  or  more, 

Administrators  and  executors.  J 
Heeschel  v.  Johnson.  Washing 
tember  Term,  1873. 

The  above  head-note  states  the  so 
case  so  clearly  tiiat  any  further  repoi 

Langmade  &  EvASS;  Sanfo 
Capers,  for  plaintiff  in  error. 


\ 


R.  L.  WoKTHEs,  by  Peeples  & 
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McCay,  Judge. 

We  do  not  express  any  opinioVi  on  the  questions  made  in 
the  bill  of  exceptions  on  the  charges  of  the  court,  for  the 
roason  they  are  not  certified  to  be  true.  If  parties  see  fit 
to  fail  to  get  the  judge  to  verify  their  points,  at  the  term 
when  the  new  trial  is  moved,  they  must  take  the  consequences 
of  any  failure  in  the  judge's  memory.  But  it  is  patent  to  us, 
unless  we  wholly  mistake  the  returns  put  in  evidence,  that 
the  jury  have  found  their  verdict  on  a  mistake  as  to  the  effect 
of  the  last  return  of  the  administrators.  That  return  admits 
that  they  have  on  hand,  and  have  had  since  1861,  about 
$2,500  00,  but  it  does  not  follow  that  this  sum  is  due  to  these 
plaintiffs,  or  any  of  it.  The  question  is  not  what  the  admin- 
istrators have  on  hand  arising  from  the  assets,  but  whether 
there  is  anything  in  hand  belonging  to  these  plaintififs.  What 
is  there,  may,  and  as  it  appears  to  us  does,  mainly  belong  to 
the  two  or  three  out  of  the  thirteen  distributees,  who  had,  in 
1861,  got  nothing.  The  true  way  to  find  the  amount  due,  is 
to  find  what  amounts  went  in  the  hands  of  the  administra- 
tors. Then  what  amounts  are  charges  against  the  estate  as 
debts,  expenses,  etc.,  find  one-thirteenth  of  this,  and  then  in- 
quire if  each  of  the  plaintiffs  has  or  has  not  got  his  one-thir- 
teenth. We  do  not  make  the  calculation  because  the  vouch- 
ers are  not  in  the  record,  and  it  is  impossible  to  say  what  pay- 
ments were  to  debts  or  expenses,  and  what  to  the  heii's  as 
such.  We  think  justice  requires  a  new  trial,  and  that  the 
writing  off,  as  required  by  the  judge,  does  not  fully  meet  the 
caac. 

Judgment  reversed. 


HoiiER  V.   Godbee,   administrator,  plaintiff  in   error,  vs, 
George  W.  Sapp,  defendant  in  error. 

The  admissions  or  declarations  of  an  ezecntor  are  only  competent  evidence 
as  to  his  own  acts  after  he  became  clothed  with  such  trast,  and  do  not 
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bind  the  estate  whicb  he  represenU  in  so  far  as  thej  refer  (o  wbUn 
told  him  bj  hU  lettator  daring  life. 

Executors  and  administrators.  .  . 
Before  Judge  Gibsuh.  Burke  Supi 
Term,  1873. 

For  the  facts,  see  the  decision. 

Corker  &  Dickson,  for  plaintiff 

J.  J.  Jones,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  H. 
tor  de  bonis  non  with  the  will  annexe 
ceased,  against  G.  W.  Sapp,  on  a  pi 
660  00.  The  defendant  plefuled  th 
without  any  consideiation.  On  tlie  t 
a  witneea  for  the  defendant,  was  offen 
kins  said  to  witness  at  the  time  of  i 
estate  of  decease*!,  F,  G.  Godbee,that 
t«1d  him  before  his  deatJi,  that  he  had 
fendant  the  amount  of  the  nole  givei 
sumof8l,650  00."  To  tlieadmiseiono 
tlie  plaintiff  objected,  which  objection 
court,  and  the  plaintiff  excepted.  Th< 
of  the  court,  found  a  verdict  for  tl 
amount  of  the  $1,650  00  nole.  In  o 
erred  in  admitting  in  evidence  the  H 
as  to  what  he  and  Godbee  said  in  reli 
note.  The  admissions  or  declaration) 
admissible  as  to  his  own  acts  and  co 
clotlied  with  the  trust  as  executor.  V 
was  merely  heai-say  evidence,  and  sho 
ceived.  The  evidence  as  set  forth  in 
was  also  objectionable  on  the  ground  I 
prove  the  failure  of  the  consideration  i 


I 
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cleoce  as  set  forth  in  the  bill  of  exceptions  is^  that  Perkins  said 
to  the  witness,  that  Godbee  told  him  before  his  death  that  he 
had  never  received  from  the  defendant,  the  amount  of  the  note 
given  him  by  Sapp  for  the  sum  of  ?1,650  00.  Godbee  held 
Sapp's  note  for  that  amount,  and  if  he  had  never  received  the 
amount  of  the  note  from  Sapp  the  presumption  would  be  that 
he  still  owed  it.  There  is  nothing  in  that  evidence  going  to 
show  a  failure  of  the  consideration  of  the  note. 
Let  the  judgment  of  the  court  below  be  reversed. 


John  Hackenhull,  plaintiff  in  error,  vs.  John  R.  West- 
brook,  defendant  in  error. 

]'  A  mortgage  on  real  property  must  be  foreclosed  in  the  county  where 
tbe  property  lies,  and  where  the  judgment  of  foreclosure  is  granted  in 

-  the  coanty  of  the  mortgagor's  residence,  which  is  not  in  the  county 
where  the  land  is  situated,  the  claimant  of  the  land  under  a  levy  of 
the  mortgage^,  /a.,  may  raise  the  objection  on  the  trial  of  the  claim. 
2.  When  the  court  on  the  trial  of  a  claim  case  rejects  the  plaintiff's^. 
fa,f  it  is  error  to  allow  a  verdict  to  be  taken  for  the  claimant.  The 
plaintiff's  case  should  be  dismissed. 

Mortgage.  Jurisdiction.  Claim.  Practice  in  the  Supe- 
rior Court  Before  Judge  Knight.  Forsyth  Superior  Court. 
April  Term,  1873. 

Robert  M.  Barrett  executed  a  mortgage  to  John  Hacken- 
hall on  two  lots  of  laud  lying  in  Forsyth  conuty,  and  on  one 
lot  in  Dawson  county.  ,  The  mortgage  was  recorded  and  fore- 
closed in  the  latter  county.  The  execution  based  on  said  fore- 
closure was  levied  on  the  two  lots  situated  in  Forsyth  county. 
To  this  property  a  claim  was  interposed  by  John  R.  West- 
brook.  Upon  the  trial  of  the  issue  thus  formed,  the  court, 
on  motion  of  counsel  for  claimant,  excluded  the  mortgage  ^i. 
/a.  upon  the  ground  that  the  superior  court  of  Dawson  county 
had  no  jurisdiction  of  procee<1ings  to  foreclose  as  against  the 
two  lots  situated  in  Forsyth.  To  this  ruling  plaintiff  ex- 
cepted. . 
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The  court  then  directed  the  jury  t( 

dnimftnt,  and  plaintifT  again  exceptec 
Error  is  oesigned  upon  each  of  the 

ception. 
■\ViER  Boyd,  for  plaintiff  in  error 
Jasper  N.  Dorsey,  for  defendant 
Trippe,  Judge. 

1.  The  court  below  committed  no 
mortgage  on  land  must  be  foreclosed 
land  liea.  This  was  the  provision  ol 
Digest  570,  and  is  transferred  to  the  C 
being  so,  the  claimant  in  this  case  h 
the  mortgage  Jl. /a,  issued  from  the  i 
sou  county  and  to  the  proceeding  to  : 
when  the  land  claimed  was  situate  in 
If  the  judgment  or  record  showed  tl 
the  judgment  di<]  not  have  juri8iiicti< 
any  ]>erson  whose  rights  would  be  affi 
make  the  objection :     Code,  sections  '■ 

2,  But  it  was  error  in  the  court  aft 
fa.  to  direct  the  jury  to  render  a  verdi 
Jiaker  va.  Shepherd,  37  Georgia,  12, 
the  court  rejected  the  plaintiff's/.  _, 
denee  iu  a  claim  case,  it  was  error  t 
taken  for  the  claimant.  The  court 
plaintiff's  case." 

For  this  reason  and  on  this  ground  t 


Jeremiah  Walters,  plaintiff  In  • 
Odom,  defendant  iii 

A  receipt  for  mone;  in  fall  of  all  demands  i 
tion  or  expl^aation.  The  rule  thnt  parol 
contradict  or  rarj  wiiliogs  does  Dot  Hpplj 
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Evidence.  Receipt.  Before  Judge  Strozer.  Dougherty 
Superior  Court.     April  Term,  1874. 

Odom  brought  complaint  against  Walters  on  tlie  following 
account : 

"Jeremiah  Walters 

"1873.  •  To  George  W.  Odom,  Dr. 

"January  1st.  To  services  rendered  as  agent,  su- 
perintendent or  overseer  of  'Porter  place'  for 
the  year  1872 $1,000  00 

"  CredU. 
"December  12th,  1873.    By  cash $    500  00 

"Balance  due $    600  00" 

The  defendant  pleaded  the  general  issue,  payment,  accord 
and  satisfaction  and  recoupment. 

The  contract  as  set  forth  in  the  above  bill  of  particulars 
was  not  disputed.  Much  testimony  was  introduced  pro  and 
con  as  to  the  manner  in  which  the  plaintiff  discharged  his 
duties  in  the  capacity  in  which  he  was  employed.  The  case, 
in  this  court,  turned/  upon  the  following  receipt: 

"Received,  December  12th,  1872,  of  Jeremiah  Walters, 
the  sum  of  S305  06,  in  full  of  all  demands  to  date. 

(Signed,)  «G.  W.  Odom." 

As  to  this,  the  defendant  testified  substantially  as  follows : 

On  December  11th,  1872,  he  had  some  conversation  with 
the  plaintiff  as  to  their  business  matters;  told  him  of  the  bad 
crops  and  of  his  mismanagement  and  carelessness;  offered  to 
pay  him  $600  00  in  full  of  his  claim.  Plaintiff  said  he  would 
take  it  but  would  not  admit  any  bad  conduct  or  mismanage- 
ment on  his  part.  They  agreed  to  meet  the  next  day  at  the 
office  of  Mr.  Zeb.  Odom,  and  there  close  the  matter.  They 
accordingly  met  at  the  appointed  place  and  time.  When 
asked  for  his  account,  the  plaintiff  presented  one  for  $1,000  00 
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The  defendant  stated  that  oq  the  preced 
to  take  $500  00  in  settlement  of  the  i 
that  he  was  willing  to  give  that  sum 
full,  but  would  not  pay  a  single  cent  n 
then  wrote  the  above  receipt  and  deff 
repreeeuted  the  balance  of  the  $500  OQ 
deducting  his  indebted ness  to  defendai 
receipt  as  a  final  settlement  and  left  tli 
derstanding.  Did  not  hear  the  plaint 
not  be  bound  hy  the  receipt. 

The  plaintiff  denied  tiie  above  stater 
he  presented  the  account  for  $1,000  ( 
stated  tliat  it  was  not  in  accordance  v 
the  previous  day,  he  replied,  "I  have  ii 
debts.  This  b  my  only  chance  to  get  it 
by  it."  He  testified  that  the  defend; 
knew  that-  ho  heard  the  remark;  that  1 
times ;  that  he  wrote  the  receipt  and  ha 
that  the  defendant  paid  him  the  $500  0( 
plaintiff  to  him,  took  the  receipt  and  let 

Robert  corroborated,  in  substanc 

plaintiff. 

The  defendant  moved  to  rule  out  the 

and Bobert  so  far  as  it  tended  to 

legal  effect  of  the  aforesaid  receipt.  Tl 
and  defendant  excepted. 

The  jury  found  for  the  plaintiff  the 
The  defendant  moved  for  a  new  trial,  e 
because  the  court  failed  to  exclude  the 
The  motion  was  overruled  and  defendat 

Smith  &  Jones;  Vason  &  Davi 
plaintiff  in  error. 

D.  H.  Pope;  G.  J.  Wright,  for  defl 
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McCay,  Judge. 

Our  Code,  section  3807,  is  plain  and  positive  that  "a  re- 
ceipt for  money  is  only  prima  facie  evidence  of  payment,  and 
may  be  denied  or  explained  by  parol."  If  this  means  any 
tiling,  it  means  that  a  receipt  for  money  is  an  exception  to  the 
otherwise  universal  rule  that  parol  evidence  is  inadmissible 
to  vary  or  alter  the  terms  of  a  valid  written  instrument :  Code 
section  3800.  And  this  is  laid  down  in  all  the  text  books 
upon  evidence,  as  the  common  law,  so  that  it  may  be  said 
generally,  that  a  receipt  may  always  be  denied  or  explained, 
even  though  the  words  are  plain,  and  though  they  express  ex- 
actly the  intent  of  the  parties.  It  is  true  there  are  expres- 
sions by  judges  to  the  effect  that  fraud,  mistake  or  imposition 
must  appear,  to  justify  an  attack  upon  plain  words,  even  though 
they  be  in  the  shape  of  a  receipt.  And  simply  to  take  the 
head-notes  of  cases,  as  they  are  scattered  though  the  books, 
one  is  struck  with  the  apparent  conflict  in  the  decisions  upon 
this  point.  But  we  think  it  will  be  found,  on  close  examina- 
tion, that  the  conflict  is  apparent  rather  than  real.  If  a  re- 
ceipt is  a  contract  and  not  simply  a  receipt,  there  is  no  reason 
why  it  should  be  susceptible  of  attack  or  explanation  by 
parol  more  than  any  other  contract.  And  many  of  the  cases 
cited  as  denying  the  right  to  explain  turn  on  this  distinction. 
So,  too,  many,  nay,  perhaps  most  of  the  cases,  wherea  receipt 
lias  been  explaineil  or  contradicted,  have  been  cases  where 
there  was  fraud,  mistake  or  imposition,  as  to  the  meaning  of 
terms  used,  and  the  ground  of  explanation  has  been  referred 
to  the  fraud,  mistake,  etc. 

But,  it  must  be  remembered  that  any  written  instrument 
may  often,  at  law,  and  generally,  in  equity,  be  attacked  or  ex- 
plained, ioT  fraud,  accident,  mistake  and  imposition,  and  yet 
even  equity  writers  lay  down  the  rule  tliat  receipts  stand  on 
a  different  footing  from  other  instruments.  Perhaps  the  true 
distinction  is  that  a  receipt  for  money  is  not  a  contract  at  all, 
but  a  simple  admission  in  writing  of  a  fact,  an  acknowledg- 
ment that  the  writer  has  received  a  sum  of  money  in  pay- 
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ment  in  part,  or  in  wliole,  of  a  particular  debt,  or  io  full,  sod 
tliat  aa  sncli  admiaBion,  it  is  jnst  as  open  to  denial  or  explana- 
tion as  any  other  admis^iion  in  writing  of  a  &ct  or  a  set  of  &cts. 
Such  an  admission  is  evidence,  and  if  made  knowii^lj,  il  'a 
strong  evidence,  but  it  is  not  an  estoppel ;  the  truth  may  be 
shown  to  be  different,  unless  some  oue  has  acted  on  it,  aoil 
then  ou  the  priuciple,  not  that  it  is  true,  but  that  to  deny  it 
would  be  a  fraud.  And  cases  of  this  kiud,  where  the  qticstioa 
upon  a  receipt  has  not  been  Ihe  a<{mUsion  of  parol  evideuce, 
but  wbclher,  after  the  facts  were  out,  the  receipt  was  not  an 
es(op{>el,  are  some  of  the  oases  citfd  as  authority  for  sajiug  thai 
receipts  arc  sometimes  unexplainable  by  parol. 

To  apply  these  principles  to  the  case  at  bar.     This  receipt  ia 
upon  its  face  a  simple  receipt  for  money  in  full  of  all  demands ; 
prima  Jade,  it  is  evidence  of  full  payment,  but  is  open  lo 
explanation.     The  giver  of  it  may  show  that,  in  fact,  only 
$500  00  was  paid,  and  this  is  the  general  rule.     But  when  the 
proof  is  out,  if  it  appear  that  iu  fact  this  $500  00  was  a  pay- 
ment of  part  of  the  whole,  iu  consideration  of  a  release  of  die 
remainder  of  a  claimed  debt  which  was  disputed,  and  that  tlie 
receipt  was  given  by  one  and  acted  on  by  the  other  witii  that 
view,  then,  not  the  receipt  but  the  transaction  is  binding,  it  Is 
a  good  accord  and  satisfaction.     Ordinarily,  this  is  not  the 
meaning  of  even  a  receipt  in  full.     Such  a  paper  usually 
means  that  all  has  been  jxiid  that  tlie  party  giving  it  claims  to 
be  due     The  receipt  must  be  explained,  adde<l  to  by  parol 
evidence,  to  make  It  mean  accord  and  s&tisfaction.     To  make 
this  receipt  mean  what  Roberts  says  it  means,  bis  Uttimong 
of  what  ti-anspired  at  the  time,  mi 
same  thing  is  true  as  to  Robert's  an 
least,  therefore,  both  parties  under 
mean  sometliing  else  than  on  its  fa 
ordinary  meaning  is,  all  is  paid  tlia 
means.     It  is  an  admission  that  ( 
claims  the  other  fo  owe  him.     Wal 
facts  which  transpired  at  the  time 
him  as  a  compromise,  and  in  execut 
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it  is  therefore  binding.  That  was  for  tlie  jury.  Walters  so 
testified,  and  if  the  jury  believed  him,  they  ought,  ias  the 
court  charged  them,  to  have  found  for  the  defendant.  But 
Roberts  and  Odoui  deny  this,  and  the  jury  have  given  them 
credence  and  found  for  the  plaintiff.  Odom  says  he  did  not 
receive  the  $500  00,  as  the  execution  of  a  contract  of  accord. 
Walters  says  he  did.  Roberts  says  that  Odom  declared  he 
did  not,  and  that  Walters  heard  him. 

We  do  not  feel  authorized  to  disturb  the  verdict,  it  is  a 
case  of  conflicting  testimony.  We  simply  say  that  the  receipt 
is  not  of  Itself  conclusive. 

Judgment  affirmed. 


JoHX  M.  Hill,  plaintiff  in  error,  vs.  Elizabeth  Hatcher, 

defendant  in  error. 

Suit  for  rent  was  brought  to  March  term,  1866,  of  the  infrror  court  of 
Muscogee  county,  against  J.  R.  Hull,  of  said  county,  and  J.  M.  Hill, 
of  the  coanty  of  Coweta.  Hull  acknowledged  service  on  a  separate 
piece  of  paper,  October  31st,  1865,  waiving  process,  etc.  No  parties 
were  mentioned  in  this  paper,  and  it  was  attached  to  the  petition  filed 
in  office,  January  2d,  1866  ]  but  on  the  hearing  of  the  motion,  it  was 
proved  that  the  acknowledgment  was  intended  for  this  suit.  The  clerk 
did  not  attach  a  process  to  the  original  writ,  but  issued  a  second  orig- 
inal for  Coweta,  with  a  process  against  both  defendants,  a  copy  oj 
which  was  duly  served  on  Hill.  Judgment  was  regularly  obtained  at 
March  term,  1866,  which  Hill,  at  November  term,  1878,  of  Muscogee 
superior  court,  moved  to  set  aside.  1st.  Because  the  court  rendering 
(aid  judgment  had  no  jurisdiction.  2d.  Because  a  pecond  original 
was  not  served  upon  him  in  terms  of  the  law.  8d.  Because  he  does 
not  owe  Faid  debt,  and  did  not  when  judgment  was  rendered. 
JBeldf  thai  there  was  no  error  in  overruling  the  motion. 

Service.  Judgments.  Process.  Before  Judge  James 
Johnson.  Muscogee  Superior  Court.  November  Term, 
1873. 

This  case  is  fully  reported  in  the  above  head-note. 


^ 
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R,  J.  Moses,  by  Pe^body  &  Br 
error, 

L.  T.  Downing,  for  (lefeudaiit. 

TnrppB,  Judge. 

The  evidence  on  tlie  hearing  of 
the  defendaat,  Hull,  who  resided  iti  1 
tlie  action  was  brought,  acknowledg 
I>!tper,  with  the  understanding  that  il 
this  suit.  He  waived  prociss  in  that 
paper  was  attaclied  to  the  declaration 
clerk's  office.  Hull  lived  in  Muscp| 
objection  to  the  judgment  ou  any  grc 
iarity  or  ivaiit  of  jurisdiction.  The  s 
gee  county  had  jurisdiction  of  the  pe 
subject  matter  of  the  action.  He  do 
served,  or  that  he  waiveil  process,  no 
was  any  irr^ularity  affecting  the  i 
Kor  could  he  Biioceasfully  deny  either 
late  day — six  years  afiter  the  jiidgmei 
ularity  in  the  manner  of  the  service 
acquiesced  in  so  long.  If,  under  th< 
see  no  reason  in  permitting  a  co-defei 
those  facts  for  his  benefiL  The  ju 
Hull,  and  if  plaintiff  in  error  has  it 
to  him  whatever  a  valid  judgment  n 
bursement,  provided  he  has  any  clain 

The  other  objection  is  that  plainti 
in  the  county  of  Coweta,  was  not  ser 
iaal  in  terms  of  the  law.  The  point 
■s  no  process  waa  attached  to  the  origi 
original  for  Coweta  county  did  have 
fore,  not  a  aspg  of  Ike  former,  and  th 
plied  with,  which  says  that  "if  any  < 
oat  of  the  county,  tlie  clerk  shall  issi 
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copy  for  such  other  county  or  counties,  and  forward  the  same 
lo  the  sheriff,  who  shall  serve  the  copy  and  return  the  second 
original,  etc. "     If  the  objection  made  in  this  case  be  a  good 
•one,  then  would  it  apply  to  every  case  of  a  second  original 
s^nt  to  other  counfies.     For  there  is  no  second  original  which 
is  precisely  a  copy  both  of  the  declaration  (which  is  filed  in 
the  clerk's  office)  and  the  process  attached  to  it.     The  process 
to  the  original  is  directed  to  the  sheriff  of  the  county  where 
suit  is  instituted.     That  attached  to  the  second  original  and 
copy  thereof,  is  directed  to  the  sheriff  of  the  county  where  it 
is  to  be  sent,  which  is  where  the  other  defendant  resides. 
Sut  it  is  not  necessary  to  rest  this  decision  on  this  narrow 
ground.     The  original  declaration,  with  the  acknowledgment 
of  service  and  waiver  of  process,  etc.,  brought  the  resident  de- 
fendant projierly  into  court.     The  second  original,  with  the 
process  attached  thereto  directed  to  the  sheriff  of  Cow«ta,  a 
copy  of  which  was  by  him  served  on  the  co-defendant  resid- 
ing in  that  county,  was  notice  to  him  and  properly  brought 
him  into  court.     Section  3345  of  the  Code  provides  that  "no 
technical  or  formal  objections  shall  invalidate  any  petition  or 
process,  but  if  the  same  substantially  conforms  to  the  requi- 
sitions of  this  Code,  and  the  defendant  has  had  notice  of  the 
l>endency  of  the  cause,  all  other  objections  shall  be  disregarded, 
provided  there  is  a  legal  cause   of  action  set   forth  as  re- 
quir^l   by   this    Code."      With   this   provision,   and    other 
clianges  in  the  Code  upon  the  matter  of  process,  it  would  be 
a  hard  stretch  of  the  earlier  decisions  of  this  court  on  this 
question  to  hold,  under  the  evidence  in  this  case,  six  years 
after  judgment  has  been  rendered,  with  notice  of  all  the  facts- 
during  that  time,  that  the  judgment  could  be  set  aside  on 
this  ground,  the  result  probably  being  that  the  statute  of 
limitations  would  bar  all  rights  of  the  defendant  in  error. 

The  third  ground  taken  in  the  motion  was  not  urged,  and 
it  19  unnecessary  to  consider  it. 

Judgment  affirmed. 
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Macmurphe;  i«    Dobbins. 

David  D.  Macsiurphy,  clerk,  pkiatiff  in  error,  vs.  MiLB 
G.  Dubbins,  defendaut  in  error. 

Clerka  of  the  enperior  court  are  nrit  entitled  to  n 
«Bc1i  civil  case  prnaecaled  to  judgmeiil,  iaclod 
proceeding!  bad  tbereio- 

Costs.  Before  Jiitlge  Pottle,  Riclin 
October  Term,  1873. 

For  the  facts,  see  llie  deciaion, 

Fbank  H.  Miller,  for  plaintiff  iD  er 

Amos  T.  Akerman,  by  D.  P.  Hill,  i 

Wabheb,  Chief  Justice. 

The  only  qaestion  presented  by  the  re 
our  judgment  is,  whether  the  clerk  of  tl 
entitled  to  charge  for  his  costs  in  civil  ca^ 
in  every  suit  commenced  and  prosecuted  I 
ing  service  in  recording  petition,  proces 
specified  in  the  3695lh  section  of  the  1 
that  the  clerk  is  entitled  to  diarge  fifteen 
words  for  recording  proceedings  in  civil 
eludes  the  recording  of  the  petition,  proct 
alt  civil  cases.  The  reply  is,  that  thecler 
commenced  and  prosecuted  tojudgment,  i 
recording  the  petition,  process  and  judgme 
and  prescribed  by  the  Jaw,  antl  that  is  ti 
clerk's  fees  in  every  case,  in  which  his  fee 
and  prescribed,  but  in  other  civil  cases,  ii 
not  definilely  fixed  and  prescribed,  he  is  e 
recording  the  proceedings  in  such  cases, : 
hundred  woixls,  lu  regnlating  the  clerk 
menced  and  prosecuted  to  judgment,  inci 
recording  the  petition,  process  and  judgn 
(luublless  iuteuded  to  provide  a  fair  avem 
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the  service  to  be  rendered,  taking  into  consideration  tliat  some 
cases  would  be  short,  and  some  longer  than  others.  The  clerk 
gets  his  §6  00  in  the  short  cases,  and  he  is  entitled  to  no  more 
in  the  longer  ones.  When  the  clerk  accepted  the  office,  he 
undertook  to  pc'^form  the  duties  of  it,  and  render  tlie  services 
incident  thereto,  for  the  fees  prescribed  by  law  for  such  services. 
Let  tlie  judgnKJut  of  the  court  below  be  affirmed. 


A.  C.  Duggan,  plaintiff  in  error,  vs.  A.  J.  Garner,  defend- 
ant in  error. 

Under  the  special  acts  of  this  case,  there  was  no  error  in  the  judgment 
of  the  court  dismissing  the  certiorari. 

Certiorari.   Before  Judge  Herschel  V.  Johnson.  Wash- 
ington Superior  Court.     March  Term,  1874. 

A.  C.  Duggan,  on  the  12th  of  April,  1862,  obtained  four 
judgments  in  the  justice  court  of  the  ninety-sixth  district  of 
Washington  county,  against  one  A.  F.  Jordan.  Executions 
were  issued  from  these  judgments  on  April  1st,  1873,  and 
on  May  Ist,  were  levied  on  tf  horse,  mule  and  other  per- 
sonal property.  These  levies  were  stopped  by  an  affidavit  of 
illegality  filed  by  one  A.  J.  Garner.  The  justice  appointed  the 
fourth' Saturday  in  May  as  the  time  for  the  trial  of  the  issue, 
and  notified  Duggan  and  Grarneiv  Plaintiff,  after  the  issue  was 
thus  formed  and  before  the  day  of  trial,  notified  the  justice 
that  he  would  not  attend  court,  and  desired  the  justice  not  to 
press  the  matter  fui'ther,  and  requested  him  so  to  inform  Gar- 
ner. No  court  was  held  at  the  time  appointed,  but  on  that. 
Jay  the  justice  met  Garner  in  the  road,  he  having  started  to 
court,  and  turned  him  back  by  imparting  to  him  plaintiff^s 
request 

Here  the  matter  rested  without  further  action  until  the 
6th  of  December  thereafter,  when  the  justice  notified  Garner 
in  writing  that  the  issue  formed  by  the  affidavit  of  illegality, 
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filwl  in  May  before,  would  be  passed  u| 
the  24tli  instant.  In  obeiliencG  to  tlitf 
ployed  counsel  mid  attended  the  trial, 
try  one  case  and  let  tlie  judgment  govt 
tiff  o|>encd  liis  case  by  introducing  liii 
dismiss  Garner'a  affidavit  of  illcgalitj 
alios  ada.  Garner  met  this  motion  I 
wit:  "to  amend  the  justice's  docket  I 
nuTic  pro  tunc  order  in  each  case  dismi 
fered  parol  evidence  to  sustain  the  moti 
ing  of  this  motion  and  evidence  the 
jected  on  tlie  following  grounds: 

1st.  Because  his  motion  to  dismiss  tt 
being  first  in  order,  had  prece<lenoe,  ni 
of  before  Gamer's  motion  could  be  con 

2d,  Because  Garner  not  being  pro|>c 
motion  of  bis  could  be  entertained,  bu 
dismissed. 

3d.  Because  plaintiff's  motion  to  dis 
ing  in  tlie  nature  of  a  demurrer  to  tl 
Iieanl  and  disjwsed  of  l>efore  any  evid 
duceil. 

The  court  overrule^l  plaintiff's  obje 
motion  to  dismiss  the  illegality,  but  s 
tiou,  and  heanl  the  evidence  offered  b; 
the  evidence  the  court  sustained  his  i 
order  amending  its  docket  dissiissing  th 

These  rulings  were  carried  by  writ  i 
perior  court,  where  fliey  were  sustained, 

The  presiding  judge  certified  the  bill 
a  note  as  follows  : 

"I  dismissed  the  certiomri  in  this  ca 
that  under  the  proofs  sitbmitled  in  tlie 
decided  correctly  in  passing  the  order  ti 
manifest  that  both  [Hirties,  for  several  n 
the  understanding  that  the  levy  had  be 
tiff's  direction." 
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J.  T.  Jordan,  by  brief,  for  plaintiff  in  error. 

George  F.  Pierce,  by  Z.  D.  Harrison,  for  defendant. 

Trippe,  Judge. 

Whether  the  affidavit  of  illegality  file<l  by  Garner  was 
legally  interposed  or  not,  is  not  the  question,  and  was  not  de- 
cided either  by  the  justice  of  the  peace  or  by  the  judge  of  the 
superior  court  on  the  hearing  of  the  cey^tiorari,  .  The  justice 
held  that  ander  the  proof  the  levy  was  to  have  been  dis- 
missed at  the  court  to  which  the  order  nunc  j)ro  tunc  refers 
to-wit:  the  preceding  May  term.  The  judge,  in  reviewing 
the  testimony,  sustained  this  decision,  and  further  held,  that 
under  the  testimony  it  was  "manifest  that  both  parties,  for  sev- 
eral months,  had  acted  upon  the  understanding  that  the  levy 
had  been  dismissed  by  plaintiff's  direction."  We  do  not  feel 
auihorizal  to  interfere  with  these  decisions  made  on  the  evi- 
dence. All  the  testimony  is  not  set  out  by  the  reporter,  nor 
is  it  necessary,  as  the  justice  of  the  peace  and  the  judge  of  the 
superior  court  were  as  competent  to  pass  upon  the  facts  as  we 
are. 

Judgment  affirmed. 


Harriet  M.  Tarver  et  al,  plaintiffs  in  error,  vs.  Patrick 

Fleming,  defendant  error, 

Harriet  M"  Tarver  d  al,  plaintiffs  in  errer,  vs.  Paddy 

McGlohon,  defendant  in  error. 

From  tbe  Tacts  set  forth  in  the  record  in  th^se  cases,  both  of  which  stand 
on  the  same  principles,  there  was  no  error  in  the  jadgment  of  the  court 
mftking  tbe  rules  absolute. 

Rule  against  sheriff.     Laborer's  lien.     Before  Judge  Hill. 
Twiggs  Su|>erior  Court.     April  Term,  1874. 
Vol,  Liii.  20, 


L. 


> 


SUPRICME  COQRT  ' 


The  principles  ijivolved  in  tlie  t 
preciiwiy  similar,  and  tlierefure  onl 
Tliey  were  ai^tied  and  determined 

On  tlie  28tli  of  February,  1872, 
pation  a  ditciier,  made  affidavit  be 
court,  that  under  a  contract  witb  W 
Tarver,  lie  labored  on  tlieir  plant 
except  in  tlie  montlis  of  July  an< 
lost  lime,  at  tlie  stipulated  price  of 
months.  That  for  liis  labor  on  : 
conlract,  tbe  said  Tarver  had  lieco 
sum  of  $466  66,  of  which  amount  < 
that  for  the  balance  due  demand  li 
Ou  the  8t]i  of  March,  1872,  the  affic 
office,  and  a  Ji.  fa.  issued  thereon 
said  Ji.  fa.  was  levied  on  five  hu: 
of  land  in  said  county,  of  the  vah 
had  taken  place.  At  the  April  tei 
sheriff,  at  the  instance  of  plaintiff 
Upon  the  trial  Harriet  M.  Tarver 
showed  to  the  court  thatattheAp 
court,  1873,  slie  had  obtained  a  de 
liam  B.  and  Benjamin  M.  Tarver, 
erty  therein  describe<i  {the  land  i 
had  l>een  levic<l  being  a  part  of  e 
l)y  the  will  of  Hartwell  H.  Tar' 
mainteuaiice  of  the  said  Harriet  IVJ 
court  made  the  "first  charge  and 
That  a  Ji.  fa.  for  the  princtjtal  sun 
750  00  interest,  had  been  issned  ( 
the  hands  of  the  sheriff,  and  insls 
should  arise  from  the  sale  of  said 
paid  to  lier. 

A  fter  argument,  all  parties  being 
by  the  court  that  "  the  sum  of  $50 
hy  said  sheriff,  or  so  much  thereol 
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principal,  interest  and  costs  due  on  this  (the  Hen)  Ji-fa.,  and 
be  paid  over  by  said  sheriff  to  the  counsel  for  the  plaintiff 
(Patrick  Fleming)  in  satisfaction  of  the  same."  To  which  order 
and  decision  tlie  said  Harriet  M.  Tarver  and  the  said  sheriff 
excepted. 

J.  D.  Jones,  by  Z.  D.  Harrison  ;  Whittle  &  Gustin, 
for  plaintiffs  in  error. 

Lanier  &  Anderson,  for  defendants. 

M^Cay,  Judge. 

We  find  no  error  in  (he  judgment  making  the  rules  in 
these  cases  al)solute.  The  sheriff  has  failed  to  obey  the  pro- 
cess, and  he  is  in  contempt.  Nor  can  we  see  what  Mrs.  Tar- 
ver's  execution  has  to  do  with  this  failure  of  the  sheriff  to 
seize  and  sell  as  required  by  the  labor  ^.  fas.  Suppose  she 
has  a  superior  Hen,  is  that  any  excuse  for  the  sheriff?  Nor 
are  we  prei)ared  to  say  that  this  judgment  in  favor  of  Mrs. 
Tarver,  is  a  judicial  determination  that  her  lien  is  a  higher 
one  than  that  of  these  plaintiflfe'  fi»fci8.  who  were  not  parties 
to  that  suit.  As  to  a  good  deal  of  the  property  described  in 
ih\sfi,fa,  of  Mrs.  Tarver,  to-wit:  all  of  it  that  is  not  the 
specific  property  charged  by  the  testator  with  the  support  of 
his  widow,  we  should  hesitate  long  before  giving  her  a  pre- 
ferred lien  as  against  parties  who  were  not  parties  to  that  de- 
cree. The  bill  and  answers  not  being  before  us,  we  cannot, 
as  a  matter  of  course,  decide  upon  their  effect,  but  so  far  as 
we  can  now  see  we  think  these  laborers  ought  to  have  their 
money,  even  as  against  Mrs.  Tarver. 

Judgment  affirmed. 
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Smith  r*.  SMpler  el  al. 

Jamgs  M.  Smith,  governor,  for  use,   plaiotiff  in  error,  n. 
WiLLTAU  L.  Staples  et  al.,  defendauts  id  error. 

The  sun-tiea  of  the  ordiuBry  on  the  bonil  required  br  teetion  S21  of  lie 
Code,  are  not  liftble  in  dkmagee  to  one  who  cIb 
der  under  proposals  forlstting  out  a  conlmct  t 
the  ordiDsiy  awarded  the  conlract  to  another  I 

County  matters.  Ordinary.  Before  < 
80N.     Muscogee  Superior  Court     Novei 

James  M.  Smith,  as  governor  of  tlie 
tlie  use  of  R.  S.  Reynolils,  brought  debt 
Stapler  and  Thomas  C.  Pridgeu,  alleging 
lows : 

The  defeadants  became  sureties  un  th 
Duer,  formerly  ordinary  of  Muscogee  coi 
bound  themselves  jointly  anil  severally, 
should  well  and  truly  discharge  all  his 
They  have  become  indebted  to  the  plai 
$3,000  00,  for  that,  on  or  aI>out  June  1 
did  commit  a  breach  of  suid  bond,  in  this 
did  make  known  that  he  would  receive 
building  a  bridge  across  the  ditch  or  gull 
road,  according  to  certain  plans  and  spec 
or  about  June  14th,  1871,  the  day  for  rec 
Reynolds  put  in  his  bid  at  $3  50  per  Iboi 
one  hundred  feet  long,  more  or  less.  TIi 
hnowD  to  said  Duer  his  willingness  and 
with  good  security,  for  the  &itliful  perfoi 
That  said  Duer,  as  ordinary,  refused  the  I 
■  and  accepted  that  of  Muctison  Dancer,  at 
said  Reynolds,  being  the  lowest  bidder, 
contract,  and  the  refusal  of  said  Duer,  as 
the  same  accordingly,  was  in  violation  ol 
Reynolds,  and  a  breach' of  his  said  bftnd 
January  7lh,  1870.  Wherefore  process  ii 
It  was  admitted  by  counsel  that  Duet 
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dead,  and  all  exception  to  the  declaration  for  failing  to  ac- 
count for  his  not  being  a  party  was  waived. 

On  demurrer  the  declaration  was  dismissed  and  plaintiff 
excepted. 

Joseph  F.  Pou,  for  plaintiff  in  error. 
Peabody  &  Bbannon,  for  defendants. 

Trjppe,  Judge. 

This  was  a  suit  against  the  sureties  on  the  ordinary's  bond, 
that  oflScer  being  dead.  All  facts  necessary  to  the  full  under- 
standing of  the  case  are  given-  by  the  reporter.  Was  the  ac- 
tion maintainable?  We  think  not;  and  the  court  did  not 
err  in  dismissing  it.  Section  321,  Code,  provides  that  ordi- 
naries "must  give  bond  and  security  in  the  sum  of  $1,000  00, 
for  the  faithful  discharge  of  their  duties  as  clerks  of  the  07^di- 
nary"  By  section  341  they  are,  by  virtue  of  their  offices, 
clerks  of  their  own  courts;  "but  they  may,  at  their  own  ex- 
pense, appoint  one  or  more  clerksf  for  whose  conduct  tJiey  are 
responsible"  Taking  these  two  sections  together,  it  is  evident 
that  the  bond  required  by  the  first  does  not  make  sureties 
thereto  liable  to  a  bidder  under  proposals  for  building  a  bridge, 
because  the  ordinary  «lid  not  award  the  contract  to  him,  al- 
though he  might  be  the  lowest  bidder.  The  lx)nd  was  not 
required  to  cover  any  such  liability,  any  more  than  it  was  to 
cover  any  other  erroneous  act  of  the  ordinary.  If  a  bidder 
in  such  a  case  is  entitled  to  the  contract,  and  the  ordinary  fails 
or  refuses  to  so  award  it,  he  is  not  without  remedy  for  the  en- 
forcement of  his  rights.  A  prohibition  might  stop  an  illegal 
contract  with  another,  or  a  mandamus  might  compel  the  or- 
dinary to  execute  a  legal  one  umler  proper  circumstances. 
Certain  it  is  that  the  bond  required  by  section  321  does  not 
bintl  the  sureties  to  it  for  all  illegal  or  erroneous  acts'^of  an 
officer  invested  with  such  high  authority  as  the  ordinary. 
Other  grounds  might  1be  given  to  sustain  the  judgment  in 
this  case,  but  it  is  useless  to  state  them. 

Judgment  affirmed. 


s 
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"William  C.  Tudor  et  al,  plaintifl 
administrator,  defeiK 

The  superior  court,  in  the  exercise  of  itt 
diction  to  Bet  oeiile  a  will  which  has  bi 
claase  thereof.  Sucli  juriBdiction  ie  ti 
ordinar;. 

Equity.     Ordinary.     Junsdictii 
GiBSO.v.     Columbia  Superior  Oou 

For  tlie  facts  of  this  case,  see  thi 

H.  W.  HiLLiABD,  for  plaiutiffi 

Robert  TooMRg,  for  defendant 

Warser,  Cliief  Justice. 

This  was  a  bill  filed  by  the  eoi 
fendant,  to  obtain  tlie  )>03SOB3ion  o( 
roetilioned  tlierein,  on  the  groiim 
Tudor,  under  which  the  defendunti 
that  it  was  the  intention  of  ihe  ti 
erty  to  Tillcry,  tlie  devisee  and  Icj 
confer  freedom  on  certain  n^ro  i 
then  existing  laws  of  this  state, 
not  appear,  but  must  have  been  e 
which  is  allured  to  have  taken  pi 
a{>i>eflrs  from  complainants'  bill,  t 
duly  admitted  to  probate,  and  thai 
as  executor.  Tlie  defendant  demi 
on  the  ground  that  the  superior  o 
set  aside  and  declare  void  the  will 
part  thereof,  which  demurrer  was  i 
complainants  excepted.  The  act  o 
act  of  1801,  inhibits  the  recording 
tiieut  as  relates  to  the  manumitt 
slave  or  slaves,  and  that  includes  ti 
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will  of  Tudor  has  been  admitted  to  probate  in  that  court. 
The  counsel  for  plaintiffs  in  error  contends  that  it  is  not  the 
ol)ject  of  the  bill  to  set  aside  the  probate  of  Tudor's  will,  but 
that  must  necessarily  be  done,  and  more  too,  before  the  com- 
plainants are  entitled  to  the  relief  which  they  seek.  So  long 
as  ihe  will  of  Tudor,  which  has  been  admitted  to  probate  in 
the  court  of  ordinary,  stands  as  his  will,  the  complainants  can 
take  nothing  under  it,  they  therefore  ask  the  superior  court, 
exercising  chancery  jurisdiction,  to  declare  certain  clauses  of 
that  will  null  and  void,  and  unless  the  latter  court  does  so 
declare  and  adjudge,  the  complainants  cannot  have  the  relief 
which  they  seek.  The  question  therefore  arises  whether  the 
superior  court,  in  the  exercise  of  its  chancery  powers,  has 
jurisdiction  to  set  aside  a  will  which  has  been  regularly  ad- 
mitted to  probate  in  the  court  of  ordinary,  and  declare  the 
same,  or  any  part  thereof,  null  and  void.  By  the  constitution 
of  this  state,  the  powers  of  a  court  of  ordinary  and  of  pro- 
bate are  vested  in  an  ordinary  for  each  county.  By  the  331st 
section  oftlie  Code,  it  is  declared  that  courtsof  ordinary  have 
authority  to  exercise  original,  exclusive,  and  general  jurisdic- 
tion of  the  following  subjects  matter:  Probate  of  wills,  the 
granting  of  letters  t&stamentary,  of  admin istmtion,  and  the 
repeal  or  revocation  of  the  same.  As  before  stated,  the  will 
of  Tudor  has  been  duly  admitted  to  probate  in  the  court  of 
ordinary,  and  Tillery  duly  qualified  as  the  executor  thereof. 
In  our  judgment,  the  superior  court,  in  the  exercise  of  its 
chancery  powers,  has  no  jurisdiction  to  set  aside  the  will  of 
Tudor  thus  admitted  to  probate,  or  any  clause  thereof,  but 
that  the  jurisdiction  to  do  that  is  vested  exduaively  in  the 
court  of  ordinary.  That  is  the  court  to  which  the  complain- 
ants must  go  to  have  the  will  set  aside,  or  any  part  thereof, 
and  the  probate  of  the  same  revoked.  A  demurrer  for  want 
of  jurisdiction  of  the  court  may  be  made  at  any  time. 
Let  the  judgment  of  the  court  below  be  affirmed. 
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Mahy  Ann  DuUGHEirry,  plaintiff,  in  error,  vs.  The  Wkt- 
ERN  AND  Atlantic  Railroad  Company,  defemlaut  in 
error. 

1.  Sftmuel  Hilchell,  in  1842,  eiecu(«d  a  deed  to  the  itate  of  Georgit, 
cont&iniiig  Ihe  following  grant : 

"  WHEHR*a,  The  general  assambly  liai,  bj  lav,  provided  for  a  great  pnb- 
lio  work  known  as  the  Western  and  Atlantic  Railroad,  apaTtofwhifh 
il  located  on  lands  bpiangiiig  to  me  ;  now,  be  it  known,  that  I,  SiiDutl 
Mitchell,  of  the  coun-j  of  Pike,  and  state  aroresaid,  fijr  and  in  cciiiid- 
eration  of  the  deaire  which  I  feel  for  the  interest  and  pro<periij  of  m; 
Btate  aforesaid,  and  with  a  desire  to  promote  ever;  improvemeot  MA 
may  be  to  the  welfare  of  snid  Ht«te,  do,  bj  these  presents,  concede  snd 
grant  to  the  said  state,  for  the  use  and  purpose  of  said  road,  the  nght 
of  wa;,  comprising  ft  rosd  or  tract  of  sufSi'ient  space  nnd  hresdlhio 
answer  all  the  convenient  and  necessar;  purposes  of  taid  road  u  miy 
be  designated  b;  the  t^hief  engineer  of  said  state,  over  and  upon  t  Id' 
of  land  se  vent; -seven,  (TT)  in  the  fourteenth  district  of  Ilenr;  (now  De- 
Eaib)  county,  Georgia,  together  with  the  privilege  of  taking  and  gsiiil 
timber,  eiiher  stone  or  grave!,  l;ing  and  being  In  said  neces^arj  gpsce, 
for  the  coHBtruction  of  said  road."         *•■■»•' 

Lot  number  seventj-seven  is  part  of  the  land  on  which  the  citj  of  Al' 
lanta  is  located.     The  chief  engineer  of  the  state,  in  the  same  y»r, 
by  his  flsxistant,  laid  off  and  located  the  right  of  way  for  the  Weilua 
and  Atlantic  Railroad,  on  said  lot  of  land,  one  hundred  feet  in  widib, 
making  a  chart  of  the  same,  which  was  deposited  in  his  ofBce.    Al  ibe 
same  tiroe,  said  apsiatnnt  engineer  sarveyed  and  located  fur  Mitchell  a 
part  of  the  town  lota  in  the  city,  on  lot  seventy -seven,  including  c«r-  ' 
tain  city  lots  numbered  by  him  twelve  and  thirteen,  making  the  bous- 
dary  between  them  and  the  right    of  way  bo  laid  off, .  the  line  ai  no* 
claimed  by  defendant,  and  drafted  a  mnp  ihi-reof.     This  wns  done  bf 
him  as  agent  for  Mitchell.     The  main  track  of  the  Western  and  Atlsn- 
tic  Railroad  was  shortly  thereafter  laid  in  fhe  center  of  the  right  of  ■>; 
BO  designated.     All  the  city  maps  show  the  same  line  as  the  boundicy 
between  lots  twelve  and  thirteen,  and  the  railroad.     Tht:  dead  to  the 
alate  was  recorded  in  October,  1819.     In  1847  Mitchell  sold  lots  twelve 
and  thirtCPn,  receiving  fart  of  the  purchase  moi 
titles.     The  representative  of  his  estate  eiecu 
1S50  lo  the  ancestor  of  complainant.     In  the  boi 
line  of  said  lots  was  given  as  being  bounded  bj 
lantic  Railroad: 
Seld,  that  the  boundary  of  the  right  of  way,  as  d 
engineer  or  his  assistant  by  his  authority  and  i 
binding  on  Mitchell,  the  grantor,  and  b>s  pririei 
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2.  That  any  question  as  to  the  chief  engineer  having  abused  bis  power 
by  laying  off  the  right  ot  way  of  an  unnecessary  width,  should  have 
been  made  at  the  time  the  same  was  done  or  within  a  reasonable  time 
thereafler,  and  cannot  be  raised  after  the  1ap.se  of  thirty  years. 

8.  No  negotiations  or  agreement  between  the  officers  of  the  Western  and 
Atlantic  Railroad  and  the  pnrchNser  of  lots  twelve  and  thirteen,  were 
binding  on  the  state,  unless  they  were  made  by  authority  of  law.  Nor 
does  any  possession  of,  or  dominion  over,  a  portion  of  said  right  of  WHy, 
even  with  the  acqniescence  of  such  officers,  affect  the  stiitf*,  so  far  as 
they  concern  the  ascertain roent  of  the  true  boundary  of  said  right  of 
wsy,  or  ihfi  right  and  title  of  the  state  to  tbe  same. 

4.  And  this  is  true,  whether  the  deed  executed  by  Mitchell  operated  as 
a  gram  of  the  f«re  to  the  land,  or  an  easement  therein. 

State.  Prescription.  Title.  Jjanrl.   Before  Judge  Hopkins. 
Fulton  Superior  Court.     October  Term,  1873. 

The  pleadings  and  evidence  in  this  case  present,  substan- 
tially, the  following  facts: 

Complainant  owns  lots  twelve  and  thirteen,  on  which  the 
National  hotel  stands,  in  Atlanta.  She  sets  up  title  to  a  strip 
of  ground,  say  twenty  feet  wide,  lying  between  the  hotel 
wall  and  the  railroad.  The  defendant  was  laying  a  side 
track  on  a  |)art  of  this  strip.  She  files  this  bill  to  enjoin  the 
laying  thereof.  An  interlocutory  injunction  was  gnnit<^d, 
which  stood  until  the  trial.  The  deed  on  which  defendant 
relies  was  made  by  Samuel  Mitchell,  on  the  1 1th  day  of  July, 
1842,  the  only  material  portion  of  which  was  as  stated  in  the 
above  head-note. 

This  deed  was  never  recorded  until  the  11th  day  of  Octo- 
ber, 1849. 

In  1842,  but  whether  before  or  after  the  date  of  this  deed, 
does  not  ap|>ear,  F.  C.  Amies,  as  assistant  to  C.  F.  M.  Gar- 
iiett,  who  was  then  chief  engineer,  located  the  state  square  and 
the  right-of-way  through  lot  seventy- seven,  leading  to  the 
square.  There  is  no  dispute  that  he  (Arrnes)  marked  off  this 
right-of-way  one  hundred  feet  wide  east  of  Whitehall  street, 
and  both  Armes  and  Garnet t  swear  that,  to  the  best  of  their 
recollection,  it  was  one  hundred  feet  wide  west  of  Whitehall; 
and  the  evidence  of  L.  P.  Grant  is  to  the  same  effect,  who 
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swears  that  he  often  saw  the  original  plat  made  by  Armos. 
There  was  no  other  designation  of  the  width  of  the  riglitK)f- 
way  laid  off,  than  that  Amies  ran  die  lines,  and  made  a  plat 
of  the  ground,  which  was  filed  away  in  the  chief  engineer's 
office.  Tiie  original  was  last  long  ago,  and  there  is  no  copy  or 
duplicate,  but  Grant  testifies  that  Vincent's  map,  made  in  the 
year ,  was  modeled  after  it.  By  Vincent's  map  the  right- 
of-way  is  one  hundred  feet  wide  the  whole  distance.  In  1845 
complainant's  husband  bought  lots  twelve  and  thirteen,  built 
a  dwelling  on  the  property,  and  it  has  ever  since  been  in  the 
possession  of  those  claiming  under  the  Dougherty  title. 

But  the  bond  for  titles  from  Samuel  Mitchell  was  not  made 
until  the  23d  day  of  February,  1847,  which  recites  the  pu^ 
chase  money  at  $  400  00,  $240  00  of  which  was  cash,  and  the 
balance  due  December  25th,  1848.  Afler  taking  this  bond, 
Samuel  Mitchell  died,  and  Patrick  Connally,  complainant's 
father,  having  become  the  holder  of  the  bond  for  titles,  took 
a  deed  from  Mitchell's  administrator.  This  deed  is  dated 
28th  day  of  January,  1850,  and  was  rec-orded  8th  day  of  Oc- 
tol)er,  1850.  The  rights  of  Dougherty  an<l  Connally  passed 
to  complainant  by  inheritance.  This  bond  for  titles,  and  deed 
made  under  it,  bound  the  lots  on  the  south  by  the  Western 
and  Atlantic  Rsiilroad. 

East  of  Whitehall  street  the  use  and  occupancy  of  the  right- 
of-way,  to  the  width  of  one  hundred  feet,  and  up  to  the  line 
contended  for  by  the  defendant,  has  been  uniformly  recogniMd 
by  the  coterminous  proprietors.  But  west  of  Whitehall  street 
the  holders  of  the  Dougherty  title  have  uniformly  asserted 
and  maintained  that  the  line  was  where  complainant  now  con- 
tends and  held  (lossession  accordingly. 

The  main  track  of  the  Western  and  Atlantic  Railroad  was 
laid  along  the  locality  in  question  in  1842,  and  for  several 
years  there  was  no  other  track  there  but  that.  After  some 
years  the  Macon  and  Western  Railroad  and  the  Atlanta  and 
West  Point  Railroad,  came  in  on  the  right-of-way  of  the  West- 
ern and  Atlantic  Railroad,  and  laid  down  two  or  three  tracks 
each,  all  south  of  said  first  track,  but  on  right-of-way  as  laid 
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off  by  Armes.  They  ran  four  or  five  trains  each  per  day,  if 
not  more.  The  Western  and  Atlantic  Railroad  had  but  the 
one  main  track  west  of  Whitehall  street  until  the  shops  were 
moved  from  the  state  square,  in  1853 — after  that,  had  two 
sitlelings  laid. down.  None  of  ti»ese  tracks  encroached  on  the 
pro|)erty  clainied  by  complainant,  except  one  for  a  short  time, 
with  her  consent,  her  rights  being  then  expressly  acknowl- 
e<lged.  After  the  Central  Railroad  leased  the  Macon  and 
Western  Railroad,  it  was  determined,  in  1872,  to  re-model 
the  tracks  in  the  yaixi  at  that  point.  In  order  to  give  the 
Central  more  room  on  the  south  side,  the  defendant  deter- 
mined to  move  its  track  some  distance  to  the  north,  and  by 
the  plan  of  one  of  these  changes,  one  of  the  sidelings,  not  the 
main  track,  would  be  on  the  disputed  twenty  feet.  It  was 
in  testimony  that  more  trains  run,  ov  have  to  be  switched 
there  now,  than  formerly,  and  more  tracks 'are  needed  than 
when  the  road  was  located. 

The  freight  depot  buildings,  shops,  etc.,  were  moved  oft 
the  state  square  and  off^of  the  Samuel  Mitchell  lands  in  1854, 
and  located  on  lot  number  seventy-eight,  and  after  that  only 
the  passenger  business  of  the  roiid  was  done  at  the  state  square 
where  the  union  passenger  <lepot  is  located.  Vincent's  map 
and  Cooper's  map  were  both  put  in  evidence,  and  there  was  an 
agreement  to  use  the  originals  in  the  supreme  court,  because 
impracticable  to  copy  them. 

The  Dougherty  conveyances  call  for  two  acres  of  land, 
more  or  less,  and  if  complainant  gets  all  she  claims  title  to  in 
this  bill,  she  will  have  much  less  than  that  quantity. 

The  side  track  about  being  laid  when  the  change  in  the 
tmcks  took  place  to  give  the  Central  Railroad  more  room,  is 
the  one  sought  to  be  enjoined  by  this  bill.  If  the  Macon  and 
Western  tmcks  and  the  Atlanta  and  West  Point  tracks  were 
removed  there  would  be  room  enough,  and  more  than  enough, 
for  all  purposes  of  the  Western  and  Atlantic  Railroad,  without 
encroaching  on  the  disputed  ground. 

There  was  no  proof  of  notice  to  Dougherty. or  Connally  of 
the  deed  of  1842,     The  court  charged  as  follows : 
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**  (xentiemen  of  the  jury:  It  is  said  in  the  bill  that  com- 
plainant is  owner  of  a  certain  lot  of  land  in  the  city  of  Atlanta, 
which  is  described  in  the  bill,  to  which  she  holds  title  under 
Samuel  Mitchell ;  and  that  upon  that  land  the  Western  and 
Atlantic  Railroad  Company  has  attempted  to  commit  a  tres- 
pass, and  to  put  its  tracks  upon  and  occupy  the  land,  and  she 
asks  the  court  to  interfere  and  enjoin  them  from  taking  it. 
The  defendant  in  tlie  case  says  that  the  land  on  which  it  has 
entered  was  not  tlie  property  of  Mrs.  Dougherty,  but  the 
property  of  the  state  of  Georgia;  and  that  it  had  been  leased 
to  defendant  .by  act  of  the  Legislature;  that  it  has  not  passed 
beyond  the  limits  of  the  land  which  the  state  held,  and  which 
had  been  conveyed  to  the  defendant.  You  are  to  determine 
which  is  the  true  theory :  whether  the  defendant,  the  West- 
ern and  Atlantic  Railroad  Company,  has  gone  upon  laud  be- 
longing to  complainant. 

"The  defendant  says  that  in  1842,  Samuel  Mitchell  gave 
to  the  state  of  Georgia,  for  the  purposes  of  the  Western  and 
Atlantic  Railroad,  a  right  of  way  for  making  a  road  or  track 
of  sufficient  space  or  breadth  to  answer  all  convenient  and 
necessary  purposes  of  said  road,  as  might  be  designated  bv 
the  chief  engineer  of  said  state.  And  defendant  further 
claims  that  that  deed  was  recorded  in  1849,  and  that  subse- 
quent to  that  date  Mra.  Dougiierty  acquired  her  right  to  lots 
numbers  twelve  and  thirteen;  that  its  right  to  the  property 
in  dfspute  was  acquired  by  a  conveyance  prior  in  time  to  her?; 
and  that  a  deed  made  subsequently  could  not  cover  the  land, 
which  was  granted  under  the  conveyance  made  by  Samuel 
Mitchell,  in  1842,  to  the  state. 

,  "By  the  deed  from  Samuel  Mitchell  to  the  state,  it  was  re- 
ferred to  the  chief  engineer  to  designate  the  precise  p*iroel  of 
land  which  was  to  pass  under  the  deed  to  thcstat^;  and  you 
are  to  look  to  the  testimony  in  the  case  and  see  whether  he 
did,  under  this  deed,  designate  the  right  of  way  or  tract  of 
land  which,  in  his  judgment,  was  necessary  for  the  purposes 
of  the  road  under  this  deed.  If  he  did  that,  and  the  state, 
by  its  officers;  or  agents  of  the  Western  and  Atlantic  Railroad) 
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entered  upon  and  occupied  the  land,  or  any  portion  of  it^ 
which  was  set  apart  by  tlie  chief  engineer  of  the  road,  and 
lield  and  retaincil  it  for  railroad  purposes,  then,  from  the  time 
this  deed  was  recorded  there  would  be  notice  to  all  parties  of 
the  extent  of  the  claim  thus  made  under  the  deed. 

^'I  will  state  this  again:  The  power  of  designating  the 
precise  locality  of  the  land  that  was  to  be  conveyed  by  deed 
was  referred  to  the  chief  engineer  of  the  road,  and  if  he,  in 
the  honest  discharge  of  his  duty  and  exercise  of  his  judgment, 
did  designate  such  portion  of  that  tract  of  land  as  would  an- 
swer I  he  convenient  and  necessary  purposes  of  said  road  as  a 
right  of  way,  and  he  did  that  by  a  survey  or  other  means;  if 
it  was  thus  chosen,  and  the  road  placed  on  that  ri^it  of  way, 
or  a  portion  of  it,  and  the  deed  was  reconled,  from  the  date  of 
its  record,. it  wouhl  be  notice  to  all  the  world  of  the  amount 
of  land  then  taken  and  set  apart  under  the  deed. 

** These  are  questions  of  fact  for  you  to  determine  under  the 
law.  See  if  the  testimony  shows  that  the  chief  engineer,  act- 
ing mider  authority,  designated  a  tract  or  ]>arcel  of  land  to  be 
taken  by  the  state  under  this  deed  for  the  purposes  named 
therein— a  right  of  way  for  the  state  road ;  if*  he  did,  to 
what  extent  did  it  go — where  does  it  lie?  Is  the  property 
,  that  is  involved  in  this  controversy  embraced  in  that  tract  or 
parcel  of  land  thus  designated  by  him  ?  If  it  is,  and  the 
eon veya^nce  made  to  complainant  was  made  after  the  date  of 
the  Tvcovd  of  the  deed  to  thestnte,  the  title  of  the  state  would 
l)i*evail  over  hers ;  it  would  be  good  in  the  state. 

''If  the  proi)erty  that  has  been  entered  on,  and  is  in  dis- 
|>ute,  is  not  embrace<l  in  complainant's  deed  at  all,  she  could 
not  recover;  if  it  does  embrace  it,  and  the  roati  had  already 
taken  possession  of  it,  and  the  deed  had  been  recorded  before 
hers,  as  hereinbefore  stated,  the  title  of  the  state  would  be 
paramount  to  hers. 

''If  you  find  that  the  land  in  dispute  was  not  embraced  in 
this  Mithell  deed  to  the  state;  that  the  land  set  apart  under 
that  deed  did  not  extend  to  and  embrace  the  property  in  dis- 
pute, but  that  complainant's  deed  extends  to  and  embraces  it, 
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then  your  vei'dict  should  be  for  her.  If  you  find  that  tlie 
property  set  apart,  designated  by  the  engineer  for  the  state 
road,  did  not  extend  to  and  embrace  that  in  dispute,  bat  that 
Mrs.  Dougherty's  deed  did  embrace  it,  then  your  verdict  should 
be  for  complainant.  It  would  be  necessary,  if  you  find  for 
her,  that  you  be  particular  and  state  what  you  find  in  your 
verdict;  said  premises  should  be  described;  you  may  desig- 
nate the  extent  of  the  ground,  beginning  at  the  present  build- 
ing. If  you  see  proper,  you  may  make  that  the  beginning 
point,  or  you  may  adopt  such  form  in  your  verdict  as  you 
think  proper,  so  that  you  distinctly  locatt  the  northern  line  of 
defendant's  right  of  way  and  the  southern  boundary  of  Mrs. 
Dougherty's  line.  It  you  find  for  complainant,  describe  the 
premises  and  find  that  defendant  lie  perpetually  enjoined  from 
encroaching  on  or  occupying  the  same;  if  for  defendant,  say 
we  find  for  defendant." 

Under  this  charge,  the  jury  found  for  the  defendant. 

The  errors  assigned  are  that  the  court  erred  in  charging  that 
the  record  of  the  defendant's  (feed,  in  1849,  enabled  it  to.pre- 
vail  over  defendant's  title.  In  charging  that  the  survey  made 
.by  Armes  wjts  a  sufficient  identification  of  the  boundaries,  and 
if  the  disputed  track  was  within  that  survey,  defendant's  title 
would  prevail.  In  charging  that  land,  instead  of  the  usufruct, 
passed  under  the  state's  deed;  and  excluding  from  the  consid- 
eration of  the  jury  the  effect  of  complainant's  evidence,  show- 
ing possession  of  and  dominion  over  the  property,  and  acquies- 
cence in  the  line  claimed  by  her  by  the  coterminous  proprie- 
tors. 

HiLLYER  &  Brother,  for  plaintiff  in  error. 

Julius  L.  Brown,  for  defindant. 

Trippe,  Judge. 

1.  Without  going  into  all  the  learning  develoi)ed  in  the 
argument  of  this  case,  the  decision  of  the  controlling  point  in 
it  may  be  limited  to  a  single  question :  Was  the  boundary  of 
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the  right  of  way  granted  by  Mitchell  to  the  state,  and  fvhicli 
was  designated  by  the  chief  engineer  of  the  state,  or  under 
his  authority,  binding  on  the  grantor  of  that  right  and  his 
privies?    The  grant  was  executed  in  1842.     It  conferred  the 
power  on  the  chief  engineer  to  designate  over  and  uj)on  lot  of 
land  number  seventy-seven,  the  right  of  way  for  the  use  and 
purpose  of  the  Western  and  Atlantic  Railroad,  a  great  public 
\v<)rk  belonging  to  the  state,  comprising  a  road  or  track  of 
sufficient  space  and  breadth  to  answer  all  the  convenient  and 
necessary  pur}X)ses  of  said  road.     In  the  same  year  the  chief 
engineer,  by  his  assistant,  laid  off  and  lb<*ated  under  this  grant 
the  right  of  way  for  said  road  on  said  lot,  one  hundred  feet  in 
width.    He  made  a  chart  of  this  survey,  which  was  deposited 
in  his  office.     At  the  same  time,  the  same  officer,  as  the  agent 
of  the  grantor,  surveywl  and  located  for  him  a  part  of  the  lots 
in  the  city  of  Atlanta,  on  said  lot  seventy-seven.     This  sur- 
vey marked  out  and  bounded  city  lots  twelve  and  thirteen, 
which  were  afterwards  conveyed  by  Mitchell  or  his  adnfinis- 
trator  by  virtue  of  a  bond  of  title  given  by  Mitchell,  to  the 
father  of  complainant,   whose  right  descended  to  her  by  in- 
lieritanoc.    The  agent  of  Mitchell  made  a  map  of  this  survey 
of   lots  twelve  and  thirteen,   giving  their   southern  boun- 
dary as  the  line  of  said  right  of  way,  which  had  been  pre- 
viously laid  off  and  which  is  the  line  now  claimed  by  defend- 
ant in  error.     The  main  track  of  the  Western  and  Atlantic 
Railroad  was  shortly  thereafter  laid  in  the  center  of  the  right 
of  way  thus  designated.     All  the  city  maps  show  the  same 
line  as  the  boundary  between  lots  twelve  and  thirteen  and 
the  railroad.     Mitchell  lived  more  than  five  years  aflierwards, 
and  there  is  no  evidence  of  any  complaint  or  protest  on  his 
part  against  the  act  of  the  engineer  as  the  officer  of  the  state, 
or  as   Iiis  own  agent,  nor  was  it  shown  that  there  was  any 
abuse  of  authority  on  the  part  of  the  engineer  in  laying  off 
said  right  of  way  of  the  width  of  one  hundred  feet.     Cer- 
tainly Mitchell  acquiesced  in  this,  all  of  which  was  done  un- 
der  his  grant  and  by   his  authority.     That  he  must  have 
known   all  that  was  done,  is  a  conclusion  to  which  the  evi- 
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dence  irresistibly  forces  us.     His  own  agent,  who  liad  also 
acted  for  the  state  in  executing  the  authority  Mitchell  himself 
had  conferred  on  liim,  had  surveyed  other  of  Mitctiell's  prop- 
erty lyitig  on  said  right  of  way,  marked  out  the  lots  for  him 
and  made  their  boundary  line  the  very. line  to  which  the  right 
of  way  was  so  laid  off,  and  five  years  thereafter,  in  the  bond 
for  titles  which  he  executed  to  a  vendee  of  those  lots,  he  re- 
cited that  they  were  bounded  on  the  south  by  the  Western 
and  Atlantic  Railroad.     There  can  be  no  doubt  of  his  having 
notice,  and  being  bound  by  tfiis  action   of  the  very  i^nt 
selected  by  himself  to  act  for  him  •and  for  the  state.     As 
against  Mitchell,  the  right  of  way  thus  mark^  out,  wiiscom- 
j)lete  and  perfect  in  the  state.     Does  a  purchaser  from  him 
have  a  right  that  Mitchell  did  not  have?    It  is  not  <1isputeil 
that  there  are  cases  where  a  vendee  may  be  protected  in  as- 
serting what  his  vendor  cannot.     But  this  is  not  one  of  those. 
It  is  as  strong  a  case  of  a  purchaser  having  such  notice,  that 
will  charge  him  with  the  necessity  of  making  inquiry  as  to 
the  right  of  another,  as  can  be  found.     To  sustain  this  posi- 
tion, it  is  not  necessary  to  noiice.  the  questions  arising  out  of 
the  fact  that  the  deed  to  the  state  from  Mitchell  was  recorded 
before  his  vendee  paid  all  the  purchase  money,  and  took  his 
deed  from  Mitchell's  representative.     There  is  another  fiict 
that  conti*ols  this  question  against  plaintiff  in  error.     In  the 
bond  for  titles  made  by  Mitchell  in  1847,  when  a  little  moi^ 
than  half  of  the  purchase  money  was  (mid,  as  well  as  in  the 
deed  of  his  representative  made  in  1850,  when  the  balatioeof 
the  purchtuse  money  was  paid  by  Connally,  the  holder  of  the 
bond,  it  was  recited  that  the  southern  boundary  of  the  two 
lots  included  in  those  papers,  was  the  Western  and  Atlantic 
Railroad,  in  the  bond  for  titles  it  is  called  the  state  railroad 
At  the  time  the  bond  was  executed  the  state  had  a  complete 
and  perfect  right  against  Mitchell,  the  vendor.     Its  road  was 
already  laid  in  the  center  of  said  right  of  way.     A  chart  of 
the  one  hundred  feet  had  been  made  and  was  in  the  office  of 
the  chief  engineer,  in  the  city  of  Atlanta.     There  was  no 
other  place  for  it  to  be  Icept.     No  provision  of  law  required 
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its  registry,  so  as  to  be  notice  to  the  world.     The  state  also 
held  Mitchell's  grant.     Complainant's  own  title  papers  gave 
notice  to  those  who  took  them,  that  the  limit  or  boundary  of 
this  great  public  work,  so-called  in  Mitchell's  grant  and  be- 
longing to  the  state,  was  the  southern  boundary  of  what  was 
purchased  from  Mitchell  in  1847 — the  two  lots,  twelve  and 
thirteen.   What  was  the  limit  or  boundary  of  that  road  ?  Could 
the  purchaser  have  thought  it  was  only  the  eight  or  ten  feet 
covered  by  the  road  bed  ?     If  he  could  claim  that  his  line  went 
beyond  the  outer  limit  of  the  one  hundred  feet,  he  could  just 
as  well  say  it  reached  to,the  bed  of  the  road,  to  the  end  of  the  . 
cross-tics,  or  to  the  line  of  the  embankment  or  excavation. 
No  one  pretends  this.    About  twenty  feet  is  all  that  is  claimed. 
Restricting  the  claim  to  this,  is  an  acknowledgment  that  the 
right  of  the  road  exten<letl  beyond  its  bed.     If  so,  how  far? 
If  the  purchaser  was  bound  to  yield  to  the  right  of  the  road 
to  go  outside  of  what  it  in  fact^covered  by  its  bed,  then  he  is 
bound  by  what  that  right  actually  was.     Five  minutes  in- 
quiry would  have  informed  him.     His  vendor,  the  owner  of 
lot  seventy-seven,  did,  in  fact,  put  it  in  the  bond  that  the  road 
ran  through  the  lot,  that  the  two  lots  he  was  buying  were 
bounded  by   it.     That  vendor  had  made  the  grant  to  the 
state.    He  knew  how  far  the  right  of  the  state  extended.  The 
purchaser  read  his  bond  and  saw  the  road  with  its  cars  run- 
ning over  it.     It  is  impossible  to  conceive  that  he  did  not 
make  the  inquiry ;  that  he  was  not,  in  fact,  informed  of  the 
exact  truth,  and  bought  with  full  knowledge;  at  least  the  law 
charges  him  with  all  this.     As  authorities  on  the  principle  in- 
volved in  this  question  I  refer  to  19  Georgia,  337  ;  26  Ibid^ 
132  ;  25  Ibid,  55 ;  48  Ibid,  585 ;  22  Maine,  312;  4  N.  H., 
397  ;  2  Mass.,  508  ;  1  Pick.,  174 ;  3  Ibid,  149 ;  2  Ves.,  437; 
16  Ibid,  250 ;  1  Sto.  Eq.,sec.  400 ;  Sugden  on  Vendors,  1052. 
2.   As  to  the  abuse  of  power  by  tlie  chief  engineer  in  lay- 
ing off  the  right  of  way  an  unnecessary  width,  sufficient  has 
l>een  said  to  show  that  Mitchell  was  bound  by  the  survey. 
He  never  complained.     For  five  years  he  acquiesced,  and,  it 
may   be  said,  ratified  it,  both  in  accepting  the  maps  of  lots 
Vol.  iju.  21. 
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twelve  and  thirteen  from  his  agent,  and   in  selling  hy  those 
*inaps.     It  certainly  is  too  late  now,  under  all  those  facts,  after 
a  lapse  of  thirty  years,  to  raise  that  question. 

3.  No  officer  of  the  Western  and  Atlantic  Railroad  coald,  . 
by  any  agreement  or  negotiation  with  the  purchaser,  made 
without  authority  of  law,  bind  the  state.  No  such  authority 
was  shown  giving  power  to  such  officer  to  make  admissions 
recognizing  title  out  of  the  state,  nor  does  the  mere  fact  that 
complainant,  or  any  one  under  whom  she  claims,  did,  by  the 
acquiescence  of  such  officer,  hold  possession  for  awhile,  or  ex- 
ercise dominion  over  a  portion  of  the  right  of  way,  affect  the 
state,  so  far  as  they  concern  the  ascertainment  of  the  tme 
boundary  thereof,  or  the  right  and  title  of  the  state  to  the 
same.  That  right  came  from  the  grant  from  Mitchell.  That 
boundary  is  what  the  survey  of  the  chief  engineer  made  it. 
What  they  were,  was  clearly  shown.  No  acts  or  agreement 
with  unauthorized  officers  of  the  state  could  take.eitheraway. 
No  statute  of  limitation  or  prescription  ran  against  the  i^tate 
so  as  to  be  a  bar :     Code,  section  2682. 

4.  Whether  the  deed  from  Mitchell  to  the  state  operated  as 
a  grant  of  the  fee,  or  an  easement  only,  does  not  affect  the 
questions  involved  :  Tyler  on  Boundaries,  111;  Wash,  on 
Easements,  3. 

Judgment  affirmed. 


Joseph  A,  Roberts  &  Company,  plaintiffs  in  error,  r«. 
Thomas  A.  Barrow  ti  aL^  defendants  in  error. 

Plaintiffs  informed  the  defendants  that  they  held  a  note  on  a  firm  io 
which  the  latter  had  been  partners.  In  fact,  the  note  was  given  by  one 
of  the  members  .of  said  firm  after  dissolution,  but  for  goods  parchased 
before.  On  the  8d  of  May,  1871,  the  defendants  forwarded  to  ptaiotifffi 
their  note  doe  at  seven  months,  and  on  the  sixth  of  the  same  month  the 
latter  returned  the  note  held  by  them  signed  by  C.  in  liqaidation  for 
C.  K.  k  Co.  Nothing  further  appears  to  have  been  done  uniil  FebratfT 
26th,  1872,  when  the  defendants  notified  the  plaintiffs  that  their  DOte 
would  not  be  paid,  as  it  was  obtained  by  fraud.   Upon  this  statement  o^ 
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fac^s  the  coart  erred  in  not  charging  Ihe  jury  thRt  if  the  defendantSt  after 
afull  knowledge  of  the  fact  that  G.  had  signed  the  copartnership  name' 
to  the  note  of  16th  of  May,  1868,  in  liquidation  of  the  account  due  by 
the  firm,  for  which  the  note  of  the  defendants  was  given,  did  not, 
I  within  a  reasonable  time  thereafter,  return  the  note  to  the  plaintiff's, 
and  repudiate  the  act  of  C.  in  feigning  it  for  the  firm,  then  they  would 
in  law  be  held  to  have  ratified  the  act  of  signing  by  their  silence  and 
acquiescence,  and  could  not  afterwar^^s  allege  that  the  note  given  by 
ihtm  was  obtained  by  the  fraud  of  the  plaintiffs. 

Principal  and  agent.     Partnership.     Before  Judge  KiD- 
Doo.    Decatur  Superior  Court.     May  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 
Fleming  &  Rutherford,  for  plaintiffs  in  error. 
McGrLL  &  Oneal  ;  B.  B.  Bower,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintiffs  brought  an  action  against  the  defendants  on 
a  promissory  note  for  $286  75,  payable  to  themselves,  dated 
3d  of  May,  1871,  and  due  seven  months  after  date.  To  this 
action  the  defendants  pleaded  tliat  the  note  was  improperly 
obtained  from  them  by  a  misrepresentation  of  facts  on  the 
part  of  the  plaintiffs,  in  this,  that  the  plaintiils  wrote  to  de« 
fendants  that  they  held  a  note  against  the  firm  of  Christian, 
Kennedy  &  Company,  of  which  the  defendants  had  been 
members,  and  believing  that  the  note  had  been  given  to  the 
plaintiffs  by  some  member  of  the  firm  of  Cliristiau,  Kennedy 
&  Company  during  the  existence  of  said  partnership,  and  that 
they  were  bound  to  pay  it,  and  only  learning  to  the  contrary 
tliereof  when  the  note  for  which  the  one  now  sued  on  was 
given  was  returned  to  them  by  plaintiffs,  when  they  discovered 
that  the  note  represented  to  have  been  given  by  Christian, 
Kennedy  &  Company,  was  executed  by  Christian,  alone,  after 
the  dissolution  of  the  copartnership,  when  he  had  no  authority 
to  bind  the  firm ;  that  at  the  date  of  the  note  given  by  Chris- 
tian to  the  plaintiffs  he  was  entirely  solvent,  and  remained  so 
for  more  than  two  years;  that  plaintiffs  never  wrote  to  de- 
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fendants  requesting  the  payment  of  the  note,  which  they 
they  held  on  the  firm  of  Christian,  Kennedy  &  Company  un- 
til afler  Christian  became  insolvent,  etc.  On  the  trial,  the 
correspondence  between  the  parties  and  other  evidence  was  • 
introduced,  and  the  jury  found  a  verdict  for  the  defendants. 
A  motion  was  made  for  a  new  trial  on  the  several  grounds  set 
forth  in  the  motion,  which  was  overruled,  and  the  plainti£ 
excepted. 

The  note,  for  which  the  one  now  sued  on  was  given,  was 
signed  by  Henry  R.  Christian,  in  liquidation  for  Christian. 
Kennedy  &  Company,  and  dated  16ih  May,  1868.  On  the 
1st  of  June,  1870,  the  plaintiffs  informed  the  defendants,  bj 
letter,  that  they  held  a  note  on  Christian,  Kennedy  &  Com- 
pany for  $235  79,  and  urged  payment  thereof.  Several  let- 
ters were  written  by  the  respective  parties,  the  plaintifis  re- 
questing the  payment  of  the  claim,  the  defendants  promising 
to  settle  it  as  soon  as  they  could  obtain  the  money,  and  asking 
indulgence,  saying  they  would  give  their  note  for  the  amount 
due  next  December,  which  is  the  note  sued  on,  dated  3d  May, 
1871,  and  due  seven  months  after  date.  On  the  receipt  of 
the  defendants'  note  by  plaintiffs,  they,  on  the  6th  of  Maj, 
1871,  returned  them  the  note  signed  by  Henry  R.  Christian, 
in  liquidation  for  Christian,  Kennedy  &  Company.  There  is 
no  doubt  that  the  firm  of  Christian,  Kennedy  &  Company 
purchased  the  goods  of  the  plaintiffs,  for  which  the  note  signed 
by  Christian,  for  Christian,  Kennedy  &  Company,  was  given, 
and  had  not  paid  for  the  same. 

The  defense  set  up  is,  that  at  the  time  Christian  executed 
that  note  in  liquidation  of  the  plaintiffs' account,  the  firm  had 
been  dissolved,  and  he  haid  no  legal  authority  to  sign  the  firm 
name;  that  he  was  not  then  the  agent  of  the  other  partners, 
and  could  not  bind  them  by  signing  the  firm  name  to  tlie  note 
in  liquidation  of  an  account  which  the  firm  justly  owed.  By 
the  law  of  this  state,  after  the  dissolution  of  a  copartnerslup, 
one  partner  has  no  power  to  bind  the  firm  by  a  new  contract, 
or  to  revive  one  already  for  any  cause  extinct,  or  to  reoew, 
or  continue  an  existing  liability,  or  change  its  dignity,  or  its 
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nature:  Code,  1917.     So  long  as  the  copartnership  continues, 
each  partner  is  the  agent  of  the  other  partnei-s  in  relation  to 
the  business  of  the  copartnership,  and  will  be  bound  by  his 
acts.    Although  at  the  time  Christian  executed  the  note  to  the 
plaintiffs,  for  the  firm  of  Christian,  Kennedy  &  Company,  for 
a  debt  due  by  the  firm  to  them,  the  copartnership  was  in  fact 
dissolved,  still,  it  was  competent  for  the  other  partners  to  ratify 
his  act  in  signing  the  copartnership  name  to  the  note,  and  they 
would  be  bound  by  such  ratification.     Did  the  defendants 
by  their  conduct,  after  a  full  knowledge  that  Christian  had 
signed  the  copartnership  name  to  the  note  in  question,  repu- 
diate his  act,  or  did  they,  by  their  silence,  and  conduct  ratify 
it  so  far  as  to  estop  them  from  setting  up  the  defense  now  re- 
lied on  to  the  note  in  suit  ?     What  did  they  do  in  relation  to 
the  matter?     In  May,  1871,  the  note  signed  by  Christian  for 
the  firm,  was  forwarded  to  them  ;  they  knew  the  facts  then. 
It  is  true  they  had  given  their  note  to  the  plaintiffs,  but  did 
they  return  the  note  promptly  to  the  plaintiffs,  and  repudiate 
the  transaction,  as  it  was  their  duty  to  have  done  if  they  in- 
tended to  disavow  his  authority  to  bind  the  firm  by  the  giv- 
ing the  note  in  liquidation  of  the  account  they  justly  owed 
They  did  nothing  of  the  kind,  but  on  the  contrary,  after  re- 
ceiving the  note  in  May,  they  remained  silent,  acquiesced  in 
what  they  knew  Christian  had   done,  retained  the  note  in 
their  possession  until  the  plaintiffs'  account  was  barred  by  the 
statute  of  limitations,  and  the>>,  on  the  26th  of  February,  1 872, 
after  the  expirations  of  ten  months,  instructed  their  attorney  to 
luform  the  plaintiffs  that  the  note  given  by  them  would  not 
be  paid,  as  the  same  was  obtained  through  fraud.     If  Chris- 
tian had  no  authority,  as  the  agent  of  the  other  partners,  to 
bind  them  by  signing  the  n(»te  in  question  after  the  dissolu- 
tion of  the  partnership,  still,  if  they  acquiesced  and  remained 
silent  after  full  knowledge  of  the  faots,  and  retained  the  note 
so  signed  and  forwarded  to  them  by  the  plaintiffs,  in  exchange 
for  the  note  given  by  them,  they  will  in  law  be  considered  as 
having  ratified  the  giving  of  the  note  by  Christian  in  the  co- 
partnership name  for  a  debt  justly  due  by  the  firm.    The  rat- 
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ification  of  the  unauthorized  act  of  an  agent,  may  be  implied 
under  certain  circumstances,  from  the  silence  of  the  principal: 
14  Georgia  Reports,  1 24 ;  39  Ibid.y  586  ;  Code,  section,  2192. 
In  view  of  the  facts  of  this  case,  the  court,  in  our  judgment, 
erred  in  not  charging  the  jury  tliat  if  the  defendants,  after  a 
full  knowledge  of  the  fact  that  Christian  had  signed  the  co- 
partnership name  to  the  note  of  16th  of  May,  1868,  in  liquida- 
tion of  the  account  due  by  the  firm,  for  which  tl^e  note  of  the 
defendants  was  given,  did  not,  withiu  a  reasonable  time  there- 
after, return  the  note  to  the  plaintiffs,  and  repudiate  the  act  of 
Christian  in  signing  it  for  the  firm,  then  they  would  in  law  be 
held  to  have  ratified  the  act  of  Christian  in  signing  it,  by  their 
silence  and  acquiesence,  and  could  not  afterwards  allege  that 
the  note  given  by  them  was  obtained  by  the  fraud  of  the  plain- 
tiffs. 

Let  the  judgment  of  the  court  below  be  reversed. 


James  B.  Artope,  trustee,  et  al,,  plaintiff's  in  error,  t?«.  Wil- 
liam P.  Goodall,  executor,  defendant  in  error. 

1.  Where  a  marriage  contract  s<»cured  the  wife's  property  through  a  tnis* 
tee  to  her  separate  use,  free  from  the  powc-r  or  control  or  any  liability 
for  the  debts  of  her  intended  husband,  the  profits  or  income  accroi  g 
from  said  propeny  belongs  exclusively  to  the  wife,  and  does  DOt  be- 
come,  in  any  event,  a  part  of  the  corpus  of  the  trust  fund,  in  which  a 
rt^mainder  is  created,  unless  some  provision  is  made  therefor. 

2.  If  other  property  be  purchased  with  such  income,  and  title  tbereto-is 
taken  to  the  trustee  for  the  wife,  and  especially  if  the  husband  is  co<^ 
nizant  of  it,  her  right  to  the  same  may  be  protected  against  the  mari- 
tal rights  of  the  husband,  although  no  technical  words  creating  a  sepa* 
rate  estate  in  her  are  contained  in  the  deed. 

8.  If  proof  of  payment  with  such  income,  goes  to  the  jury  without  objec- 
tion, it  may  be  considered  by  them  in  making  their  verdict,  although 
there  be  no  allegations  in  the  pleadings  setting  up  such  facts.  But  such 

Spt/oof,  or  proof  of  the  further  fact  that  the  scrivener  who  drew  the  deed 
did  not  follow  instructions  in  drafting  it,  is  DOt  admissible  over  objec- 
tions unless  the  pleadings  authorize  it. 

4.  If  a  trustee  in  whom  the  legal  title  is  vested,  brings  suit  for  real  prop- 
erty, and  the  cestui  que  trust,  who  is  a  married  woman,  die  ptndeMt 
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lite,  and  there  Is  no  administration  on  her  estate^  the  action  does  not 
ahat<>,  bat  may  be  coniinaed  for  the  recovery  of  the  property  for  her 
heirs.  If  the  action  be  for  personal  property,  the  trustee  may  recover 
so  that  he  may  be  able  to  deliver  it  to  the  administrator,  if  one  be  ap- 
pointed, or  if  there  be  no  necessity  for  administration,  then  to  the  dis- 
trtbotees,  subject  in  either  case  to  all  charges  to  which  it  may  be  liable. 

5.  Purchasers  who  do  not  claim  under  the  husband,  cannot  set'  up  his 
marital  rights  in  order  to  protect  their  title  against  the  rights  of  the 
wife  in  such  property  as  is  specified  in  the  second  point  of  this  sylla- 
bus, if  the  husband  himself  could  not  so  assert  them. 

6.  Where  a  deed  was  made  to  a  third  party,  trustee  for  a  married  woman, 
which  does  not  create  a  separate  estate  in  the  wife,  the  property  prima 
faeU  becomes  the  property  of  the  husband,  and  bona  fide  purchasers 
.who  claim  under  him  without  notice  of  any  equity  of  the  wife  in  the 
property,  hold  a  good  title,  although  they  may  have  never  seen  such 
deed. 

7.  When  a  witness  has  been  impeached  by  proof  of  general  bad  charac- 
ter, one  who  is  called  to  sustain  him  should,  if  not  able  to  say  that  his 
general  character  is  not  bad,  at  least  be  required  to  state  that  it  is  not 
such  as  to  render  him  unworthy  of  credit  on  his  oath,  and  that,  from 
this  character,  the  sustaining  witness  would  believe  him  on  his  oath. 

Trusts.  Huslmnd  an<l  wife.  Marriage  contract.  Evi- 
dence. Vendor  and  purchaser.  Deeds.  Witness.  Before 
Judge  Herschel  V.  Johnson.  Bibb  Superior  Court.  Oc- 
tober Term,  1873. 

This  is  the  third  tinne  this  litigation  has  been  .before  this 
court :    See  42  Georgia  Reports^  95,  and  48  /6id.,  537. 

Tliis  was  ejectment  for  part  of  lot  number  fifteen,  in  the 
western  range  of  two  acre  lots  in  the  city  of  Macon,  by  Doe 
upon  the  demises  of  J.  B.  Artopc,  as  trustee  of  Mrs.  Eliza- 
beth W.  Mclaughlin,  (made  party  instead  of  George  M.  Lo- 
gan, former  trustee,  who  died  pendente  lite,)  and  of  Georgia, 
Emma,  Alexander  and  Charles  J.  McLaughlin,  children  of 
said  Elizabeth,  against  Roe,  casual  ejector,  and  William  P. 
GfKKlall,  as  executor  of  Robert  P.  McEvoy,  tenant  in  posses" 
sion.  The  defenses  were  not  guilty,  title  by  prescription  a^d 
an  eqaitable  plea. 

PluintifT  gave  in  evidence  a  marriage  settlement  made  in 
Richmond  county,  Georgia,  on  the  28th  December,  1830,  be- 
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tween  Alexander  R.  McLaughlin,  of  Bibb  county,  ElizaWi 
W.  Bugg,  of  Richmond  county,  and  John  T.  Lamar,  of  Bibb 
county,  signed  by  the  three,  recorded  in  Riclimond  county, 
on  March  22d,  1831,  and  in  Bibb  county  on  the  2d  February, 
1870. 

This  marriage  settlement  is  set  out  in  fpll  in  42  Georgia^ 
page  97.  .  John  T.  Lamar  dietl  in  1842.  On  petition  of 
Mrs.  McLaughlin  and  her  children,  George  M.  Logan  was, 
on  the  16th  of  April,  1869,  by  the  chancellor  of  Bibb  county, 
duly  appointed  trustee  to  succeed  said  John  T.  Lamar,  with 
his  powers,  rights  and  duties,  as  set  forth  in  said  papers,  and 
Logan  accepted  the  trust.  Logan  died  pending  this  suit,  and 
Artope  was  appointed  in  his  stead. 

Plaintiffs  next  read  in  evidence  a  lease  made  the  11th  of 
July,  1836,  by  the  mayor  and  council  of  Macon  to  John  T. 
Lamar,  as  trustee  for  Mrs.  McLaughlin,  embracing  the  prem- 
ises in  dispute,  recorded  February  Isfc,  1870,  (a  copy  of  which 
is  set  out  in  42  Oeorgiay  page  99.) 

Several  witnesses  were  introduced  by  both  plaintiff  and  de- 
fendant, in  connection  with  other  testimony,  but  the  follow- 
ing facts  are  sufficient  for  a  clear  understanding  of  the  points 
decided.  The  marriage  settlement  secured  to  Mrs.  McLaughlin, 
through  a  trustee,  her  property  to  her  separate  use,  free  from 
the  power  or  control  or  liability  for  the  debts  of  her  husband. 
The  evidence  showed  that  the  property  in  dispute  had  been 
purchased  with  the  hire  of  the  negroes  embraced  in  the  said 
mariage  settlement,  and  with  other  trust  funds. 

The  lease  from  the  city  of  Macon  to  John  T.  Lamar,  trus- 
tee for  Mrs.  McLaughlin,  contained  no  words  of  separate  use. 
This  instrument  had  been  lost  for  twenty  years,  and  only 
found  a  short  time  before  the  bringing  of  this  suit. 

Mrs.  McLaughlin  died  before  the  trial  of  this  case,  and 
there  was  no  administrator  .upon  her  estate.  The  defendant 
introduced  a  deed  to  the  premises  from  A.  R.  McLaughlin, 
(husband  of  Mrs.  McLaughlin,)  to  White  &  Mcljaughlin,  co- 
partners, consideration,  one  dollar,  dated  May  23d,  1843, 
and  duly  recorded.    A  deed  from  the  sheriff  of  Bibb  to  Thomas 
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A.  Rrown,  dated  March  Gth,  1849,  the  lot  being  sold  as 
AVhite's  property.  A  deed  from  Thoraas  A.  Brown  to  Joseph 
A,  White,  dated  January  10th,  1851,  being  a  quit  claim.  A 
deed  from  Joseph  A.  White  to  Edward  L.  Strohecker  to 
one-half  interest  in  lot  number  fifteen,  dated  July  1st,  1852. 
A  dee<l  from  R.  F.  Baldwin,  as  eijecutor  of  Joseph  A.  White, 
to  Thomas  Stubbs,  to  one-half  undivided  interest  in  lot  numl)er 
fifteen,  dated  March  15th,  1855.  A  deed  from  Thomas  Stubbs 
to  J.  A.  Ralston  covering  one  undivided  half  of  lot  number 
fifteen,  dated  June  6th,  1859.  A  deed  from  J.  A.  Ralston  to 
Edward  L.  Strohecker  to  west  half  of  lot  number  fifteen,  dated 
October  23d,  1860.  A  deed  from  Ed  wan!  L.  Strohecker  to 
William  P.  Goodall  as  executor  of  McEvoy,  dated  24th  Sep- 
tember, 1872. 

There  were  several  Avitnesses  introiluced  for  the  purpose 
of  imi)e<iGhing  Alexander  R.  McLaughlin,  introduced  by 
the  plaintiff.  Strohecker,  Goodall  and  others,  testified  that 
at  the  time  they  purchased  they  had  no  knowledge  or  noti<'e 
of  Mrs.  McLaughlin's  equity,  or  that  the  property  in  dispute 
was  her  trust  proi>erty,  or  tl»at  her  money  paid  for  it. 

The  jury  found  fort  he  defendant.  Plaintiif's  counsel  moved 
for  a  new  trial  upon  the  following  grounds,  among  others: 

1st.  Because  the  court  erred  in  refusing  to  allow  A.  R.  Mc- 
Laughlin to  testify  what  instructions  were  given  to  the  city 
officials  as  to  (he  person  to  whom  the  lease  was  to  be  made, 
and  that  there  was  a  mistake  in  leaving  out  a  part  of  those  in- 
structions. 

2d.  Because  the  court  erred  in  refusing  to  allow  James  M. 
Jones  (a  witness  introduced  to  sustain  A.  R.  McLaughlin,) 
to  be  asked  if  he  would  believe  the  said  McLaughlin  upon 
his  oath — Jones  having  stated  that  Mclaughlin's  general 
character  had  been  exemplary  in  some  things,  and  in  others 
not,  but  that  he  did  not  know  the  general  opinion  of  the  peo- 
ple about  him. 

3d.  Because  the  court  erred  in  charging  as  follows:  "That 
the  deed  from  McLaughlin  to  White  &  McLaughlin  was 
recorded,  and  so  was  the  deed  from  White  to  Strohecker. 
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This  was  constructive  notice  to  Strohecker  that  title  was  in 
White.  It  is  true  that  a  purchaser  is  bouud  to  look  to  his 
title,  and  he  buys  at  his  peril  as  against  the  true  owner,  and 
he  is  not  a  bona  fide  purchaser,  if  by  oixlinary  diligence  he 
could  have  ascertained  the  true  owner.  But  if  the  true  owner 
has  his  deed  concealed  or  lost  by  his  own  act,  so  that  the  pur- 
chaser could  not  by  such  diligence  ascertain  who  the  true 
owner  was,  and  the  true  owner  stands  by  knowing  of  his  pur- 
chase, and  i>eriuits  him  to  go  on  and  make  improvements,  he 
cannot  set  up  the  want  of  bona  fi^les  against  such  purchaser. 
Therefore,  if  you  believe  from  the  evidence  that  Mr.  and 
Mrs.  McLaughlin  concealed  the  lease  deed  for  a  long  series  of 
yeare,  embracing  the  period  in  which  these  various  purchases 
were  made,  so  that  it  was  impossible  for  them  to  have  seen  it, 
and  McLaughlin,  with  the  knowledge  and  acquiescence  of 
Mrs.  McLaughlin,  claimed  the  land  and  treated  it  as  his  own, 
then  it  does  not  lie  in  the  mouth  of  these  plaintifis  to  set  up 
the  want  of  bona  fides  on  the  part  of  purchasers  claiming 
title  under  McLaughlin." 

4th.  Because  the  court  erred  in  charging  as  follows:  "If 
the  property  in  dispute  was  purchased  with  the  hire  of  the 
negroes  inentione<l  in  the  marriage  settlement,  that  under  the 
terms  of  that  settlement,  the  hire  of  the  negroes  became  the 
individual  property  of  Mrs.  McLaughlin,  and  when  the  hire 
was  .so  invested  in  the  land  in  dispute,  then  the  land  became 
the  individual  property  of  Mrs.  McLaughlin — not  covered  by 
the  trust — jind  at  her  death  belonged  to  her  separate  estate, 
and  can  only  be  recovered  by  her  administrator,  and  there  be- 
ing no  demise  in  the  name  of  her  administrator,  the  plaintiff 
cannot  recover  in  thissui^." 

The  motion  was  overruled,  and  plain tifis  excepted. 

J.  &  J.  C.  RuTiiFifFOKD,  for  plaintiffs  in  error. 

Whittle  &  Gustin  ;  Lanier  &  Anderson,  for  defend- 
ant. 
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Trippe,  Judge. 

1.  It  was  claimed  in  tlie  argument  before  tins  court  that 
the  profits  or  increase  of  the  trust  estate  became  a  part  of  the 
corpiis  of  that  estate,  and  by  the  terms  of  the  deed  would  go 
to  the  remaindermen.  It  was  not  so  provided  in  the  deed, 
which  was  the  marriage  contract.  By  that,  a  separate  estate 
was  created  in  the  wife,  free  from  the  control  of  the  hus- 
band, and  at  her  death  the  property,  not  the  inco;ne,  was 
to  go  to  the  children  if  the  wife  died  intestate.  Unless  a  pro- 
vision was  made  therefor  we  know  of  no  authority  that  would 
authorize  the  construction  of  such  terms  to  be  that  the  remain- 
der interest  included  the  income  or  profits.  That  belonged 
exclusively  to  the  wife. 

2.  Rrevious  to  the  adoption  of  the  Code  the  mere  creation 
of  a  trust,  without  anything,  to  show  that  a  separate  estate 
was  intended  for  the  wife,  did  not  exclude  the  marital  riglits 
of  the  husUmd.  But  if  such  trust  property  be  purchased  with 
the  iucome  of  the  other  property  in  which  the  wife  has  a  sep- 
arate estate,  as  in  the  case  of  the  deed  "  to  Lamar,  trustee  for 
Mrs.  McLaughlin,"  she  could  claim  its  protection  against  the 
marital  rights  of  her  husband,  and  purchasers  from  him,  with 
notice.  It  was  stated  in  Logan  vs.  Goodall,  42  Georgiay  95, 
which  was  this  case  in  the  name  of  another  plaintiff,  that  by 
the  terms  of  the  marriage  contract  the  intended  husband  bar- 
gained and  agreed  that  any  property  she  might  thereafter  be- 
come entitled  to  in  any  manner  whatever,  should  be  free  from 
his  marital  rights,  and  that  he  was  thereby  estopped  from 
setting  them  up. 

3.  It  has  often  been  held  by  this  court,  that  if  proof  goes  to 
the  jury  without  objection,  which  would  show  a  right  in  the 
party  offering  it,  the  jury  may  consider  it,  although  there  are 
no  allegations  in  the  pleadings  setting  up  the  facts  thus  proved. 
This  is  put  upon  the  ground  that  if  objection  be  made  that 
the  pleadings  do  not  authorize  the  testitnony,  the  party  tender- 
ing it  might  amend  so  as  to  make  it  admissible.  See  39 
Georgia,  708;  49  Ibid.,  268. 
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4.  The  principle  asserted  in  the  fourth  point  of  the  sylla- 
bus we  consider  was  virtually  decided  in  this  case  when  it  was 
here  before :  48  Georgia^  537.  As  was  asked  in  that  decision, 
what  injury  can  result  to  anybody  by  letting  this  case,  wliich 
has  undergone  a  protracted  and  costly  litigation,  be  continued 
for  the  benefit  of  those  who  may  now  be  entitled  to  the  prop- 
erty ?  We  do  not  say  they  are ;  but  why  not  let  them  adopt 
the  case  and  have  their  rights  determined?  If  any  w€«ne 
profits  should  be  the  separate  estate  of  Mrs.  McLaughlin,  or 
if  any  special  direction  be  necessary  to  be  given  to  any  par- 
ticiUar  portion  of  it,  under  the  broad  powers  given  to  a  court 
of  law,  the  verdict  can  be  moulded  to  meet  the  exigency. 

6.  As  to  one-half  of  the  lot  of  land  in  controversy  no  one 
claims  the  title  thereto  under  the  husband.  It  can,  therefore, 
be  of  no  interest  to  any  claimant  as  to  what  his  marital  rights 
may  have  been,  so  far  as  that  half  is  concerned. 

6.  The  deed  to  Lamar,  trustee,  efb.,  priTna  facie  put  the 
title  in  McLaughlin,  the  husband.  Purchasers  from  him  bad 
the  right  to  treat  him  as  the  true  owner,  if  they  had  no  notice 
of  the  equitable  rights  of  the  wife.  And  this  is  true,  whether 
or  not  such  purchasers  had  ever  seen  such  deed.  Becaase  a 
purchaser  was  ignorant  of  a  fact  or  a  deed  which  makes  his 
title  good,  he  caunot  be  denied  the  right  to  set  up  such  a  fact, 
or  such  a  deed  in  support  of  liis  title.  One  who  bought  of 
McLaughlin,  or  of  a  purchaser  under  him,  is  to  be  assumed 
as  believing  he  had  the  title,  if  nothing  appeal's  to  the  con- 
trary. If  on  subsequent  examination  such  purchaser  discov- 
ers ther€  was  a  deed  which  on  its  face  did  vest  the  title  in  his 
vendor,  and  which  would  protect  his  own  title,  it  would  be 
alisurd  to  hold  that  it  should  be  of  no  avail,  simply  because 
he  did  not  examine  before  he  bought  and  see  that  he  did,  in 
fact,  get  a  good  title. 

7.  U|K)n  the  question  as  to  how  far  a  witness  called  to  sustain 
another  who  has  been  impeached  by  proof  of  general  bad 
character,  should  be  required  to  go  in  stating  his  knowledge 
of  the  general  character  of  the  impeached  witness,  before  be 
can  answer  the  final  question  put  in  such  cases,  it  is  almost 
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iujpossible  to  prescribe  by  a  8|)€cific  rule,  what  exact  terms 
the  sastaining  witness  should  use.     To  impeach  a  witness  by 
proof  of  general  bad  character,  the  impeaching  witness  should 
1)6  first  asked  as  to  his  knowledge  of  the  general  character  of 
the  witness,  and  next  as  to  what  that  character  is,  and  lastly, 
he  may  be  asked  if,  from  that  character,  he  would  believe  him 
on  his  oath  :  Code,  section  3873.     **The  witness  may  be  sus- 
tained by  similar  proof  of  character :"   Section  3874.     We 
think  that  under  these  sections,  if  the  sastaining  witness  is 
not  able  to  say  that  the  general  character  of  the  impeached 
witness  is  not  bad,  he  should,  at  least,  be  required  to  s,tate 
that  it  is  not  such  as  to  render  him  unworthy  of  credit  on  his 
Oiitli,  before  he  can  give  Iris  own   declaration,  that  from  this 
ciwiracter  he  would  believe  the  other  on  his  oath.     This  would 
meet  all  the  difficulty  presented  in  this  case,  and  probably 
any  that  would  arise  in  any  other. 
Judgment  reversed.    • 


Aaron  Arnold,  plaintiff  jp  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

The  evidence  being  sufficient  to  sustain  the  verdict  a  new  trial  will  not 
be  ordered. 

New  trial.    Before  Judge  Hopkins.     Fulton  Superior 
Court.    October  Term,  1873. 

The  facts  necessary  to  an  understanding  of  this  case  are 
embraceil  in  the.  decision. 

A.  B.  Culberson;  W.  F.  Wright,  for  plaintiff  in  error. 
John  T.  Glenn,  solicftor  general,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  an  assault 
with  intent  to  murder^  and  on  the  trial  thereof  the  jury  re- 
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turned  a  verdict  of  guilty.  A'  motion  was  made  for  a  flew 
trial  which  was  overruled  by  tlie  court,  and  the  defendant 
excepted.  The  grounds  of  tiie  motion  were,  because  the  vep- 
dict  was  contrary  to  law,  contrary  to  the  evidence,  and  strongly 
and  decidedly  against  the  weight  of  the  evidence,  and  because 
the  evidence  of  the  identity  of  the  defendant  was  too  vague  and 
uncertain,  and  because  there  was  sufficient  evidence  of  an  alibi  to 
create  a  reasonable  doubt  in  the  minds  of  the  jury  as  to  the  guilt 
of  the  defendant  In  looking  through  the  evidence  contained  in 
the  record  of  this  case  it  is  quite  sufficient  to  sustain  tlie  ver- 
dict according  to  the  repeated  rulings  of  this  court,  therefore, 
the*  verdict  is  not  contrary  to  law  nor  was  it  contrary  to 
the  evidence,  or  so  strongly  and  decidedly  against  the  weight 
of  the  evidence  as  would  have  required  the  court  below  Jo 
have  set  it  aside.  As  to  the  identity  of  the  defendant,  that 
was  a  question  for  the  jury,  under  the  evidence.  Whether  the 
evidence  as  to  the  cdibi  of  the  defendant  was  sufficient  to  cre- 
ate a  reasonable  doubt  in  the  minds  of  the  jury  as  to  the 
defendant's  guilt,  was  also  ft  question  exclusively  for  the  con- 
sideration of  the  jury. 
.    Let  the  judgment  of  the  court  below  be  affirmed. 


Anthony  Carter,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

Where  an  indictment  charges  that  the  defendant  was  entrusted  bj  (He 
owner  wiih  certain  melonst  "for  the  purpose  of  applying  the  same  to 
the  sole  use  and  benefit  of  the  said  owner/'  a  verdict  of  guiltj  is  not 
sustained  by  proof  that  the  melons  were  delivered  to  the  dtrfendiint  for 
the  purpose  of  selling  the  same  and  bringing  the  money  to  the  owner, 
less  what  he  charged  for  his  services. 

Criminal  law.  Larceny  after  trust.    Before  Judge  Schley. 
Chatham  Superior  Court.     February  Term,  1874. 

Anthony  Carter'was  indicted  for  the  offense  of  larceny  after 
a  trust  delegated,  in  this,  that  he  "was  entrusted  by  one  John 
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Mongiri  with  four  hundred  and  eiglity  melons  of  the  value 
of  ten  cents  each,  the  property  of  the  said  John  Mongin,  for 
the  purpose  of  applying  the  same  to  the  sole  use  and  behoof 
of  the  said  John  Mongin."  And,  "after  having  been  en- 
trusted as  aforesaid,  failed  to  apply  thes  article  aforesaid  as 
directed,  but  wrongfully,  feloniously,  fraudulently, and  without 
the  consent  of  the  owner  thereof,  appropriated  the  same  to 
his  own  use,  without  paying  to  the  owner  thereof  the  full 
value  or  market  price  thereof." 

The  evidence  for  the  state  disclosed  that  the  melons  were 
deh'vered  by  Mongin  to  the  defendant  to  be  sold  for  him,  the 
proceeds  to  be  paid  to  Mongin,  less  what  the  defendant  charge<l 
for  his  services ;  that  the  melons  were  of  the  value  charged 
and  that  the  defendant  paid  but  one  dollar  to  Mongin. 

The  evidence  for  the  defendant  is  omitted  as  unnecessary  to 
an  understanding  of  the  decision.  The  jury  found  a  verdict 
of  guilty.  The  defendant  moved  for  a  new  trial  because  the 
verdict  was  contrary  to  the  law  and  the  testimony.  The  mo- 
tion was  overruled  and  defendant  excepted. 

Daniel  R.  Groover,  by  Charles  D.  Hill,  for  plain- 
tiff in  error. 

Albert  R.  Lamar,  solicitor  general,  for  the  state. 

Trippe,  Judge. 

The  statute  makes  the  fraudulent  conversion  by  a  bailee 
of  many  kinds  of  property  a  criminal  act,  to- wit:  money, 
notes,  bonds,  cotton,  corn,  horses,  mules,  etc.  If  the  indict- 
ment charged  that  the  defendant  was  entrusted  with  money, 
or  a  horse,  which  he  fraudulently  converted,  it  could  not  be 
sustained  by  proof  that  a  bond,  or  cotton,  had  been  so  en- 
trust eel  and  converted.  So  the  same  statute.  Code  section 
4424,  prescribes  that  when  such  things  or  articles  have  been 
entrusted  to  a  person  for  divers  different  purposes,  to  be  used 
by  him  in  various  specified  ways  therein  defined,  and  tiie 
bailee  shall  fraudulently  convert  them  to  his  own  use,  or  other- 
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wise  dispose  of  them,  he  shall,  on  conviction,  be  punished. 

It  is  as  much  necessary  that  the  character  of  the  bailmenl,tlie 

purpose  for  which  the  thing  is  dntrusteil,  shall  be  set  forth  iu 

the  indictment,  as  it  is  properly  to  describe  the  thing  or  arUde 

Itself.  In  both  cases  the  rule  is  founded  on  the  right  of  a  party 

to  have  notice  of  what  it  is  proposed  to  convict  him.    We  do 

not  suppose  that  any  indictment  under  this  statute  everfiiiled 

to  define  both,  to-wit :  the  article  deposited  and  the  natureor 

object  of  the  l)ailment.     Each  of  them  is  set  forth  in  the  one 

under  consideration.     The  bailment  therein  defined,  is  that 

the  melons  were  entrusted  by  the  owner  with  the  defendant, 

"  for  the  purpose  of  applying  the  same  to  the  sole  use  and 

benefit  of  the  said  owner."     The  proof  was  that  they  were 

delivered  to  the  defendant  for  the  purpose  of  selling  tliesanie, 

and  after  the  defendant  was  satisfied  out  of  the  proceeds  of 

sale  for  his  services,  the  surplus  was  to  be  paid  to  the  owner. 

Where  the  bailee  is  charged  with  a  trust  to  be  executed  in  a 

special  mode  distinctly  defined  when  it  is  created,  and  is  to 

be  brought  to  account  for  an  alleged  breach  thereof,  either 

civilly  or  criminally,  he  should  be  notified  in*tlie  suit  or  the 

criminal  accusation,  of  what  trust  it  is  claimed  he  has  been 

guilty  of  violating.    We  think  justice  and  reason  demand  this, 

and  that  it  is  but  preserving  a  vital  rule  that  obtains  iu  all 

pleadings,  civil  or  criminal. 

Judgment  reversed. 


Luther  Hays,  plaintiff  in  error,  vs.  John  G.  Reynolds, 

executor,  defendant  in  error. 

Four  jears  possession  of  land,  after  a  judgment  of  foreclosure  of  a  mort- 
gage thereon,  by  a  bona  fide  purchaser  thereof,  does  not  di^icharge  the 
same  from  the  lien  of  such  judgment,  under  section  8583  of  the  Code. 

Vendor  and  purchaser.  Mortgage.  Judgment  Before 
Judge  HAiiL.  Newton  Superior  Court.  September  Term, 
1873. 
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For  the  fucts  of  this  ease,  see  the  decision. 
Floyd  &  Middlebrooks,  for  plaintiff  in  error. 
Sims  &  Sims,  f6r  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case.     The  land  was  levied  on  to  satisfy 
a  mortgage  lien  under  a  judgment  of  foreclosure  thereof.    On 
the  trial  of  the  claim,  the  jury,  under  the  charge  of  tlie  court, 
found  the  property  subject  to  the  mortgage.     A  motion  was 
maile  for  a  new  trial  on  the  ground  of  error  in  the  charge  of 
the  court  to  the  jury,  which  was  overrule<l,  and  the  claimant 
excepted.     Tlie  only  question   made  in  the  record  for  our 
judgment  is,  whether  the  claimant  was  protected  in  his  four 
yejirs  possession  of  the  laud  as  a  bona  fide  purchaser  thereof 
for  a  valuable  consideration,  as  against  the  lien  of  the  mort- 
gage, wiien  there  had  been  a  judgment  of  foreclosure  of  the 
mortgage.     In  other  words,  are  judgments  foreclosing  mort- 
gage liens  within  the  provisions  of  the  3583d  section  of  the 
Co<le,  which  declares:  "When  any  person  has  bona  fide,  and 
for  a  valuable  consideration,  purchased  real  or  personal  prop- 
erty, and  has  been  jn  the  possession  of  such  real  property  for 
fiinr  years,  or  of  such  personal  property  two  years,  the  same 
.shall  be  discharged  from  the  lien  of  any  judgment  against  the 
person  from  whom  he  purchased.^' 

The  court  charged  the  jury  that  a  judgment  foreclosing  a 

mortgage  lien  was  not  within  the  true  intent  and  meaning  of 

that  section  of  the  Code,  and  that  is  the  alleged  error  complain- 

etl  of  in  this  case.    The  lien  of  a  mortgage  is  created  by  the  act 

of  the  parties  and  not  by  the  judgment  of  the  court  foreclosing 

it.      The  judgment  of  foreclosure  only  bars  the  mortgagor's 

equity  of  redemption  of  the  specific  pro{>erty  contained  in  the 

nioi-tg:^.     The  judgment  of  foreclosure  authorizes  the  sale 

of  the  thing  or  specific  property  mortgaged,  in  satisfaction  of 

the  lien  created  by  the  mortgage,  and  that  is  all ;  it  binds  no 

other  profxirty  of  the  mortgagor.     The  due  record  of  a  mort- 

Voi..  LI  1 1.  22. 
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gage  is  notice  from  tlje  time  of  record  to  all  tlie  world :  Code, 
1960.     It- will  be  noticed  that  the  3583d  section  declares  that 
four  years  possession  of  the  real  property  by  the  purcl»aser 
shall  discharge  it  from  the  lien  of  any  judgment  against  the 
person  from  whom  he  purchased.     A  judgment  of  foreclos- 
ure of  a  mortgage,  is  not  a  judgment  against  the  person  of 
the  mortgagor,  but  is  only  a  judgment  against  the  thing  or 
property  mortgaged,  and  not  being  a  judgment  apiiiist  tk 
pei'son  from  whom  the  claimant  purchased  the  land,  it  is  not 
within  the  3583d  section  of  the  Code.     In  BuU  V8.  MtMox^ 
7th  Georgia  Reports^  495,  it  was  held-  that  judgments  ou  the 
foreclosure  of  mortgages,  were  not  within  the  dormant  jadg- 
act  of  1823,  and  one  of  the  reasons  given  for  the  judgment  of 
the  court  in  that  case  was,  that  the  lien  of  the  mortgage  wa§ 
created  by  the  contract  of  the  parties  and  not  by  the  judgment 
of  a  court.     This  ruling  of  the  court  was  affirmed  iu  Sorton  ' 
V8.  Clark,  40  Georgia  Reports,  412. 

Let  the  judgment  of  the  courl  below  be  affirmed. 


Edwin  W.  Marsh,  plaintiff  in  error,  vs.  Henry  Griffin, 

defendant  in  error. 

One  who  buys  land  on  which  the  lien  of  a  judgment  Bgain!>t  the  rendor 
has  attached  and  which  is  subsequently  sold  by  the  sheriff  under  the 
judgment,  cannot  tack  the  time  he  was  in  possession  prior  to  the  lev; 
to  the  time  that  elapses  from  the  sale  to  the  bringing  of  ejectmeot  by 
the  purchaser  at  sheriff's  sale,  so  as  to  claim  that  tiie  two  periods  whea 
added  will  make  out  a  title  by  prescription. 

Prescription.  Judgment.  Possession.  Before  Judge  Un- 
derwood.    February  Adjourned  Term,  1874. 

On  April  9th,  1873,  Marsh  brought  complaint  against 
Griffin  for  lot  of  land  one  hundred  and  eighty-six,  in  the 
twelfth  district  and  fourth  section  of  said  county.  The  de- 
fendant pleaded  the  general  issue  and  title  by  prescriptioa. 
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Upon  the  trial  the  following  facts  were  admitted :  On  Feh- 
ruaty  24t.h,  1862,  Marsh  obtained  a  judgment  against  one 
John  Hatfield,  upon  which  execution  issued  on  October  1st, 
1867.  On  the  28th  of  the  month  last  aforesaid,  a  levy  was 
made  upon  the  land  in  controverey,  and  a  sale  had  on  the  first 
Tuesday  in  the  following  December.  Marsh  became  the  pur- 
chaser, taking  a  sherift*'s  deed  therefor. 

On  December  29th,  1862,  Hatfield,  for  and  in  considera- 
tion of  $800  00  paid,  conveye<l  said  lot  to  Alexander  Martin, 
who  went  into  possession  the  following  fall,  and  so  remained 
until  August  20th,  1872.  On  the  day  last  aforesaid,  Martin, 
for  a  valuable  consideration,  conveyed  to  the  defendant  Griffin, 
who  immediately  went  into  possession,  and  has  so  remained 
from  (hat  time. 

The  court  charged  the  jury  that  upon  the  facts,  as  stated, 
the  plaintiff  was  not  entitled  to  recover,  and  a  verdict  was 
rendered  accordingly. 

Exception  was  taken  to  the  aforesaid  charge,  and  error  is 
assigned  thereon. 

Dabney  &  Fouche;  J.  C.  Clements,  for  plaintiff  in 
error.  • 

Warren  Akin,  for  defendant 

Trippe,  Judge. 

The  simple  question  made  in  this  case  is,  can  one  who  buys 
land  on  which  the  lien  of  a  judgment  against  the  vendor  lias 
attached,  and  which  is  subsequently  sold  by  the  sheriff  under 
the  judgment,  tack  the  time  he  was  in  possession  prior  to  the 
levy  to  the  time  that  elapses  from  the  sheriff's  sale  to  the 
bringing  of  ejectment  by  the  purchaser  thereat,  so  as  to  claim 
that  the  two  periods,  when  added,  will  make  out  a  title  by 
prescription?  The  court  below  held  that  he  could.  We 
cannot  concur  with  this  construction  of  the  statute  in  relation 
to  the  matter  of  title  by  prescription.  It  is  true  that  it  is 
specially  provided  that  if  a  bcma  fide  purchaser  of  land  re- 
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mains  in  possession  of  it  four  years,  he  then  holds  it  dis- 
charged from  the  lien  of  any  judgment  against  his  vendor: 
Code,  section  3583  But  this  is  not  on  the  ground  of  adverse 
possession  in  the  purchaser.  Not  one  word  is  used  in  the  sec- 
tion referring  to  the  character  of  the  passession.  The  pur- 
chaser may  admit  every  day  of  the  four  years  after  his  purchase, 
that  his  land  is  subject  to  the  lien  of  the  judgment,  and  that 
it  could  be  enforced  against  it,  and  his  right  be  none  the  less, 
after  the  expiration  of  four  years,  to  assert  that  the  land  is 
then  discharged  from  all  right  in  tiie  plaintiff  in  the  judg- 
ment to  claim  any  lien  upon  it.  But  if  before  that  lien  is 
lost  the  land  is  levied  on  and  sold,  the  previous  possession  of 
the  person  who  had  bought  from  the  defendant  can  no  longer 
be  of  any  avail  to  him  as  against  the  purchaser  at  sheriff^s 
sale.  Time  may  have  been  running  in  his  favor  down  to  the 
levy,  so  far  as  concerned  the  lien  of  the  judgment.  But  when 
the  land  is  sold  by  the  sheriff  under  the  judgment,  the  rela- 
tion of  the  parties  is  changed.  It  then  becomes  a  que^on  of 
title— of  contesting  titles,  one  in  the  purchaser  from  the  de- 
fendant in  the  judgment — and  the  other  in  the  purchaser  at 
sheriff's  sale.  It  cannot  be  claimed  that  the  possession  of  the  . 
first  was  adverse  as  to  the  latter.  If,  in  a  loose  sense,' it  was 
adverse  to  the  lien  of  the  judgment,  that  was  determined  when 
the  land  was  levied  on  and  sold. 

The  provisions  of  the  Code  upon  the  subject  of  title  by 
prescription  do  not  apply  to  such  a  case.  They  were  not  in- 
tended to  affect  the  question  of  the  lien  of  judgments.  If  the 
holder  of  such  a  lien  enforces  it,  before  it  is  lost  under  section 
3583,  whatever  new  right  he  may  acquire  by  purchasing  atasale 
thus  had,  or  the  right  of  a  third  person  who  may  be  the  par- 
chaser,  is  unaffected,  by  the  time  that  may  have  ela[)sed  be- 
tween the  time  of  a  sale  made  by  the  defendant  in  the  judg- 
ment, and  the  time  when  the  judgment  is  enforced  by  levy 
and  sale  by  the  sheriff. 

Judgment  revereed. 


V 
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D.  W.  Perduk,  plaintiff  in  error,  vs.  Samuel  Bailey,  de- 
fendant in  error. 

Where  the  verdict  was  contrary  to  a  legal  charge,  a  new  trial  shoald  be 
granted. 

New  trial.     Charge  of  Court.   Before  Judge  Hall.    Pike 
Superior  Court.     April  Term,  1874. 

For  the  facts,  see  the  decision. 

L.  T.  Doyal;  BoVnton  &  Dismuke,  for  plaintiff  in  erron 

Speer  &  Stewart,  for  defendant 

Warner,  Chief  Justice. 

The  plaintiff  brought  an  action  against  the  defendant  on  a 
promissory  note  for  $228  00.     The  record  does  not  show  that 
the  defendant  filed  any  plea  to  the  action,  but  on  the  trial  the 
defendant  offered  evidence  going  to  show  that  tlie  note  was 
given  to  the  plaintiff  in  ignorance  of  his  legal  rights,  and  that 
the  same  was  without  consideration.  This  evidence  appears  to 
have  been  introduced  without  objection.     The  jury  found  a 
verdict  in  favor  of  the  plaintiff  for  three  dollars  only.     A 
motion  was  made  for  a  new  trial  by  the  plaintiff,  on  the  ground 
that  tlie  verdict  was  contrary  to  the  evidence  and  without  evi- 
dence to  support  it,  and  contrary  to  the  charge  ot  the  court. 
The  court  sustained  the  motion,  and  granted    a  new  trial 
whereupon  the  defendant  excepted.     It  does  not  appear  from 
the  bill  of  exceptions  as  certified  by  the  presiding  judge,  what 
the  court  did  charge  the  jury,  and  the  defendant  did  not  except 
to  the  charge  of  the  court.     Assuming  that  the  court  charged 
the  law  correctly,  in  the  absence  of  all  knowledge  as  to  what 
it  did  charge,  and  the  court  having  granted  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  its  charge,  we  will  not. 
interfere  with  the  discretion  of  the  court  in  granting  the  new 
trial  on  the  statement  of  facts  as  now  presented  in  the  record 
before  us,  but  we  express  no  opinion  as  to  the  merits  of  the 
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rights  of  the  respective  parties  under  the  evidence  offered  at 
the  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Lewis  H.  Edwards,  plaintiff  in  error,  vs.  John  L.  Dixox, 
administrator,  et  aL,  defendants  in  error. 

Paragraph  2,  section  17,  article  5th,  of  the  constitation  of  1868,  casting 
the  burden  of  proof  upon  the  plaintiff  in  ceiftain  cases,  in  so  hr  as  it 
applies  to  ordinary  contracts  between  individuals,  as  in  the  case  of  s 
pajee  of  a  promissory  note  suing  the  maker,  and  in  so  far  as  it  may  re- 
quire the'plaintiff  in  such  a  case  to  prove  that  the  consideration  of  the 
note  was  a  legal  and  valid  one,  is  not  in  violation  of  that  provision  ia 
the  constitution  of  the  United  States  which  prohibits  a  state  from  pass- 
ing any  law  impairing  the  obligation  of  contracts. 

Wakner,  Chief  Justice,  dissented. 

Constitutional  law.  Pleadings.  Betore  Judge  Bartlett.  . 
Meriwether  Superior  Court.     May  Term,  1874. 

This  case  was  before  the  court  in  48  Georgia  Reports^  142. 
Any  further  report  of  it  than  is  contained  in  the  opinions  is 
unnecessary. 

A.  H.  Freeman,  for  plaintiff  .in  error. 

George  L.  Peavv;  John  W.  Park,  for  defendants. 

Trippe,  Judge. 

In  the  judgment  rendered  in  this  case  I  propose,  as  indi- 
cated in  the  head-note,  to  limit  it  to  the  exact  case  as  is  made 
in  the  record  and  to  the  principle  involved  in  sai^I  bead-note. 
The  suit  was  brought  by  the  payee  of  the  note.  .It  is  an  ordinary 
contract,  and  there  could  be  no  difficulty  in  proving  the  con- 
sideration of  it.  No  impracticable  rule  is  set  up  by  the  con- 
stitution which  this  plaintiff  is  required  to  comply  with.  No 
burden  is  imposed  on  him  greater  than  what  lias  been  or  may 
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be  doue  wit^iout  question  by  the  legislature  in  many  other 
cases.  If  an  act  were  passed,  requiring  that  when  a  defend- 
ant fill's  under  oath  a  plea  of  failure  of  consideration  to  a 
suit  on  a  note,  the  plaintiff  must  support  his  case  by  proving 
the  consideration,  would  it  be  claimed  that  it  was  an  uncon- 
stitutional law,  that  it  impaired  the  obligation  of  a  contract, 
that  it  so  broke  in  upon  the  remedy  of  the  plaintiff  as  to  vio- 
late the  paramount  law  of  the  land  ?  So  if  a  similar  onii8  was 
put  upon  a  plaintiff,  where  the  plea  of  gaming  or  of  usury, 
or  other  illegality,  is  set  up,  would  such  a  statute  be  void? 
The  rule  now  is  in  a  claim  case,  that  where  theproperty  levied 
on  is  shown  to  have  been  in  the  possession  of  the  defendant  in 
execution  afler  judgment  was  obtained,  the  oniLS  is  cast  on  the 
claimant.  If  it  were  declared  by  statute  that  when  an  affi- 
davit is^  filed  by  a  plaintiff  in  execution  before  levy  is  made^ 
that  such  projierty  was  in  his  debtor's  possession  afler  judg- 
ment, it  should  be  sufficient  to  cast  the  onus,  would  such  an  act 
be  unconstitutional? 

Let  it  be  noted  that  the  provision  of  the  constitution  under 
consideration  does  not  create  a  defense— <loes  not  make  any- 
thing or  act  an  avoidance  of  a  contract  which  was  not  a  de- 
fense before,  which  would  not  have  been  sufficient  to  set  it 
aside  or  avoid  it  when  the  constitution  was  adopted  :  Clmnce^ 
ley  M.  Baili/y  37  Georgia,  532;   Wallace  V8,  Cannon,  38  Itnd., 
199.     Were  that  matter  a  new  question,  res  Integra,  and  did 
I  not  feel  bound  by  those  decisions,  as  well  as  several  rendered 
by  the  supreme  court  of  the  United  States,  my  own  judg- 
ment might  be  different  in  this  case,  but  for  a  totally  differ- 
ent reason  than  the  one  given  in  the  dissenting  opinion.  The 
constitution  does  not  make  the  filing   of  the  plea,  nor  the 
swearing  to  it,  nor  both  together,  a  ground  for  a  judgment  in 
defendant's  fiivor.     It  simply  casts  a  certain  duty  on   the 
plaintiff  in  §uch  a  case,  the  sum  of  which  is  that  he  must 
sliow  a  legal  and  valid  consideration  for  the  contract  he  him- 
self niadeand  on  whicli  he  has  brought  suit.     He  knows  what 
that  consideration  is;  can  it  be  unconstitutional  to  require  him. 
to  prove  it?    Again,  it  is  not  a  case  of  a  bearer  of  a  ncgotia- 
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ble  instrument  suing  on  a  [)aper  which  may  have  been  in  tlie 
hands  of  numerous  parties — parties  whom  ihe  present  bearer 
may  not  and  cannot  know  ever  held  it.     N'or  is  it  like  the  case 
of  the  holder  of  a  bank-bill,  when  it  is  almoet  universally  im- 
possible for  him  to  know  to  whom  it  was  issued,  or  how  often 
it  has  l)een  issued,  or  the  thousand  different  uses  to  which  it 
may  have  been  put.     There  is  overwhelming  reason  for  say- 
ing that  to  require  a  holder  of  such  a  paper  to  show  all  that, 
would  be  to  burden  him  with  the  necessity  of  doing  what  it  is 
impossible  to  do — would  impose  upon  him  impracticable  condi- 
tions, and  practically  deny  all  right  of  recovery.     Forsudi 
a  reason,  I  concurred  in  the  judgment  rendered  in  Dobbmts. 
Sibley,  and  Branch  vs.  Baker,  decided  at  the  present  teitn. 
The  difference  between  the  two  classes  of  cases,  is  manifest  at 
once.     In  one,  a  clear,  substantial  remedy  is  left  to  the  suit- 
or; in  the  other,  all  remeily  is  practically  taken  away.    I 
repeat,  that  I  do  not  intend  in  this  to  go  outside  of  the  ques- 
tion as  it  is  presented  by  the  facts  of  this  case,  and  only  pro- 
nounce that,  in  my  .opinion,  the  said  provision  of  the  consti- 
tution, article  5,  section  17,  paragraph  2,  casting  the  burden 
of  proof  in  certain  cases  upon  the  plaintiff,  in  so  far  as  it  ap- 
plies to  ordinary  contracts,  as  in  the  case  of  a  i>ayee  of  a  prom- 
issory note  suing  the  maker,  and  in  so  far  as  it  requires  tiie 
plaintiff  in  such  a  case  to  prove  that  the  consideration  of  his 
note  was  a  legal  and  valid  one,  is  not  in  violation  of  that  pro- 
vision of  the  constilution  of  the  United  States  which  pro- 
hibits a  state  from  passing  any  law  impairing  the  ohligation 
of  contracts. 

Judgment  affirmed. 

McCay,  Judge,  concurred,  but  furnished  no  written  opinion. 

Warner,  Chief  Justice,  dissenting. 

When  this  case  was  before  this  court  on  a  former  occasion, 
the  constitutional  question  was  not  then  made  or  discussed, 
and  as  a  matter  of  course^  no  opinion  was  expressed  iu  rela* 
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tioQ  thereto,  but  the  constitutional  question  was  rais^l  and 
decide<l  in  the  court  below  on  the  last  trial,  and  now  comes 
before  us  for  decision  upon  that  point  in  the  case.     The  plain- 
tiff read  in  evidence  his  note,  dated  in   August,  1861,  and 
closed.     The  defendant  having  filed  a  plea  under  the  provis- 
ion of  the  17th  section  of  the  5th  article  of  the  constitution 
of  1868,  and  without  offering  any  evidence,  moved  the  court 
to  non-suit  the  plaintiff,  which  motion  the  court  sustained,  and 
the  plaintiff  excepted.     In  ray  judgment,  that  part  of  the 
state  constitution  of  1868  which  declares  "  that  in  all  oases 
Avhen  the  defendant,  or  any  one  interested  in  the  event  of  the 
suit,  will  make  a  plea  supported  by  his  or  her  affidavit,  that 
he  or  she  has  reason  to  believe  that  the  obligation  or  evidence 
of  indebtedness  upon  which  the  suit  is  predicated,  or  some 
part  thereof,  has  been  given  or  used  for  the  illegal  purpose 
aforesaid,  (tliat  is,  for  the  purpose  of  aiding  and  encouraging 
the  reljellion)  the  burden  of  proof  shall  be  upon  the  plaintiff 
to  satisfy  the  court  and  jury  that  the  bond,  deed,  note,  bill  or 
other  evidence  of  indebtedness  upon  which  said  suit  is  brought, 
is  or  are  not,  nor  is  any  part  thereof,  foundeil  upon,  or  in  any 
way  connected  with,  such  illegal  contract,  and  has  not  been 
us«l  in  aid  of  the  rebellion,"  is  in  violation  of  the  10th  sec- 
tion of  the  1st  article  of  the  constitution  of  the  Unite<l  States, 
which  prohibits  the  state  from  passing  any  law  impairing  the 
obligation  of  contracts,  and  is,  therefore,  void  as  to  contracts 
made  prior  to  its  adoption  as  the  law  of  this  state.     It  makes 
the  plea  of  the  defendant,  supported  by  his  affidavit,  a  defense 
to  the  plaintiff^s  action  to  enforce  his  contract,  which  was  not 
a  defense  to  it  under  the  then  existing  laws  of  the  state,  at 
tlie  time  the  contract  was  made,  and  if  one  of  the  original 
contracting  parties  be  dead,  (as  in  this  case,)  the  plaintiff  would 
be  deprived  of  all  remedy  under  the  statute  law  of  this  state, 
to  enforce  his  contract,  unless  he  could  negative  the  defend- 
ant's plea  by  other  evidence  than  his  own  testimony.     It  is 
competent  for  the  state  to  alter  and  change  the  rules  of  evi- 
denc3e  in  relation  to  contracts,  and  the  remedy  for  their  en- 
forcement, provided,  always,  that  no  substantial  right  secured 
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by  the  contract  is  invadetl  or  impaired.     A  law  of  the  state 
made  under  the  pretext  of  altering  the  remedy  on  contracts, 
or  for  altering  the  rules  of  evi<lence  in  relation  thereto,  may 
as  well  be  in  violation  of  the  constitution  as  -any  other  law  of 
the  state  when  it  invades  and  impairs  the  obligation  of  existing 
contracts.     The  name  or  pretext  under  which  it  is  done,  is 
wholly  immaterial.     The  laws  of  the  state  which  are  in  exis- 
tence at  the  time  and  place  of  the  making  of  a  contract,  and 
where  it  is  to  be  performed,  enter  into  and  form  a  part  of  it, 
and  the  parties  .will  be  presumed  to  have  contracted  in  view 
of  that  existing  law,  and  this  embraces  alike  those  laws  which 
affect  its  validity,  construction,  discharge  and  enforoement. 
The  provision  of  the  state  constitution  of  1868,  as  applicable 
lo  the  plaintiff's  contract,  made  prior  to  its  adoption^  innders  and 
obstructs  its  enforcement,  and  necessarily  impairs  its  obligation, 
as  that  obligation  existed  at  the  time  tife  contract  was  made. 
Any  impairment  of  the  obligation  of  the  plaintiff's  contract,  as 
that  obligation  existed  under  the  law  at  the  time  it  was  made^ 
the  degree  of  impairment  is  immaterial,  is  within  the  prohibition 
of  the  ox)nstitution  of  the  United.  States.     The  practical  effect 
of  the  defendant's  ph^a  under  this  law  of  the  state  is  to  make 
the  fact  that  he  has  reason  to  believe  that  the  plaintiff's  note, 
or  some  part  (hereof,  has  been  given  or  used  for  the  purpose 
of  aiding  the  rebellion,  (without  stating  what  that  reason  is 
on  which  his  belief  is  founded)  a  complete  defense  and  dis- 
charge  of  the  defendant's  obligation  to  jKirform  his  contract, 
unless  the  plaintiff  shall  be  able  to  satisfy  the  court  and  jury 
to  the  contrary  thereof  by  proving  a  negative — that  is  to  say, 
that  the  note,  or  any  part  thereof,  was  not  given  and  has  not 
been  used  for  th«  purjwse  of  aiding  the  rebellion,  or  in  any 
>vay  connected  therewith.     The  existing  law  of  the  state  at 
the  time  the  plaintiff's  con tnict  was  made,  imposed  no  such 
conditions  upon  him  as  to  the  enforcement  of  the  defendant's 
legal  obligation  to  perform  that  contract,  as  the  law  of  1868 
creates  and  imposes  on  him.     The  contract  must  be  left  with 
the  same  force  and  effect,  including  the  substantial  means  of 
enforcement,  which  existed  under  the  law  of  (he  state  at  the 
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time  the  contract  was  made.  I  am,  therefore,  of  the  opinion 
that  the  judgment  of  the  court  below  in  this  case  should  be 
reversed. 


Emily  R.  Ba.ker,  plaintiff  in  error,  vs.  Lydia  A.  Lyman, 

jBxecutrix,  defendant  in  error. 

1.  Though  a  levy  on  several  oity  lots,  nil  of  which  are  claimed,  recites 
that  one  of  the  lots,  without  desi^Hating  which,  was  in  the  possession 
of  the  defendant  in  execution,  the  onus  is  not  thereby  cast  on  the' 
claimant,  and  it  was  not  error  in  the  court  to  hold  that  the  harden  of 
proof  was  on  the  plaintiff  in  execution,  and  that  be  was  entitled  to 
open  and  conclade  before  the  jury. 

2.  Letters  from  the  claimant  to  the  plaintiff  or  the  record  of  a  suit  and 
judgment  in  favor  of  claimant  against  the  defendant,  which  tend  to 
illustrate  the  i.«sues  involved,  and  do  in  fact  aid  in  determining  it,  are 
competent  evidence  for  the  plaintiff. 

3.  When  the  interrogatories  of  a  witness  have  been  taken  on  the  ground 
of  his  being  aged  and  infirm,  and  he  resides  in  the  town  where  the 
case  is  tried,  this  court  will  be  slow  to  hold  that  the  judge  who  tried 
the  ca«e,  committed  error  in  requiring  the  presence  of,  and  sending  for 
8^ch  witness,  instead  of  permitting  his  interrogatories  to  be  read  ;  and 
particularly  will  this  be  so,  when  the  court  inquires  to  its  satisfaction 
as  to  the  ability  of  the  witness  to  come  into  court  and  undergo  the  ex- 
amination,  and  it  further  appears  that  the  wirness  is  a  nt^ar  relative  to 
and  the  vendor  of  claimant,  and  that  no  injury  resulted  to  claimant 
from  such  ruling  by  the  court. 

i.  When  all  the  properly  of  a  debtor  in  this  state,  except  a  very  small 
portion,  U  transferred  by  a  voluntary  conveyance  to  a  relative,  it  is  not 
a  saflicient  reply  to  the  issue  of  fraud  made  by  a  creditor  upon  such  a 
deed,  th^t  the  deb'or  has  sufficient  property  in  a  distant  state  to  dis- 
charge  his  indebtedness --especially  if  the  donee,  was  aware,  at  the 
time  of  receiving  such  deed,  of  the  debt  due  the  attackjng  creditor  and 
that  payment  thereof  was  being  urged. 

5.  It  is  proper  for  the  court  to  qualify  a  request  to  charge  as  the  testi- 
mony may  authorize. 

*'i.  The  question  submitted  by  the  court  to  the  jury  was  tlie  true  one  in 
the  case,  to- wit:  was  the  deed  made  to  hinder  and  delay  creditors  and 
was  the  claimant  who  took  under  it  aware  of  that  indention  j  and  we 
cannot  saj  that  the  verdict  was  not  right  under  the  evidence. 
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Claim,  Argument.  Evi<leuc5e.  Interrogatories,  Witness, 
Debtor  and  creditor.  Fraudulent  conveyancje.  Charge  of  court. 
New  trial.  Before  Judge  McCurcHBSN'.  Bartow  Superior 
Court.     September  Adjourned  Term,  1873. 

At  the  Ssptember  term,  1872,  of  Bartow  superior  court, 
Lydia  A,  Lyman,  as  executrix  upon  the  estate  of  Samuel  P. 
Lyman,  deceased,  recovered  a  judgment  agsu'nst  Caleb  Tomj)- 
kins  for  $1,300  00  principal,  and  $515  80  interest,  on  a  note 
dated  December  27th,  1866,  due  one  year  after  the  date  there- 
of, and  payable  t(»  the  order  of  plaintiff's  testator.  The  exe- 
cution based  upon  this  judgment  was  levied  as  follows: 

"Levied  the  within^. /a.  on  two  houses  and  lots  on  Stone- 
wall street,  in  the  city  of  Cartersville,  Georgia,  one  of  same 
occupied  by  defendant,  said  lots  containing  two  acres  each, 
more  or  less;  also,  one  vacant  lot  on  said  Stonewall  street,  op- 
posite the  above  described  premises,  containing  one  acre,  more 
or  less;  also,  one  vacant  lot  lying  south  of  A.  F.  Morrif*on'8 
lot,  and  fronting  on  Main  street,  in  Cartersville,  Geoi^ia,  con- 
taining one  acre,  more  or  less,  all  levied  on  as  the  property  of 
Caleb  Tom|)kins,  defendant  in  execution,  this  8th  day  of  Oc- 
tober, 1872." 

This  property  was  claimed  by  Emily  R.  Baker.  Upon  the 
trial  of  the  issue  thus  formed,  substantially  the  following  evi- 
dence was  introduced : 

The  plaintiff  introduced  the  record  of  the  suit  in  which  the 
judgment  was  obtainecl,  the  execution  with  the  levy  titereon, 
and  proved  by  John  H.  Wikle  that  the  defendant  had  been 
in  possession  of  the  property  levied  on  for  about  seventeen 
years;  that  since  the  execution  of  the  deed  from  defendant  to 
claimant,  both  seemed  to  occupy  the  proi)erty ;  that  witness 
did  not  know  who  had  been  in  actual  posse&sion  since  the 
date  of  the  deed,  but  thinks  defendant;  that  after  the  defend- 
ant had  been  in  possession  of  the  properly  a  few  years,  claim- 
ant came  to  live  with  him. 

The  claimant  introduced  testimony  as  follows  : 

1st.  Deed  executed  by  defendant  on  September  1st,  1869|  m 
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consideration  of  natural  love  and  affection,  conveying  to  "his 
nieoe,"  the  claimant,  various  pieces  of  property,  embracing 
that  in  dispute,  witnessed  by  W.  C.  Green  dnd  N.  D.  Lewis. 
Recorded  December  3d,  1870. 

2d.  N.  D.  Lewis,  who  testified  as  to  the  execution  of  the 
aforesaid  instrument  at  the  time  it  purports  to  \yeav  date. 

3d.  The  claimant,  who  testified  that  said  deed  Was  executed 
wlien  it  purports  to  bear  date;  that  her  uncle,  the  defendant, 
owned  at  tiie  time  of  the  execution  of  the  said  instrument, 
and  still  owns,  two  thousand  eight  hundred  and  eighty  acres 
of  land  in  northern  Texas,  also  seven  hundred  acres  or  more, 
of  mining  and  farming  lands  in  middle  Alabama;  that  she 
sup|)ose8  **l)oth  are  worth  upwards  of  $30,000  00;"  that  he 
was  fully  responsible  for  all   the  debts   he   owed,  as   they 
were  but  few,  wholly  independent  of  ihe  property  conveyed 
in  said  deed  ;  that  she  does  not  know  the  plaintiff  who  pur- 
ports to  have  been  the  wife  of  her  testator;  that  testator  told 
witness  during  his  life  that  he  was  a  widower  with  one  son. 
That  the  deed  was  not  made  for  fniudulent  purposes.     That 
the  letters  from  witness  to  plaintiff's  testator,  (hereafter  re- 
ferretl  to),  in  speaking  of  the  note  given  by  defendant  to  said 
.testator  for  means  to  carry  on  the  mining  matter  here  in  the 
s/)utli,  were  not  written  to  defraud  him,  as  he  was  as  deeply 
interested  in  that  matter  as  was  the  defendant.     That  neither 
uitness  nor  her  uncle  seek  to  swindle  any  one,  but  are  purau- 
ing  their  own  lawful  business,  'Syhich  is  their   inalienable 
right,  that  every  freeman  has  the  right  to  enjoy  without  hin- 
drance or  molestation."     That  plaintiff's  testator  himself  pro- 
ptjsecl  to  witness  by  letter  to  have  the  property  deeded  to  her 
by  defendant. 

4th.  At  this  stage  of  the  case  the  claimant  offered  the  de- 
positions of  the  defendant,  as  of  an  agetl  and  infirm  witness. 
Tills  evidence  was  objected  to  on  the  grountl  that  the  defend- 
ant resided  in  the  city  of  Cartersville,  within  a  few  hundred 
yards  of  the  court-house,  had  been  subpoenaed  and  was  able 
to  attend  court  Evidence  was  introduced  pro  and  con  as  to 
his  physical  condition.     The  court  sent  a  bailiff  to  notify  hiiu 
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to  come  in  person.  This  officer  reported  that  he  met  the  de- 
fendant coming  out  of  his  residence  with  a  letter  in  his  hand; 
that  he  notified  him  tliat  the  judge  had  sent  for  him  to  come 
into  court^  to  win'ch  he  replied  that  he  was  notable  to  go. 
That  he  saw  nothing  the  matter  with  him.  The  court  then 
ordered  him  brought  in^  and  certifies  that  upon  an  inspectioQ 
an(}  personal  examination  of  him,  it  became  satisfied  '^tiiathe 
was  abundantly  able  to  attend  the  court  and  to  give  his  testi- 
mony discreetly  and  quietly."  The  court  then  excluded  his 
depositions  and  claimant  excepted. 

5th.  Caleb  Tompkins,  the  defendant,  who  testified  that  he 
was  nearly  sevenly-four  years  old,  and  his  health  not  good; 
that  he  has  an  affection  of  the  heart  and  is  troubled  with 
shortness  of  breath  ;  that  exercise  or  excitement  impairs  his 
memory.  That  the  deed  made  by  him  to  claimant  was  ex- 
ecuted and  witnessed  the  day  it  bears  date.  That  he  was 
then,  and  is  still,  solvent.  That  he  did  not  own  any  other 
property  in  Georgia  of  any  consequence  at  the  time  of  the 
execution  of  said  instrument,  except  that  embraced  therein. 
That  the  lot  of  land  in  Cherokee  county,  not  covered  there- 
by, is  not  worth  more  than  $100  00.  That  plaintiff's  testa- 
tor knew  that  he  owned  this  proi>erty,  and  was  worth  $20,- 
000  00  or  more.  That  he  knew  that  this  transfer  of  property 
to  claimant  was  in  contemplation' and  approved  it.  That  he 
owned  property  in  other  states  of  the  value  of  $20,000  00. 
Plaintiff,  in  rebuttal,  submitted  testimony  as  follows: 
1st.  Four  letters  from  claimant  to  plaintiff's  testator,  all  of 
which  were  objected  to  by  claimant  and  objection  overrulel. 
The  first  dated  November  29th,  1866.  This  communication 
commences  by  complaining  that  said  testator,  in  a  letter  to 
defendant,  had  sent  no  message  to  the  v^riter,  and  asserting 
that  she  was  jealous  and  disposed  to  quarrel  with  him.  R^ 
fers  to  their  becoming  acquainted  in  Washington  city  with 
pleasure.  Argues  the  necessity  of  the  union  people  of  the 
north  assisting  those  of  similar  sentiments  at  tlie  south  bj 
loans  of  money  on  good  security,  by  purchase  of  lands  fi>r 
future  speculation,  bj  developing  the  mineral  iutcrestf^  hy 
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sending  German  emigrants,  etc.  E-efere  to  the  large  jjtmount 
of  pro|)erty  owned  by  deftsndant  at  the  soutli,  wliich  he  is 
unable  to  use  in  any  way,  as  the  rebels  will  not  assist  an  nnion 
man,  and  as  General  Sherman  ordered  all  the  towns  burned 
between  Chattanooga  and  Atlanta,  Cartersville  included.  As- 
serts that  for  this  reason  the  defendant  has  been  unable  to  do 
anything  since  his  return,  being  unable  to  borrow  evci^the 
small  sum  of  $300  00  at  the  north,  for  a  lew  months,  until 
he  could  build  his  house.  That  he  has  the  hunber  re^idy 
seasoned,  but  needs  just  that  much  to  erect  it.  That  when 
buijt  he  will  be  more  than  able  to  pay  the  person  loaning  to 
him,  and  it  will  at  the  same  time  give  him  a  chance  of  trans- 
acting business  for  himself.  Then  proceeds  as  follows  :  "So 
if  you  have  a  friend,  a  married  man,  that  can  loan  uncle  the 
above  named  amount,  or  if  even  yourself,  general,  can  accom- 
date  him,  do  so,  for  I  will  assure  you,  on  the  honor  of  a  lady, 
tliat  he  is  very  abundantly  able  to  give  yoU  all  the  security 
you  wish,  as  he  has  a  great  deal  of  real  estate  here  at  the 
south,  and  valuable  mineral  lands,  that  as  you  said  in  your 
letter,  are  of  great  value  to  him,  or,  if  he  should  not  live,  to 
me,  as  his  only  heir,  lands  that  he  does  not  wish  to  sacrifice 
now  for  a  song,  when,  by  this  little  loan,  he  can  do  well 
enough  without  selling  it,  until  such  time  as  he  can  develop 
bis  mineral  lands,  and  put  them  on  market  at  his  own  price, 
or  better,  far  better  perhaps,  as  you  named,  to  northern  capi- 
talists. And  if  you  do  not  wish  to  loan  it  to  him,  loan  it  to 
wi€,  general,  'tis  in  safe  hands  and  a  gooil  investment  " 

The  second  dateil  December  14th,  1867.  This  letter  ac- 
knowledges the  receipt  of  favors  of  the  9th  and  11th,  in- 
stant, states  that  the  defendant  has  given  to  the  writer  'Ssucli 
an  old  piece  of  news*'  to  him  (plaintiff's  testator)  his  iron 
mine  fifteen  miles  from  Cartersville ;  that  no  deed  has  been 
made  but  that  defendant  will  convey  it  through  claimant  to 
any  purchaser.  Asks  testator  to  sell  it  for  her  for  $20,000  00 
at  once.'  Shows  how  it  is  worth  that  much  and  proposes  va- 
rious modes  of  sale.  Offers  to  let  him  have  $4,000  00  out  of 
the  proceeds  to  pay  her  present  indebtedness  to  him  and  the 
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surplus. as  a  loan.  Begs  that  as  he  had  been  unable  to  raise 
the.  $300  00  asked  by  her,  that  lie  will  certainly  send  herflOO 
"right  off."  Urges  this  last  proposition  wirh  great  earnest- 
ness and  ability. 

The  third  dated  June  4th,  1868.  The  writer  complains  of 
having  been  misunderstood  as  to  her  or  defendant';;  owing 
anything  on  the  lattei-'s  projierty.  Says  she  meant  to  state 
simply  that  they  had  some  little  bills  contracted  in  onlerto 
live.  Complains  of  inability  to  sell  projjerty  or  to  collect 
debts  ;  that  there  afe  no  laws  to  do  a  loyal  man  justice;  that 
''so  soon  as  these  lawful  laws  get  established  by  our  repiil|li- 
can  governor,  R.  B.  Bullock,  and  he  convenes  a  lawful  and 
loyal  radical  legislature,  we  shall  then  get  justice  done  us,  and 
we  will  again  have  a  chance  to  get  what  belongs  to  us."  The 
writer  then  says  that  she  can  see  no  necessity  of  mortgaging 
their  proi)erty  to  testator.  Asserts  in  the  most  solemn  man- 
ner the  certainty  that  he  will  receive  what  is  due  him ;  that  in 
any  contingency,  she  and  her  uncle  will  have  honor  enough 
out  of  the  large  amount  of  property  he  has,  to  place  enough 
of  it  in  the  hands  of  some  lawyer  or  friend  to  secure  him. 
Refers  to  the  watchful  care  of  providence  over  her  and  her 
uncle;  urges  the  testator  not  to  be  unmindful  of  the' mani- 
fold blessings  heaped  upon  him,  etc.  The  letter  then  proceeds 
thus :  "I  think  if  you  were  here,  or  anywhere  in  the  fix  that 
we  are,  1  would  not  have  so  far  foi^otten  your  distresses, 
never,  for  when  I  am  a  friend,  I  am  a  friend.  Oh  !  how  my 
heart  would  have  ached  for  vou,  and  I  could  not  have  reste<l 
day  or  night,  until  your  wants  had  been  supplied,  nor  would  an- 
cle have  rested  until  we  had  aided  you.  This  is  a  woman's  heartj 
I  do  not  know  a  gentleman's,  you  see,  so  you  will  |>ardon  me 
for  expressing  so  much  sincerity,  but  then  1  cannot  help  it 
I  have  ever  thought  too  much  of  you  since  we  first  met  in  tlie 
capitol  at  Washington,  to  feel  otherwise,  yet  rather  than  see 
you  suffer  one  hour,  I  would  sacrifice  much.  Yet  as  you  can- 
not lot  us  have  the  $300  00  without  mortgages  to  yon',  nither 
than  have  our,  at  present,  entirely  unincumbere<I  pro|)erty 
hampered  down  so  that  it  could  not  be  sold  at  any  hour  be- 
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tween  this  and  fall,  so  that  we  can  be  at  liberty  to  pay  you 
out  of  those  proceeds  at  any  tin)e,  as  soon  as  available,  and 
give  all  that  trouble  and  ourselves  too,  'lis  better  as  it  is,  for 
we  do  not  wish  to  owe  you  either  principal  or  interest  no  longer 
than  to  get  it  paid  up,  and  a  mortgnge  on  it  and  their  terrible 
no  laws  at  all  at  this  time,  would  neitherprosi^er  yourself  nor 
us.  We  are  too  honorable  to  give  such  a  mortgage.  I  feel  it 
would  be  a  disgrace  to  me  in  my  own  estimation,  and  I  know 
uncle  would  be  the  same.  You  did  not  send  the  money  here 
for  such  a  purpose,  but  to  speculate  in  gold  lots.  Uncle  pur- 
chased the  two  lots :  we  have  ever  considered  it  as  much  vour 
as  our  interest.  You  requested  the  note  and  uncle  gave  it  to 
you,  so  that  if  anything  should  occur  in  the  unsettled  condi- 
tion of  the  country,  you  could  lose  nothing,  no  way;  and 
again,  if  all  eventually  became  settled  here  you  would  have 
the  benefit  of  the  proceeds  of  the  lots,  did  they  prove  avail- 
able, so  that  we  have  ever  supposed  matters  between  us  were 
thoroughly  undcretood,  and  rested  until  that  time  contented. 

Yet  as  the  south  is we  concluded  it  was  much  better 

to  leave  and  go  west,  and  do  much  better  than  epst,  as  we 
thought  of  last  summer,  and  I  wrote  you,  and  this  is  what 
we  wish  to  sell  out  for,  is  to  pay  you,  to  settle  up  these  little 
debts  here,  and  while  uncle  goes  west,  for  me  to  spend  a  few 
months  north.  But  as  you  are  unwilling  to  make  a  further 
loan  of  $300  00  except  by  mortgage,  we  would  rather  do 
without  the  loan  and  make  sale  of  the  property  as  soon  as 
possible,  and  pay  you  what  we  now  owe  you,  for  'tis  impossi- 
ble to  80  entangle  the  property.  We  could  never  sell  it  at 
all  then ;  it  would  be  useless  to  try.  I  am  sorry  you  have  re- 
fused under  that  consideration.  But  with  faith  in  God  we 
will  yet  be  blessed,  we  will  try  and  m^ke  some  other  arrange- 
ment. Sincerely  hoping  that  this  will  prove  satisfactory,  with 
regards,"  etc. 

The  fourth,  dated  June  25th,  1858.    The  writer  begs  to  be 

excused  for  her  long  delay  in  replying  as  she  and  her  uncle 

were  considering  what  was  best  to  be  done ;  states  that  they 

had  finally  determined,  for  the  sake  of  plaintiff's  testator,  to 

Vol.  uii.  23. 
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remain  at  Cartersville  and  to  sell  and  pay  out  of  debt;  that 
they  will  not  leaVe  until  every  fartlitngdue  htm  is  paid;  that 
his  recent  desire  to  have  her  uncle  mortgage  to  him  $20,000 
worth  of  property  to  secure  $1,400  00,  has  made  her  sick  of 
all  debt. 

2d.  Two  letters  from  c1aim£^t  to  plaintiff,  also  objected  to, 
and  objection  overrruled.  The  first  dat'Cd  October  19th,  1869, 
acknowledging  receipt  of  favor  of  10th  instant,  informing 
claimant  of  the  death  of  testator.  This  document  was  full  of 
grief  and  of  the  profoundest  sympathy  for  the  plaintiff  on 
account  of  her  irreparable  loss  in  the  death  of  tier  husband; 
informs  plaintiff  of  the  circumstances  under  which  the  in- 
debtedness to  her  testator  was  created ;  states  that  $1,000  00 
of  the  amount  embraced  in  the  note  held  by  the  plaintiff  was 
invested  with  her  uncle  in  purchasing  gold  mining  lots,  the 
testator  requesting  the  note  only  from  her  uncle  to  secure  him 
against  loss  should  any  difficulty  arise  from  the  unsettled  con- 
dition of  the  south,  on  account  "of  its  continued  rebellious- 
ness ;"  urges  that  the  m'ining  property  will  prove  a  fortune  to 
plaintiff,  etc. 

The  second  dated  June  3d,  1870,  acknowledging  receipt  of 
letter  to  her  uncle,  which  she  replied  to  on  account  of  his  se- 
rious illness;  states  that  legal  proceedings  are  entirely  un- 
called for;  that  the  indebtedness  will  be  paid  at  the  earliest 
possible  moment ;  that  it  would  have  been  settled  before  liad 
it  not  been  for  the  severe  sickness  of  her  uncle ;  refers  to  the 
fact  that  martial  law  only  existed  then  Georgia,  to  the  confi- 
dence shown  by  her  deceased  husband  in  the  writer  and  her 
uncle,  and  begs  that  she  will  extend  the  same,  etc. 

3d.  W.  C.  Green,  who  testified  that  he  was  an  attesting 
witness  to  the  deed  from  defendant  to  claimant,  and  that  it 
was  not  executed  on  the  day  it  bears  date ;  gives  reasons  for 
this  statement. 

4th.  Record  of  suit  in  Bartow  superior  court  in  favor  of 
claimant  against  defendant  on  note  for  $15,000  00,  dated  De- 
<»ember  10th,  1865,  due  January  1st,  1866,  payable  to  claim- 
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ant  or  order,  with  credit  thereon  of  $100  00,  of  date  February 
2d,  1869.     Judgment  rendered  March  15th,'  1873. 

Then  follows  in  the  brief  of  evidence  two  letters  from  plain- 
tiff's testator  to  claimant;  by  whom  introduced  does  not  ap- 
peal*, but  it  is  supposed  by  the  claimant,  on  account  of  4heir 
bearing  on  the  case.  The  first  was  written  from  New  York, 
dated  December  11th,  1867,  as  follows :  "I  have  just  received 
your  letter  of  the  7th  instant,  in  which  you  say  you  are  to  do 
or  cause  to  be  done  what  I  have  urged  you  to  do  in  a  letter 
written  three  or  four  days  ago  on  my  return  from  the  country. 
If  you  have  any  other  property  that  will  sell,  use  it  now  while 
you  want  money  and  must  have  it.  One  dollar  now  may  be 
worth  ten  by-and-by.  I  shall  rejoice  in  being  able  to  do  any- 
thing to  help  you  accomplish  your  wishes  and  objects  with 
the  party  or  parties  of  whom  you  speak.  If  you  should  get 
here  so  that  we  could  put  our  two  heads  together  we  could 
contrive  some  good  way  to  crush  anybody  whom  you  did  not 
like  and  desired  to  be  crushed,  and  to  put  up  anybody  whom 
you  liked  and  desired  to  be  put  up.*  For  a  month  or  more 
money  will  be  scarce,  but  knowing  men  think  and  say  that 
after  that  time  there  will  be  a  change  for  the  better.  In  the 
meantime  we  must  get  ready  for  selling  or  borrowing,  or  for 
whatever  is  the  best  that  can  be  done.  Nothing  ventured 
nothing  gained.  Nobody  yet  comes  to  my  relief.  God  bless 
you." 

The  second,  from  the  same  place,  dated  December  19th, 
1867,  acknowledges  receipt  of  letter  from  claimant  of  the  14th 
instant,  in  reference  to  sale  of  mining  interest  given  to  her  by 
her  uncle,  the  defendant,  advises  her  as  to  the  best  manner  of 
effecting  such  sale,  complains  of  the  scarcity  of  money  at  the 
north,  promises  to  assist  her  in  carrying  out  her  desires,"  etc. 
The  evidence  being  closed,  the  court  held  that  the  plaintiii 
in  execution  was  entitled  to  the  opening  and  concliwion  of  the 
argument,  to  which  ruling  the  claimant  excepted. 

The  court  charged  the  jury  as  follows :  "  If  the  defendant 
in  fi,  fa,  was  in  possession  of  the  property  at  the  time  the 
levy  was  made,  this  would  cast  the  onus  on  the  claimant. 
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But  if  the  defendant  was  not  in  possession  at  that  time,  then 
the  burden  wouM  be  on  the  plaintiff  to  show  title  to  tlie 
properly  levied  on  in  the  defendant  in  fi.  fa.  Possession  by 
it^elf^  unexplained,  is  evidence  of  title  for  the  consideratioa 
of  the  jury.  If  the  defendant  and  claimant  lived  togi'tlter 
on  the  land,  or  on  any  part  of  it,  this  wouM  not  be  conclusive 
of  a  joint  possession  of  the  land  so  occupied.  If  two  persons 
are  living  together  on  land,  and  the  evidence  shows  that  one 
owns  and  claims  title  to  the  land,  and  the,  other  does  not,  then 
the  possession  would  be  in  the  one  who  owns  and  claims  tille, 
and  pot  in  the  one  who  does  not.  A  judgment  lien,  as  such, 
binds  only  the  proi>erty  which  the  defendant  in  ji.  fa.  owned 
at  the  time  the  judgment  was  rendered,  or  owned  at  some 
time  subsequent  thereto,  and  it  does  not  attach,  as  a  judgment 
lien,  to  proiHjrty  which  had  been,  btma  fde,  transferred  by  de- 
fendant before  the  date  of  the  judgment.  If  the  defendant 
in  fi.  fa,  once  owned  the  lands,  and  if  the  claimant  claims 
title  from  the  defendant  in  fi.  fa.  by  virtue  of  a  conveyance 
made  before  the  plaintiff's  ju.igment  was  rendered,  then  the 
property  would  not  be  subject  to  plaintiff's  fi.  fa.j  unless  the 
claimant's  deed  was,  for  some  reason,  void  as  against  the  plain- 
tiff. 

"  If  the  deed  from  the  defendant  to  the  claimant  was  not 
made  in  good  faith,  but  was  made  and  intended  by  the  par- 
ties thereto  for  the  purpose  of  defeating,  delaying  or  hinder- 
ing the  plaintiff  in  the  collection  of  his  debt,  or  other  cretlitora 
of  the  defendant  generally,  in  the  collection  of  their  debts» 
then  the  deed  would  be  void,  and  no  protection  to  the  claim- 
ant in  this  case.  A  voluntary  conveyance,  without  any  con- 
sideration to  support  it  other  than  love  and  affection,  cannot 
be  sustained  against  creditors  whose  debts  existed  at  the  time 
of  the  conveyance,  unless  the  maker  of  such  deed,  at  the  time 
it  was  made,  had  other  property  or  means  besides  the  property 
so  conveyed  reasonably  sufficient  to  pay  his  then  existing 
debts.  But,  on  the  other  hand,  a  voluntary  conveyance  made 
in  good  faith  and  without  any  intent  to  defraud  or  delay  cre<l- 
itors,  may  be  sustained  against  a  prior  creditor,  provided  the 
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donor  had,  at  the  time  of  the  conveyance,  other  property  rea- 
sonably sufficient  to  pay  liis  then  existing  debts. 

"But  it  is  insisted  by  claimant  that  General  Lyman,  plain- 
tiff's testator,  advised  or  consented  to  this  conveyance  to  clairti- 
ant,  and  is  bound  by  that  consent.  On  this  point  the  court 
instrncts  you  that  a  man  may  waive  his  rights  and  cannot 
complain  of  that  which  he  advises,  or  to  which  he  consents, 
with  a  knowledge  of  the  facts.  If  General  Lyman  advised 
or  consented  to  this  conveyance,  this  is  a  fact  for  your  consid- 
eration in  determining  whether  the  plaintiff  should  be  allowed 
to  attack  the  claimant's  deed.  If  such  advice  or  consent  was 
given,  claimant's  deed  would  be  valid  as  against  the  plaintiff, 
unless  tliere  were  some  false  or  fraudulent  representations  or 
concealment  by  defendant  or  claimant  which  misled  General 
Lyman,  and  induced  him  so  to  advise  or  consent,  you  must 
find  from  the  evidence  how  tliis  was." 

The  jury  found  the  property  subject.  The  claimant  moved 
for  a  new  trial  upon  the  following  grounds,  to-wit : 

1st.  Because  the  court  erred  in  ruling  that  the  plaintiff  in 
execution  was  .entitled  to  the  opening  and  conclusion  of  the 
ai^nment. 

2d.  Because  the  court  refused  to  give  certain  requests  in 
charge  to  the  jury.  These  requests  are  numerous  and  are 
omitted  as  they  were  substantially  given,  though  not  in  the 
precise  language  presented. 

3d.  Because  the  court  erred  in  admitting  the  letters  from 
claimant  to  plaintiff's  testator,  above  set  forth. 

4th.  Because  the  court  erred  in  admitting  the  record  of  the 
suit  in  favor  of  claimant  against  defendant  in  Bartow  superior 
CQurt, 

6th.  Because  the  court  erred  in  excluding  the  depositions 
of  defendant  and  in  having  him  brought  into  court  to  testify 
in  person,  under  the  circumstances  above  set  forth. 

6th.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows: "If  you  believe  from  the  evidence  that  the  defendant 
in  execution  did  have  property  other  than  that  deeded  to  the 
claimant  sufficient  to  pay  his  debts^  still,  if  you  believe  from 
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the  evidence  that  the  defendant  intended  by  tjie  transfer  to 
hinder  or  delay  creditors  in  the  collection  of  their  debts^  theo 
it  was  a  fraudulent  transfer  and  void/' 

*To  this  ground  the  presiding  judge  aUaches  a  note  to  the 
effect  that  the  language  therein  set  forth  must  be  taken  in 
connection  with  his  general  charge  to  be  properly  understood. 

7th.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled  and  the  claimant  excepted. 

M.  R.  Staxsell  ;  J.  L.  Moore^  for  plaintiff  in  errur. 
John  TV.  Wofford  ;  John  W.  Wikle,  for  defendant 

Trippe,  Judge. 

1.  The  levy  of  the  sheriff  slated  that  one  of  the  lots  levied 
on  was  in  the  {K)ssession  of  the  defendant  in  execution.  It 
did  not  specify  which  lot.  Had  the  levy  stated  which  one  of 
the  lots  was  in  his  possession,  and  if  that  fact  thus  appearing 
would  have  been  sufficient  to  shifb  the  oniis  as  to  that  lot, 
still  there  were  several  other  lots  which  would  not  have  been 
affected  by  such  entry,  and  the  rule  in  reference  to  tlie  burden 
of  proof  as  to  those  lots  would  have  been  the  same  as  if  there 
had  been  no  such  recital  of  the  possession  of  one  of  them. 

2.  The  great  issue  in  the  case  was,  that  the  conveyance 
made  by  defendant  in  execution  to  the  claimant,  was  fraudo- 
lent  as  to  the  plaintiff.  The  letters  of  the  claimant  to  the 
plaintiff  were  competent  upon  that  issue,  and  the  statements 
in  those  letters  as  to  the  condition  or  indebtedness  of  the  de- 
fendant, made  it  comi)etent  also  for  the  plaintiff  to  use  the 
record  of  the  suit  and  judgment  by  the  claimant  against  the 
defendant.  The  date  of  the  note  to  claimant,  of  the  deed  ex- 
ecuted by  the  defendant  to  claimant,  and  of  the  suit  by  claim* 
ant  on  her  note,  were  all  points  in  tke  case  which  when  con- 
sidered together,  tended  to  illustrate  the  question  before  the 

j«ry. 

3.  We  cannot  see  how  the  claimant  could  have  been  injured 
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by  the  court's  sending  for  and  requiring  the  presence  of  her 
UDcle  in  court.  He  was  claimant's  witness.  The  judge  inquired 
into  the  matter  until  he  was  satisfied  that  the  witness  was 

«  

able  to  come  into  court.  It  does  not  appear  that  the.  witness 
was,  from  mental  or  physical  weakness,  affected  by  this  requi- 
sition of  the  court  so  as  to  impair  his  mental  capacity  or 
memory,  or  tliat  any  damage  resulted  to  claimant  on  account 
of  it. 

4.  The  claimant,  when  she  took  the  deed  on  which  she  re- 
lies, knew  of  the  debt  due  the  plaintiff,  and  that  its  payment 
was  being  urged.  The  attack  upon  that  deed  is,  that  it  was 
made  with  the  intention  to  delay  or  defraud  creditors,  and 
the  jury  so  found.  It  is  not  a  sufficient  reply  to  say  that  the 
debtor  had  sufficient  pro{)erty  in  another  and  distant  state  to 
discharge  his  indebtedness.  If  a  debtor  in  this  state  can 
make  a  voluntary  conveyance  of  all  his  property  situate  here, 
and  then  the  reply  to  a  complaining  creditor  that  the  debtor 
has  property  in  Texas  or  Kansas,  be  sufficient  to  relieve  the 
transaction  of  the  charge  of  fraud,  all  the  statutory  provis- 
sions  upon  the  subject  of  fraudulent  assignments,  would,  in 
many  cases,  be  of  little  avail  to  the  creditor.  The  question 
is:  was  this  deed  made  and  received  with  a  fraudulent  intent  ? 

5.  It  was  objected  that  the  court  erred  in  qualifying  a  re- 
quest made  by  plaintiff's  counsel  to  give  a  certain  charge  to 
the  jury.  In  looking  through  the  testimony,  we  think  the 
court  had  a  right  to  add  the  qualification  it  did,  and  it  was 
its  duty  so  to  do. 

6.  The  charge  of  the  court  stated  the  true  question  to  be 
decided  by  the  jury,  to-wit :  was  the  deed  made  to  hinder 
and  delay  creditors,  and  was*  tlikt  intention  known  to  the 
claimant.  The  jury  have  passed  upon  the  facts,  the  judge 
who  tried  the  case  refused  to  interfere  with  their  finding,  and 
we  cannot  say  he  abused  his  discretion. 

Judgment  affirmed. 
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Thomas  Hambrick,  administrator,  plaintiff  in  error,  r«. 
Thomas  S.  Crawford,  defendant  in  error. 

This  case  is  controlled  by  the  decision  in  the  caw  of  Sarah  Kelly  cs.  H, 
H.  Brooks  et  al,f  50  Georgia  Reports^  582,  and  there  was  error  in  the 
refusal  of  the  court  to  grant  the  revoking  order  which  was  asked  fior. 

McGat,  Judge,  dissented. 

Judgments.  Statute  of  limitations.  Before  Judge  Hopkiss. 
Clayton  Superior  Court.    March  Term,  1874. 

This  case  was  isubmitted  to  the  presiding  judge  without  the 
intervention  of  a  jury,  upon  the  following  facts: 

At  the  May  term,  1864,  of  Clayton  superior  court  Thomas 
Hambrick,  as  administrator  upon  the  estate  of  Sarah  Jones, 
deceased,  recovered  a  judgment  against  James  F.  Johnson,  J. 
H.  Johnson  and  Thomas  S.  Crawford,  for  $1,675  00  principal, 
and  $786  00  interest.  At  the  March  term,  1869,  the  defend- 
ants moved  to  vacate  said  judgment  on  the  ground  that  the 
consideration  thereof  was  negro  slaves.  At  the  following 
September  term  this' motion  was  sustained  by  Judge  Pope, 
then  presiding.  About  September  1st,  1873,  the  execution 
based  upon  said  judgment  was  levie<l  upon  the  property  of 
Crawford,  who,  upon  November  Ist  of  that  year,  filed  his  affi- 
davit of  illegality,  setting  up  the  aforesaid  vacating  order. 

It  was  also  agreed  that  the  question  thus  presented  might 
be  decided  as  though  a  motion  to  vacate  said  oixler  was  novf 
pending  and  ready  for  a  hearing. 

The  court  sustained  the  illegality,  and  plaintiff  excepted. 

Peeples  &  Howell,  for  plaintiff  in  error. 
Speer  &  Stewart,  for  defendant. 

Trippe,  Judge. 

The  decision  in  Kdli/  vs.  Brooks  et  aL,  60  Georgia,  582, 
controls  this  case.  The  judgment  which  has  been  vacated  by 
an  order  of  the  court  on  the  ground  that  the  consideration  of 
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the  debt  was  a  slave,  was  not  dormant  when  this  motion  to 
rescind  that  order  was  made,  and  shpuld  have  been  granted  : 
See  Tyson  vs.  McAfee^  50  Georgia^  279,  and  Prescolt  vs,  Ben-- 
neU  et  oZ.,  Ibid,,  266,  and  Moaely  vs,  ifUcJiell,  decided  at  the 
present  terra. 
Judgment  reversed. 


TouvER  B.  Gooi^BY,  plaintiff  in  error,  vs.  William  W. 

Bush,  defendant  in  error. 

L  Under  section  1951,  Code,  a  promise  to  pay  the  debt  of  a  third  per- 
son is  binding  when  there  has  been  a  full  performance  by  ihe  creditor 
of  the  conditions  of  the  promise,  and  which  was  accepted  by  the  prom- 
isor  in  accordance  with  the  contract. 

2.  An  offense  against  the  person  or  property  of  a  citizen,  and  punishable 
by  fine  and  imprisonment  or  a  more  severe  penalty,  may  be  settled  by 
the  prosecutor  and  offender  when  there  is  no  indictment  or  special 
presentment.  The  act  of  28th  October,  1870,  found  in  section  4706, 
Code,  only  affects  the  right  to  settle  such  cases  as  provided  by  section 
4606,  Irwin's  Revised  Code,  after  action  has  been  taken  by  the  grand 

Statute  of  frauds.  Criminal  law.  Settlement.   Before  Judge 
Pottle.    Oglethorpe  Superior  Court.   April  Term,  1874. 

Bush  sued  Goolsby,  in  the  justice  court  of  the  two  hundred 
and  thirty-sixth  district,  on  the  following  account: 

1872.    '' Toliver  B.  GooUby, 

'•  To'WiUiam  W.  Bush,       Dr. 

"To  41 J  bushels  corn  at  8l  31  per  bushel $54  00 

"  To  balance  due  on  horse 28  00 


$82  00" 

The  defendant  pleaded  the  general  issue,  want  of  consider- 
ation, the  statute  of  frtiuds,  and  that  if  he  promised  to  pay 
the  account  sued  on  it  was  in  consideration  of  the  suppression 
of  a  prosecution  against  one  George  Martin  for  a  misdemeanor* 


334  SUPREME  COURT  OF  GEORGIA. 

Goolsby  OS.  Bush. 

The  jdstice  rendered  jiuigment  for  the  plaintiff,  and  the  de- 
fendant appealed  to  the  superior  court.  Upon  the  trial  iatlie 
last  mentioned  tribunal,  the  evidence  made  the  followingcase: 

The  plaintiff  had  one  George  Martin  in  his  employ  as  a  la- 
borer during  the  year  1871.     Martin  then  became  indebted 
to  him  the  amount  of  the  above  account,  and  agreed  that  his 
minor  son,  Booker,  should  tvork  for  him  during  the  year  1872, 
for  the  purpose  of  paying  off  the  same.     Booker  accordingly 
commenced  work,  but  after  remaining  a  few  weeks  ran  off, 
having  bpen  enticed  away,  as  plaintiff  believed,  by  his  fiither, 
who  then  resitled  in  Athens.     Plaintiff  sued  out  a  warrant 
against  George  Martin  for  enticing  away  his  servant  during 
his  term  of  employment.     George  was  accordingly  arrested 
and  brought  back  to  Lexington,  in  Oglethorpe  county,  ac- 
companied by  his  son,  Booker.     At  this  place  plaintiff  met 
the  defendant,  and  entered  into  a  parol  contract  in  reference 
to  said  laborers,  to  the  effect  that  the  defendant  would  employ 
them  on  his  farm  for  the  year  1872,  at  a  price  to  be  thereaf- 
ter fixed,  and  pay  to  the  plaintiff  the  account  which  he  held 
against  George  Martin.     Tlie  plaintiff,  in  consideration  of  the 
aforesaid,  consented  to  this  Arrangement,  and  agreed  uot  to 
prosecute  George  any  further.     He  was  bound  over  to  appear 
at  the  next  superior  court,  to  answer  foV  the  misdemeanor  with 
which  he  was  charged,  the  defendant  becoming  his  security. 
The  prosecution  was  not  thereafter  pressed.      George  and 
Booker  worked  for  the  defendant  during  the  year  1872,  but 
he  has  not  paid  the  account. 

The  defendant  testified  th^t  he  only  agreed  that  if  the  la- 
borers were  not  prosecuted  further  and  were  turned  over  to 
him  for  the  year  1872,  he  would  pay  to  the  plaintiff  what 
George  made  after  reimbursing  himself  for  whatever  it  be- 
came necessary  to  furnish  him ;  that  before  the  close  of  the 
year  defendant  notified  the  plaintiff  that  the  crop  of  George 
was  gathered  and  to  come  and  get  his  pay.  That  after  hold- 
ing Mie  corn  and  the  money  from  th6  cotton,  amounting  to 
$40  00,  for  some  time,  plaintiff  failing  to  come,  on  Uie  de- 
mand of  George^  he  was  compelled  to  turn  the  same  over  to 
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him.    That  he  never  kuevv  the  araouut  of  the  account  which 
the  plain tfflPclairae<l  to  be  due. 

The  court  charged  the  jury,  among  ot1)er  tilings,  as  follows: 
*'If  defendant  promised  to  pay  plaintiff  the  sum  of  ^82  00, 
in  consideration  that  the  plaintiff  would  give  up  the  negroes, 
or  his  claim  on  them  for  their  labor  in  1872,  and  if  the  un- 
derstanding was  that  the  debt  of  George  Martin  was  to  be 
canceled  or  extinguished  upon  the  negroes  going  to  defend- 
ant's, and  the  promise  made  by  the  defendant  to  the  plaintiff 
to  pay  him  the  sum  due  by  the  negroes,  then  I  charge  you 
that  it  was  the  debt  of  the  defendant  Goolsby,  and  not  within 
the  statute  of  frauds/' 

"I  also  charge  you  that  if  the  plaintiff  consented  for  the 
negroes  to  quit  his  employment  and  go  to  the  defendant,  and 
the  defendant  assumed  the  payment  of  the  debt,  the  negro, 
Martin,  consenting  to  the  arrangement,  that  was  in  law  an 
extinguishment  of  plaintiff's  debt  upon  George  Martin,  and 
he  could  not  afterwards  collect  it  out  of  Martin/' 

To  each  of  which  charges  the  defendant  excepted. 

The  jury  found  for  the  plaintiff.  The  defendant  moved 
for  a  new  trial  because  the  verdict  was  contrary  to  law  and 
evidence,  and  because  of  error  in  the  aforesaid  charges.  The 
motion  was  overruled  and  defendant  excepted. 

J.  D.  Mathews  ;  E.  C.  Shackelford,  by  Z,  D.  Habri- 
soy,  for  plaintiff  in  error. 

W.  G.  Johnson,  for  defendant. 

Trippe,  Judge. 

1.  Plaintiff  below  gave  up  to  the  defendant  his  claim  to  the 
«*rvant  Booker,  under  the  contract  that  defendant  would  pay 
him  the  debt  due  from  Martin,  the  father  of  Booker.  That 
portion  of  the  contract  was  executed.  Plaintiff  lost  Brookft-'s 
services  toward  paying  the  debt  due  from  Martin,  and  the 
de/eodant  got  them  and  also  the  services  of  Martin  himself 
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Qnder  a  promise  to  pay  plaintiff's  debt.  Section  1951  of  the 
Code  excepts  from  the  operation  of  the  statute  of  •frauds  all 
cases  where  there  has  been  performance  on  one  side  accepted 
by  the  other  in  accordance  with  the  contract.  This  casecomes 
within  that  rule. 

2.  It  was  objected  that  the  contract  was  illegal,  because  it 
involved  the  settlement  or  compromise  of  an  offense  agaiust 
the  penal  Code.     Section  4609  of  Irwin's  Revised  Code,  pro- 
vides that  all  offenses  not  punishable  by  fine  and  imprisoa- 
ment  or  a  more  severe  penalty,  may  be  settled,  etc.    The  pen- 
alty provided  for  the  offense  alleged  to  have  been  settled,  is 
not  fine  and  imprisonment,  nor  can  it  be  both  :  Code,  section 
4500.     Under  these  sections,  it  was  not  illegal  to  settle  it. 
The  act  of  1870,  Code,  section  4706,  applies  to  cases  where 
there  has  been  an  indictment  found  or  special  presentment 
made.     If  cither  of  these  exists,  then  it  is  that  there  can  be 
no  settlement,  unless  by  the  approval  and  order  of  the  court 
on  examination  into  the  merits  of  the  case.     Here  there  was 
neither  an  indictment  nor  presentment.    It  may  be  added  that 
tiie  act  making  it  an  offense  to  entice  the  servant  from  his  em- 
ployer, and  prescribing  the  punishment  therefor,  is  unaffected 
by  any  act  making  misdemeanors  punishable  as  provided  in 
section  4310  of  the  Code.     The  act  of  1866  was  subsequent 
to  a  somewhat  general  act  on  the  subject  of  penalties  for^mis- 
demeanors  and  is  not  controlled  by  it. 

Judgment  affirmed. 


Harvey  Mosely,  plaintiff  in  error,  vs.  Robert  G.  Mitch- 
ell, trustee,  d  al.,  defendants  in  error. 

This  case  comes  within  the  principle  of  the  decision  in  KeUy  vi.  S^oofcs 
^aL,  50  Georgia^  582,  and  as  the  motion  to  reinstate  was  not  made 
until  after  the  cause  of  action  was  barred  by  the  statute  of  limitatioos^ 
it  was  properly  overruled. 

Warn  EH,  Chief  Justice,  dissented. 
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Judgments.  Practice  in  the  Superior  Conrt.  Statute  of 
limitations.  Before  Judge  James  Johxsok.  Muscogee  Su- 
|)erior  Court,     October  Term,  1873. 

At  the  November  term,  1873,  of  the  superior  court  of  Mus- 
coi^ee  county,  Harvey  Mosely  petitioned,  in  brief,  as  follows : 

On  April  2d,  1861,  he  loaned  to  Mre.  Ann  Sealy  and.Johu 
Scaly  S2,187  60,  taking  their  note  therefor,  payable  on  the 
iiret  of  the  ensuing  January.  In  order  to  secure  the  payment 
of  said  note,  Robert  G.  Mitchell,  as  trustee  for  Mrs.  Ann  Sealy, 
and  the  said  Ann  Sealy,  executed  and  delivered  to  him  their 
mortgage  on  two  lots  in  the  city  of  Columbus.  At  the  No- 
vember term,  1867,  he  petitioned  for  the  foreclosure  of  said 
mortgage,  and  a  rule  nisi  issued  and  was  duly  servcil.  This 
case  remained  upon  the  proper  docket  until  the  May  term, 
1871,  of  the.  court,  when  it  was  stricken  on  account  of  the 
fail  are  of  tlie  plaintiff  to  file  an  affidavit  of  the  payment  of 
taxes  as  required  by  the  relief  act  of  October  13th,  1870,  bat 
1)0  judgment  of  dismissal  has  ever  been  entered.  No  motion 
to  reinstate  said  cause  has  been  heretofore  made  on  account  of 
the  decision  of  the  supreme  court  of  the  state  sustaining  the 
constitutionality  of  such  relief  law.  He  therefore  prays  that 
said  cause  be  now  reinstated. 

This  petition  was  sustained  by  the  affidavit  of  counsel.  The 
only  record  evidence  of  the  dismissal  was  the  entry  upon  the 
l>ench  docket  as  follows :  "  Dis.  No  affidavit  filed.  Thurs- 
day, June  22,  1871."       ' 

It  was  showii  by  parol  that  the  dismissal  was  on  motion  of 
defendants. 

The  court  refused  to  reinstate,  and  the  plaintiff  excepted, 

Peabody  &  Bkannon,  for  plaintiff  in  error. 
Thoknton  &  Grimes,  for  defendants. 

Trippe,  Judge. 

It  is  sufficient  to  say  that  this  case  comes  within  the  prin- 
ciple of  the  rule  adopted  in  the  case  of  Kelly  vs.  Brooh,  50 
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Georgia,  582,  and  as  the  cause  of  action  was  barred  by  the 
statute  of  limitation  when  the  motion  was  made  to  reinstate, 
there  was  no  error  in  the  judgment  of  the  court  in  refusing 
the  motion.  For  the  reasons  which  control  my  opinion  on 
this  question,  I  refer  to  what  I  said  in  the  cases  of  Tisonn, 
McAfee,  50  Georgia,  279,  and  Prescott  vs.  Bennett  et  oLy  Ibid,^ 
266.  As  to  the  question,  when  was  the  mortgage  in  this  case 
barred  by  the  statute  of  limitations,  see  the  case  of  John  Georgt 
V8.  James  Gardner,  49  Georgia,  441. 
Judgment  affirmed. 

McCay,  Judge,  concurred. 

On  the  ground  that  the  judgment  moved  against  being  of 
such  a  character  as  the  party  might  have  correcte<l  by  bill  of 
exceptions  and  he  having  failed  to  do  so,  he  is  barred  after  the 
lapse  of  thirty  days  from  the  adjournment  of  the  court  giving 
the  judgment. 

Warner,  Chief  Justice,  dissenting. 

It  appears  from  the  record  that  the  plaintiff's  case  was  dis- 
missed from  the  docket  of  the  court  in  which  the  same  was 
pending  at  the  May  .term,  1871,  because  no  affidavit  of  the 
payment  of  the  taxes  had  been  filed.  At  the  November  term, 
1873,  the  plaintiff  made  a  motion  to  reinstate  the  case  on  the 
docket,  which  motion  was  refused.  As  the  court  had  no  legal 
power  or  authority  to  dismiss  the  plaintiff's  case  out  of  court 
for  that  cause,  the  plaintiff  should  have  been  allowed  to  have 
reinstated  the  same  on  the  docket  where  it  rightfully  belonged; 
but  if  the  judgment  of  dismissal  stood  in  his  way,  then  the 
motion  to  set  aside  that  judgnient  was  made  in  time,  as  heW 
by  a  majority  of  this  court,  in  Prescott  vs.  Bennett,  50  Ge&f- 
gia,  266.  The  case  that  was  dismissed  for  non-payment  of 
taxes  was  a  petition  to  foreclose  a  mortgage  on  real  estate. 
When  was  the  mortgage  barred  by  the  statute  of  limitatiou?. 
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Thomas  Daniels,  plaintiff  in  error,  vs,  Meinhard  Broth- 
ers &  Company  et  cd.y  defendants  in  error. 

1.  A  garnishee,  by  his  answer,  discbarges  himself  from  any  li&bilily  nn- 
der  the  summons.  There  is  no  traverse  of  his  answer,  and  subse- 
quently money  of  the  principal  debtor,  coming  into  his  hands,  another 
summons  is  served  upon  him.  Under  this  la^t  summons  he  returns 
the  money  into  court : 

HM,  that  no  lien  nnder  the  first  garnishment  attached  to  the  money. 

2.  If  intermediate  the  answer  to  the  first  summons  and  the  service  of  the 
second,  there  was  a  hoiva  fide  transfer  of  the  claim  diie  the  debtor 
(and  which  was  collected  by  the  garnishee)  to  another  creditor,  such 
last  mentioned  creditor  has  a  good  claim  to  the  money. 

3.  The  holder  of  a  fire  insurance  policy,  after  a  claim  against  the  com* 
pany  has  accrued  under  it,  may  bona  fide  assign  in  writing  an  interest 
in  the  same  to  a  creditor  to  the  extent  of  such  creditor's  debt. 

4.  Garnishment  sued  out  against  and  served  upon  A  and  B,  agents  of  an 
insurance  company,  does  not  bind  a  debt  or  liability  due  from  the  com- 
pany to  the  principal  debtor,  unless  theagents  have  the  funds  due  such 
debtor,  or  its  equivalent,  in  their  ha^ds  at  the  time  of  their  answer. 
If,  after  the  money  is  sent  to  the  agents  by  the  company,  a  similar 
garnishment  is  served  upon  them,  it  is  the  latter  service  which  fixes 
the  lien  of  the  garnisheeing  creditor. 

Garnishment.  Principal  and  agent.  Insurance.  Debtor 
and  creditor.  Before  Judge  Schley.  Chatham  Superior 
Court.    May  Terra,  1874. 

Meinhard  Brothers  &  Company,  Max  Krauss  &  Company, 
Lilienthal  &  K!bhn,  and  Symons  &  Company,  defendants  in 
error,  were  creditors  of  one  Philip  A.  Zoller,  who  bad  sus- 
tained a  loss  by  fire  of  certain  goods  which  were  covered  by 
a  jK)licy  of  insurance  issued  to  him  by  the  Franklin  Fire  In- 
surance Company  of  Philadelphia,  through  their  agents  in 
Savannali,  Purse  &  Thomas.    J3n  March  14th,  1872,  Mein- 
liard  Brothers  &  Company,  and  Max  Krauss  &  Company, 
commenoed  suit  against  Zoller,  in  the  city  court  of  Savannah, 
and,  on  the  same  day,  had  summons  of  garnishment  served  upon 
{$aid  Purse  &  Thomas  as  the  agents  of  said  insurance  com- 
]>any,  requiring  them  to  appear  at  the  May  term,  1872,  of  the 
said  city  court,  to  answer  what  they  were  indebted  to  .^aid 
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Zoller  ;  at  the  said  May  term,  they  obtained  judgment  against 
said  Zoller  for  the  amounts  of  their  claims,  and  subseqaeotly, 
during  said  term,  the  said  garnishees  answered  denying  wy 
indebtedness  to  said  Zoller,  and  their  answer  was  never  tra- 
versed or  in  any  way  objected  to.  After  the  adjournment  of  said 
court,  said  creditors,  on  the  27th  day  of  June,  1872,  without 
giving  any  new  bond  or  making  any  new  affidavit,  caused  a 
second  summons  of  garnishment  to  be  served  on  said  Purse  & 
Thomas  by  which  they  were  required  to  answer  at  the  follow- 
ing July  term  of  said  court,  what  they  were  indebted  to  said 
Zoller,  at  the  time  of  said  summons,  27th  of  June,  1872,  and 
between  that  date  and  the  time  of  making  return  thereto.  Oa 
the  17th  day  of  August,  1872,  said  garnishees  answered  said 
summons,  admitting  at  that  time,  17th  August.  1872,  an  in- 
debtedness to  said  Zoller  of  $800  00,  which  amount  was  re- 
ceived by  them  from  the  Franklin  Fire  Insurance  Com |)any  of 
Philadelpia,  as  the  loss  by  said  Zoller  covered  by  said  policy 
of  insurance. 

Lilienthal  &  Kohn,  defendants  in  error,  obtained  judgment 
against  said  Zoller  at  the  same  May  term  and  on  the  same 
day  as  said  Meinhard  Brothers  &  Company,  ^nd  Max  Kraos^ 
&  Company,  and  pursued  the  same  course  with  like  results  as 
hereinbefore  stated,  with  thi8  exception  only,  that  they  did  not 
commence  suit  until  the  I8tirday  of  April,  1872,  or  sue  out 
any  summons  of  garnishment  prior  to  that  time. 

The  remaining  defendants  in  error,  Symons  &  Company, 
commenced  suit  against  said  Zoller,  in  a  magistrate's  court,  on 
the  6th  day  of  April,  1872,  and  obtained  ju<lgment  on  the 
27th  day  of  the  same  month,  having,  at  the  commencement 
of  said  suit,  garnished  said  Purse  &  Thomas,  and  sul)sequent- 
ly  obtained  judgment  against  them  as  garnishees,  they  having 
made  a  return  on  the  1 7th  day  of  August,  similar  to  that  made 
in  the  cases  before  stated.  At  the  November  term,  1872,  of 
the  city  court  of  Savannah,  the  judge  of  said  court  passed  the 
following  order: 

"  It  appearing  to  the  court  that  the  sum  of  $800  00  has 
becQ  returned  by  Purse  &  Thomas,  as  agents  of  the  Franklin 
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Fire  Insurance  Company  of  Philadelphia,  garnishees,  as  in 
their  nands  subject  to  the  order  of  the  court ;  and  it  further 
appearing  that  there  are  various  parties  besides  those  in  this 
court,  who  claim  certain  interests  in  and  liens  upon  said  fund, 
which  parties  are  represented  by  Thomas  R.  Mills,  Jr.,  and 
R.  R.  Richards,  attorneys  of  this  court;  and  it  being  further 
represented  that  all  parties  in  interest  are  anxious  and  willing 
that  all  claims,  and  liens,  and  priorities  existing  against,  or 
arising  out  of,  said  sura  of  money,  or  which  any  one  or  all  of 
said  parties  may  have,  should  be  determined  by  this  court  in 
as  full  a  manner  as  if  it  were  a  court  of  equity,  sitting  for  the 
purpose  of  distributing  said  eum  of  money  according  to  the 
priorities  established  by  law.     It  is  ordered  that  said  parlies, 
so  represented  by  said  attorneys,  Thomas  R.  Mills,  Jr.,  and  R. 
R.  Richards,  be,  and  they  are  hereby  permitted  to  file  in  this 
court  a  statement  of  their  respective  cases,  after  which  they 
shall  have  all  such  rights  in  this  court  as  they  might  or  could 
have  had  had  they  regularly  claimed  said  money  by  a  proceed- 
ing instituted  for  that  purpose.     The  statements  of  said  cases 
shall  not,  however,  be  conclusive  upon  those  parties  who  have 
brought  said  sum  of  money  into  court,  but  they,  or  any  of 
them,  shall  have  the  right  to  traverse  the  truth  of  the  facts  al- 
leged therein.         (Signed)  W.  S.  Chisholm,  Judge." 

Whereupon  said  Symons  &  Company  filed  a  statement  of 
their  case  in  substance  as  heretofore  set  forth,  and  plaintiff  in 
error  also  filed  the  statement  of  his  claim  in  substance  as  fol- 
lows :  That  said  Zoller,  prior  to  sustaining  said  loss  covered 
by  said  policy  of  insurance,  was  indebted  to  him  in  the  sum 
of  $326  00,  and  upon  applying  for  payment,  after  said  loss 
was  sustained,  said  2ioller  offered  to  pay  him  out  of  the  money 
which  would  accrue  out  of  said  policy,  which  was  then  in  the 
hands  of  T.  R.  Mills,  Jr.,  and  S.  W.  Goode,  attorneys  at  law, 
for  collection,  against  said  insurance  company ;  that  said  Zoller, 
in  consideration  of  his  said  indebtednes  and  a  forbearance  on 
plaintiff  in  error's  part  to  sue  him,  delivered  to  him  on  the 
27th  day  of  March,  1872,  the  following  order  or  draft : 

Vol.  liii.  24. 


\ 
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"  Messrs  Mills  and  Goode  will  please  pay  to  Thomas  Dan- 
iels the  sum  of  three  hundred  and  twentj-sLx  ($326  00)  dol- 
lars out  of  the  money  due  me  on  policy  of  insurance  given  by 
the  Franklin  Insurance  Company  of  Philadelphia,  through 
their  agents^  Purse  &  Thomas^  at  Savannah,  Georgia. 

(Signed)  P.  A.  Zoller. 

«27th  March,  1872/' 

"Accepted,  and  payable  when  we  collect  the  money  on  said 
policy.  (Signed)  "  T.  R.  Mills,  Jr., 

"Samuel  W.-GooDE, 

"per  Goode." 

•That  on  the  28th  day  9f  March,  1872,  the  following  paper, 
as  additional  evidence  of  plaintiff  in  error's  interest  io^said 
policy,  was  delivered  to  him  by  said  2ioIler: 

"  $326  00.  To  T.  R.  Mills,  Jr.,  and  S.  W.  Goode.  In 
consideration  of  a  forbearance  to  sue,  I  hereby  transfer  and 
assign  to  Mr.  Thomas  Daniels  an  interest  to  the  extent  of 
$326  00  in  my  policy  in  the  Franklin  Fire  Insurauce  Com- 
pany, said  policy  to  be  collected  by  my  attorneys,  and  that 
amount  to  be  paid  to  him  out  of  proceeds. 

(Signed)   ,  "  P.  A.  Zoller." 

"  Accepted,  payable  when  collected. 

(Signed)  "  T.  R.  Mili^,  Jr., 

"S.W.  Goode." 

That  in  addition  to  the  said  orders  or  drafts,  the  following 
arrangement  was  agreed  upon  between  said  Zoller  and  his 
said  attorneys,  and  plaintiff*  in  error,  on  said  27th  day  of 
March,  1872,  all  being  present;  that  on  and  after  date  plain- 
tiff in  error  had  an  interest  to  tlie  extent  of  $326  00  in  said 
policy  of  insurance,  and  said  attorneys  were  to  hold  said  pol- 
icy and  collect  any  amount  due  or  to  be  due  thereon,  for  plain- 
tiff in  error's  benefit  to  the  extent  of  his  said  interest,  and  for 
the  purpose  of  first  paying  said  accepted  orders  or  drafts,  lu^ 
notice  of  plaintiff  in  error's  said  interest  in  said  policy  was, 
on  the  same  day,  given  to  said  insurance  company  through 
^heir  said  agents,  Purse  &  Thomas, 
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There  being  no  question  effect  in  dispute  the  court  ordered 
said  fund  to  be  distributed  among  llie  defendants  in  error,  to 
the  exclusion  of  plaintiff  in  error.  The  latter  petitioned  for 
the  writ  of  cei^tiorari  which  was  ordered  to  issue.  Afterwards, 
on  the  final  hearing,  the  decision  of  the  city  court  was  affirmed 
except  in  one  unimportant  particular.  To  which  ruling  plain- 
tiff in  error  excepted. 

.    E.  R.  Richards,  by  A.  B.  Smith,  for  plaintiff  lu  error. 

Julian  Hartridge,  by  George  A.  Mercer,  for  defend- 
ants. 

Trippe,  Judge. 

1.  When  the  garnishees  answered  the  first  summons  and 
there  was  no  traverse  of  that  answer,  they  were  discharged 
from  any  liability  under  that  proceeding.  From  the  facts 
shown  by  the  record,  they  could  have  made  no  other  answer 
than  the  one  they  did.  They  had  no  money  or  effects  of  the 
principal  debtor  in  their  hands.  Those  proceedings  being 
thus  ended  or  determined,  another  gamfshment  was  served 
upon  them,  and  under  this,  money  was  returned  into  court. 
No  lien  under  the  first  garnishment  could  attach  to  this  fund 
because  it  was  not  a  garnishment  pending ;  it  was  functus 
officio^  else  there  was  no  necessity  for  the  second  garnishment. 

2.  Intermediate  the  answer  to  the  first  and  service  of  the 
second  summons,  the  debt  on  which  the  money  afterwards  was 
paid  to  the  garnishees,  had  been  assigned  to  another  creditor 
of  the  principal  debtor.  When  the  money  was  thus  received 
by  the  garnishees,  the  claim  on  which  it  was  collected  did  not 
belong  to  the  debtor,  nor  was  the  money  his,  at  least,  so  far 
as  to  the  amount  of  the  assignment.  The  claim  that  Zoller, 
(the  debtor)  held  against  the  insurance  company,  was  a  chose 
in  action,  and  section  2244  of  the  Code  says :  that  all  choses 
in  action  arising  niK>n  contract,  may  be  assigned  so  as  to  vest 
the  title  in  the  assignee.  The  case  of  Walton  vs.  Bdhune, 
37  OeorgiUj  319,  goes  far  in  sustaining  theriglits  of  creditors 
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to  claims  which  have  been  assigned  by  a  debtor  for  the  pay- 
ment of  creditors^  and  that,  too^  as  against  other  creditors  who 
att{ich  and  garnish  for  the  purpose  of  reaching  the  claims  so 
assigned :  See  Drake  on  Attach.^  section  709;  13  Mass.,  304; 
17  Johns,  284. 

3.  We  see  no  reason  why  the  hohler  of  a  fire  insurance 
policy,  after  a  claim  against  the  company  has  accrued  under  it, 
may  not  bona  fide  assign  in  writing,  an  interest  in  it  to  a  cred- 
itor, and  to  the  extent  of  the  debt  due  such  creditor.  Here  the 
assignment  was  formal  and  in  writing,  with  an  order  to  the 
debtor's  attorneys,  in  whose  hands  the  claim  on  the  insurance 
company  was  placed,  and  an  acceptance  of  that  order  by  the 
attorneys.  It  is  similar  in  many  of  its  features  to  the  case  in 
37  Georgia,  supra.  * 

4.  This  court,  in  the  case  of  Selma  JRome  andDatton  Rati- 
road  Company  vs.  Tyson,  48  Georgia,  351,  held  that  a  for- 
eign   corporation  doing  business  in  this  state  may  be  gar- 
nished for  a  debt  it  may  owe  in  the  state.   But  there,  although 
the  service  of  the  summons  was  on  the  agent,  it  was  directed 
to  the  corporation.     Had  it  simply  been  a  summons  directed 
to  the  agent  of  the  corporation,  it  would  not  have  bound  it. 
It  could  not  have  been  treated  as  anything  more  than  a  pro- 
cess to  the  party  to  wliom  it  was  addressed  and  upon  whom  it 
was  served.     If  Purse  &  Thomas  had  had  in  their  hands  at 
the  time  the  first  summons  was  sei*ved  upon  them,  the  money 
which  was  afterwards  sent  to  them,  then  it  could  have  been 
reached'by  it,  and  doubtless  they  would  have  made  answer 
accordingly.     But  that  garnishment  sued  out  and  served  upon 
them,  to-wit :  Purse  &  Thomas,  agents,  etc.,  was  not  a  pro- 
cess against  the  insurance  company,  and  did  not  bind  a  debt 
or  liability  due  from  the  company  to  the  principal  debtor. 
We  think  there  was  error  in  the  judgment  of  the  court  post- 
poning the  claim  of  plaintiff  in  error  to  other  creditors,  and 
are  of  opinion  that  a  bona  fide  transfer  made  by  the  debtor, 
P.  A.  Zoller,  of  an  interest  in  his  claim  against  the  insnrance 
company,  gave  the  assignee  a  right  to  his  portion  of  the  fund 
superior  to  that  of  the  creditors  whose  garnishments  were 
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sued  out  subsequent  to  the  assignment,  and  which  brought  the 
raonev  into  court. 
Judgment  reversed. 


'  James  L.  Pierce,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  If  a  witness  knowingly  and  willfully  swears  falsely  in  a  material  mat- 
ter, his  testimony  should  be  rejected  entirely,  unless  it  be  corroborated 
by  the  facts  and  circumstances  of  the  case,  or  other  credible  evidence ; 
and  it  is  not  a  correct  rule  for  the  court  to  charge  the  jury,  that  credit 
rnny  be  given  to  such  a  witness,  without  also  charging  the  necessity  for 
such  corroboration. 

2.  If  a  defendant  on  trial  for  using  obscene  langnage  to  a  female,  re- 
quests the  court  to  charge,  that  the  words  must  be  offensive  and  an  in- 
sult to  the  one  to  whom  they  are  spoken  to  make  them  criminal,  and 
the  words  are  of  themselves  insulting  and  obscene,  the  burden  is  on 
bim  to  show  such  provocation  for  speaking  them,  as  would  amount  to 
a  justification,  before  he  is  entitled  to  such  charge. 

3.  Where  it  is-competent  to  prove  drunkenness,'  a  witness  may  give  the 
facts  on  which  he  bases  his  opinion  and  from  those  facts  state  what 
that  opinion  is. 

4.  Upon  the  question  of  the  admissibility  of  such  testimony  in  a  crim- 
inal case,  it  is  held  by  a  majority  of  this  court,  that  it  is  competent  for 
the  state  to  prove  that  a  short  time  previous  to  the  commission  of  the 
offense  charged,  the  accused  was  intoxicated,  provided  such  testimony 
makes  it  probable  that  the  intoxication  continued  and  existed  at  the 
^inae  the  alleged  criminal  act  was  done. 

Trippb,  Judge,  dissents  on  the  last  point,  as  follows : 

AVbitst  it  may  not  be  objectionable  in  a  criminal  case,  for  the  witness  for 
the  state  in  giving  the  facts  which  constitute  the  offense  charged,  to 
state,  as  part  of  the  res  gestcBf  that  the  defendant  was  intoxicated,  it  is 
not  competent  for  the  prosecutor  to  prove,  as  an  independent  fact  in 
the  case,  that  the  accused  was  drunk  a  short  while  before  the  commis- 
sion of  the  act  charged,  although  it  be  so  near  to  that  time  as  to  make 
it  probable  that  the  intoxication  continued  to  the  time  when  the  offense 
wad  alleged  to  have  been  committed.  Such  evidence  would  neither 
excuse  the  crime,  if  offered  by  the  accused,  nor  is  it  competent  either 
to  impeach  the  character  or  legally  to  show  a  greater  probability  of  his 
^oilt. 
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Criminal  lav/.  Witness.  Evidence.  Charge  of  Court. 
Drunkenness.  Before  Judge  McCutchbjj.  Bartow  Supe- 
rior Court.    September  Adjourned  Term^  1873. 

James  L.  Pierce  was  indicted  for  the  offense  of  nsing  ob- 
scene and  vulgar  language  in  the  presence  of  Lucintbia  E. 
Jones,  a  female,  on  March  31st,  1871.  He  pleaded  not  guilty. 
There  was  no  question  made  by  the  evidence  except  as  to  the 
fact  of  the  use  of  the  language  charged.  The  jury  found  tbe 
.  defendant  guilty,  but  recommended  him  to  the  mercy  of  tb^ 
court.  The  errors  complained  of  will  suflSciently  appear  from 
the  motion  for  a  new  trial,  together  with  the  following  synop- 
sis of  a  portion  of  the  testimony: 

Mrs.  Jones  testified  as  to  the  use  of  the  language  charge<l, 
and  that  she  asked  the  defendant  at  the  time  if  he  was  drunk 
or  crazy ;  to  which  he  replied  that  he  was  neither,  but  was 
under  the  influence  of  morphine,  and  felt  '' mighty  good;" 
that  no  one  wa?  present  except  the  witness  and  the  defendant 

It  was  disclosed  tliat  the  defendant  was  the  pastor  of  the 
Methodist  church  in  Cartersville;  that  the  same  afternoon 
the  offense  is  alleged  to  have  been  committed,  he  performed 
the  funeral  service  at  the  burial  of  a  Mrs.  Espy,  a  member 
of  his  church ;  that  shortly  after  (the  evidence  does  not  d\9^ 
close  the  intervening  time)  the  discharge  of  this  pastoral 
duty,  he  went  to  tlie  house  of  Mrs.  Jones,  when  the  obscene 
and  vulgar  language,  according  to  the  evidence  for  the  slate, 
was  used.  The  prosecution  proved,  over  the  objection  of 
the  defendant,  by  James  E.  Roberts  and  Agnes  Terrell,  facts 
tending  to  show  that  he  was  under  the  influence  of  stimu- 
lants from  the  time  of  leaving  the  residence  from  which  tbe 
corpse  was  taken,  to  his  return  from  the  grave-yard.  These 
witnesses  were  allowed  to  give  their  opinions,  based  on  the 
facts  testified  to  by  them,  that  the  defendant  was  drunk.  Ev- 
idence was  also  introduced  tending  to  show  that  he  was  sober. 

It  is  impossible  to  gather  from  the  record  the  exact  time 
which  elapsed  between  the  defendant's  dei>arture  from  the 
former  residence  of  Mrs.  Espy,  and  his  arrival  at  the  house 
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of  Mrs.  Jones.     It  appeared  that  the  funeral  service  at  the 
grave  was  unusually  short. 

A  motion  for  a  new  trial  was  made  upon  the  following 
grounds : 

1st.  Because  the  court  allowed  the  witnesses,  James  E. 
Roberts  and  Agnes  Terrell,  to  testify  that  the  defendant  was 
drunk  on  the  day  and  immediately  preceding  the  time  of  the 
alleged  offense. 

2d.  Because  the  court  allowed  these  witnesses  to  give  t|jeir 
opinions  that  the  defendant  was  drunk  at  the  time  aforesaid. 

3d.  Because  the  court  refused  to  charge  the  jury  as  follows : 
"The  speaking  of  the  words  charged  in  the  indictment,  to  be 
a  crime,  must  have  been  an  insult  to  Mrs.  Jones  at  the  time 
they  were  uttered,  and  if  the  evidence  showed  that  the  words 
were  spoken  to  her  and  in  her  presence,  and  were  not  offensive 
to  her,  they  were  not  criminal  and  the  defendant  should  be 
acquitted." 

4th.  Because  the  court  charged  the  jury  as  follows:  "If 
any  witness  has  sworn  willfully  and  knowingly  false  in  any 
one  particular,  such  witness  is  thereby  discredited,  and  you. 
may  disregard  the  entire  testimony  given  by  that  witness. 
But  if  you  are  satisfied  that  any  jwrtion  of  the  testimony  of 
such  witness  is  reasonable  or  true,  you  are  not  bound  to  dis^' 
believe  such  portion.  You  are  not  bound  to  disbelieve  a 
truth  because  it  may  come  from  an  unworthy  witness.  You 
have  to  find  what  is  the  truth  in  respect  to  every  material 
matter/' 

The  motion  was  overruled  and  the  defendant  excepted. 

Warbek  Akin  ;  Abda  Johnson  ;  William  T.  Wop- 
ford,  for  plaintiff  in  error,  cited  the  following  authorities. 

Ist.  Evidence  as  to  drunkenness  inadmissible:  Roscoe's 
Ev.  1st.,  57;  1  Green.  Ev.,  sections  51,  52. 

2d.  Opinions  as  to  drunkenness  inadmissible :  Code,  section 
3867  ;  24  Ga.  R.,  518 ;  36  Ibid.,  64 ;  38  Ibid.,  409 ;  45 
Ilnd.,  443. 

3d.  Charge  erroneous  as  to  credibility  of  witness  who  had 
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sworn  falsely;  iSfcarkie's  Ev.,  section   520;  7  Wheat., 283; 
13  Ga.  R.,512;  23/6iU,297;  Ibid.,  576. 

4th.  Request  to  charge  should  have  been  given:  4l6a.R., 
278 ;  14  Peter's  R.,  198 ;  24  Pick.  R.,  370. 

A,  T.  Hackett,  solicitor  general;  J.  A.  W.  Johnson; 
John  W.  Wofpokd,  for  the  state. 

1st.  Opinions  of  witnesses  as  to  drunkenness,^  based  on 
facts,  admissible:  Code,  section  3867;  10  Ga.  R.,  511;  12 
Ibid.,  257,  271 ;  31  Ibid.,  465 ;  38  Ibid.,  409 ;  6  Ibid.,  244; 
20  Ibid.,  480,  600;  24  Ibid.,  518;  30  Ibid.,  116 ;  17  Ibid., 
484 ;  24  Ibid.,  26. 

2d.  Charge  as  to  credibilitj  of  witness  correct:  ISGn.  R., 
508;  22  Ibid.,  478  ;  23  Ibid.,  216 ;  34  Ibid.,  339;  47  Ibid., 
71;  Code,  section  3875. 

Trippe,  Judge. 

• 

The  grounds  taken  in  the  motion  for  a  new  trial  are  ood- 
sidered  in  Hie  inverse  order  from  what  they  appear  io  the 
motion. 

1.  In  the  case  of  Morris  Fishd  vs.  Lockard  &  Irdand, 
52  Georgia  Reports,  632,  the  judge  of  the  superior  court,  on 
the  trial  thereof,  charged  the  jury,  that  "if  a  witness  swears 
willfully  and  knowingly  false, even  to  a  collateral  fact,  bis 
testimony  ought  to  be  rejected  entirely,  unless  it  be  so  corrob- 
orated by  circumstances  or  other  unimi)eached  evidence,  as 
to  be  irresistible."     Up9n  a  review  ot  that  charge  it  >vas  held 
to  be  error,  and  that  although  the  charge  was  in  the  words  of 
the  head-note  to  the  case  of  Ivey  vs.  The  State,  23  Georgia, 
236,  upon  an  examination  of  the  judgment  of  the  court  ia 
that  case,  it  did  not  sustain  the  rule  to  the  full  extent  to 
which  it  went  in  the  head-note.     It  was  also  said  that  it  ^sni^ 
much  broader  than  the  rule  stated  in  Day  dk  Company  vs* 
Crawford,  13  Georgia,  508,  which  is,  that  "if  a  witness  swear 
willfully  false   upon  any  one  material  point,  the  jury  are  at 
liberty  to  disregard  his  testimony  altogether  unless  corrobor- 
ated  by  circumstances,  or  other  unimpeachable  evideaee." 
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Reference  was  also  made  to  the  decision  in  McLean  vs.  Clark, 
47  Georgia,  508,  in  which  it  is  held  that  "the  point  upon 
which  the  untruth  is  stated  must  be  material."  We  think 
the  true  rule  to  be  deduced  from  these  decisions,  and  one 
that  is  proper  to  be  given  in  charge  to  the  jury  when  the 
question  arises,  is,  if  a  witness  knowingly  and  willfully  swears 
falsely  in  a  material  matter,  his  testimony  should  be  rejected 
entirely  unless  corroborated  by  the  facts  and  circumstances  of 
the  case,  or  other  credible  evidence.  And  we  do  not  think 
that  it  is  a  correct  charge  for  the  court  to  say  that  credit  may 
be  given  to  such  a  witness,  without  also  stating  the  necessity 
for  such  corroboration.  The  charge  of  the  court  in  this  case 
gave  no  such  qualification,,  stated  nothing  as  to  corroborating 
circumstances  or  evidence,  and  in  that,  there  was  error. 

2.  The  court  was  requested  to  charge  that  the  words  al- 
leged to  have  been  usetl  by  the  defendant  must  have  been  of- 
fensive and  an  insult  to  the  one  to  whom  they  were  spoken,  to 
make  them  criminal.     The  statute  defining  the  offense  with 
whicli  defendant  is  charged,  says,  any  person  who  shall,  mth^ 
out  provocaiiorif  use  to  or  of  .another,  and  in  his  presence,  op- 
probrious words,  etc.,  or  who  shall,  in  like  manner*,  use  obscene 
and  vulgar  language  in  the  presence  of  a  female,  shall  be  guilty, 
etc.     If  the  provocation  for  the  speaking  of  the  words  be 
giveu  and  proved,  then  the  justification  is  made  out,  whether 
the  words  be  offensive  and  an  insult  or  not.     If  the  words 
used  be  of  themselves  obscene  and  vulgar,  the  question  of  de- 
fense would  be,  after  the  state  had  proved  there  was  no  provo- 
cation^ whether  there  was  in  fact  any  provocation  for  speaking 
them.     The  test  of  this  could  not  be,  simply  whether  they 
were  offensive  and  an  insult  to  the  pei'son  to  whom  they  were 
addressed.     That  fact  might  be  a  circumstance  affecting  the 
inquiry  as  to  there  having  been  a  provocation,  but  not  one  to 
determine  absolutely  the  defendant's  guilt  or  innocence. 

3.  As  to  whether  it  is  competent  for  a  witness  to  give  his 
opinion  upon  the  question  of  the  drunkenness  of  a  person,  it 
is  like  other  matters  of  that  sort,  and  if  the  facts  upon  which 
the  opinion  is  based  are  stated,  the  witness  may,  from  those 
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facts,  state  what  that  opinion  is.  It  was  said  iu  C%«ic6  vs,  Tk 
State,  31  Georgia,  466,  467,  that  the  testimony  was  wholly 
uuexoeptionable,  where  the  witness  stated,  "  prisoner, /rom 
his  appearance,  had  been  drinking."  "Although  witness  did 
not  see  him  drinking,  yet  he  judged,  from  his  manner  and  ap- 
pearance, that  he  had  been  drinking;  had  seen  him  frequent- 
ly in  that  condition  before."  Many  citations  could  be  given 
sustaining  the  admissibility  of  such  opinions  under  the  quali- 
fications stated. 

4.  It  was  objected  by  counsel  for  defendant  that  it  was 
not  competent  for  the  prosecution  to  introduce  evidence  agai;^t 
him  showing  that  he  was  intoxicated.     Upon  this  point  it  is 
held  by  a  majority  of  this  court,  that  it  was  competent  for  the 
state  to  prove  that  a  short  time  previous  to  the  commission  of 
the  offense  charged,  the  accused   was  intoxicated,  provided 
such  testimony  makes  its  probable  that  the  intoxication  con- 
tinued, and  existed  at  the  time  the  alleged  criminal  act  was 
done.     This  is  the  judgment  of  the  court  on  this  point,  but  I 
cannot  concur  in  it.     I  understand  it  is  put  on  the  ground 
that  it  is  but  giving  the  surrounding  circumstances  at  the  time 
of  the  commission  of  the  offense,  as  a  part  of  the  res  gestae    I 
will  not  deny  that  a  witness  for  the  state  in  giving  the  facts 
which  constitute  the  offense  charged — the  transaction  itself— 
may  state  as  part  of  the  res  gestae,  that  the  defendant  was  in- 
toxicated at  the  time.     Indeed,  it  is  difficult  to  conceive  what 
could  then  hapi^en  which  the  witness,  who  gives  an  account 
of  the  occurrence,  may  not  state.     Certain  it  is,  that  many 
things  are  competent  to  be  given  iu  evidence,  or  I  .would 
leather  say,  may  be  detailed  by  the  witness,  as  being  apart  of 
the  res  gestce,  which  would  be  incompetent,  fjrom  any  other 
witness.     What  could  be  the  object  or  effect  of  such  testimony 
in  this  case?    It  will  be  admitted  that  it  could  not  be  intro- 
duced for  the  purpose  of  attacking  the  character  of  the  de- 
fendant.    He  had  not  put  his  character  in  issue,  and  the  state 
could  not.     Nor  will  it  be  claimed  that  its  legal  effect  woald 
be  to  show  a  greater  probability  of  defendant's  guilt.    This 
being  so,  there  could  be  nothing  in  the  issue  on  trial  vihuA 
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would  be  legally  affected  by  such  evidence.  The  chief  wit- 
ness for  the  state,  who  proved  the  res  gentas,  did  not  say  the 
defendant  was  intoxicated ;  and  though  the  rule  of  evidence 
might  have  permitted  her  to  state  that  fact,  if  true^  yet,  I 
caunot  think  the  prosecution  was  entitled  to  prove  as  an  iur 
dependent  fact  in  the  case  that  the  accused  was  intoxicated  a 
short  while  before  the  commission  of  th^ct  charged,  although 
it  be  so  near  to  that  time  as  to  make  it  prol>able  that  tlie  in- 
toxication continued  to  the  time  when  the  offense  Avas  alleged 
to  have  been  committed.  The  danger  of  admitting  such  evi- 
dence is  illustrated  in  this  case.  Some  of  the  witnesses  affirm 
that  the  defendant  was  drunk,  others  deny  it.  All  the  wit- 
nesses testifying  on  this  point  saw  him  at  the  same  time. 
Here,  then,  was  conflicting  testimony  on  a  matter  which,  in 
law,  was  immaterial  upon  the  question  of  defendant's  guilt, 
the  issue  to  be  tried,  and  yet  the  burden  of  meeting  it  was 
forced  on  the  accused,  and  the  mind  of  the  jury  unnecessarily 
distracted  by  it.  No  one  could  voluntarily  submit  to  a  charge 
of  drunkenness,  whose  moral  character  might  be  ruined  by 
it,  and  he  ought  not  to  be  compelled  to  contest  such  a  charge 
made  by  testimony,  unless  it  has  a  legal  signifioance  and  force 
on  the  issue  under  investigation.  A  new  trial  is  gmnted  on 
the  first  ground  noticed  in  this  opinion. 
Judgment  revereed. 


Albbbt  B.  Ross,  administrator,  et  a/.,  plaintiffs  in  error,  vs. 
The  Central  Railroad  and  Banking  Company,  de- 
fendant in  error. 

1,  If,  in  an  action  of  ejectment,  the  defendant  set  up  title  by  prescrip- 
tion, to* wit:  seven  years  adverse  possession  under  color  of  titlci  it  is 
no  reply  to  the  defendant's  case  to  show  that  the  plaintiff  has  been 
*'by  fraud  debarred  or  deterred  from  his  action,"  unless  it  further  ap 
pear  that  the  defendsnt,  or  those  whose  adverse  possession  it  is  nec- 
essary he  shall  tack  with  his  to  make  out  his  prescriptive  title,  hav« 
been  guilty  of  or  had  knowledge  of  the  fraud. 
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2.  The  limitation  act  of  1856,  prescribing  that  no  limitation  shall  ran 
against  an  unrepresented  estate  unless  the  lapse  exceed  fire  years,  u 
wtll  as  section  2688  of  the  Code  providing  substantially  the  same  thing 
as  to  prescription,  apply  to  the  causes  of  action  existing  in  fsvor  of 
estates  unrepresented  at  the  time  of  the  passing  of  the  act  of  18S6,60 

•  far  as  to  require  the  said  estates  to  be  represented  within  five  yeara 
from  the  passage  of  said  act. 

Waukbb,  Chief  Justice,  dissented. 

Ejectment.  Prescription.  Statute  of  limitation.  Admin- 
istrators and  executors.  Before  Judge  Hill.  Bibb  Superior 
Court.     October  Adjourned  Term,  1873. 

Reported  in  the  opinions. 

J.<&  J.  C.  Rutherford,  for  plaintiffs  in  error. 

Lyon  &  Irvin,  for  defendant. 

McCay,  Judge. 

1.  The  principal  question  in  this  case  is  the  true  construc- 
tion of  section  2688  of  the  Code,  in  those  words  of  it  which 
provide,  among  other  exceptions  to  tlie  statute  of  limitations, 
"cases  of  fraud  debarring  or  deterring  the  other  party  from 
his  action  until  the  fraud  is  discovered."  It  is  contended 
that  if  the  plaintiff  was  deprived  of  his  riglits  by  fraud,  no 
110  matter  by  whom,  tliat  the  statute  never  went  against  him, 
no  matter  who  was  in  possession,  until  the  fraud  is  discovered. 
That  he,  the  plaintiff,  stands  as  one  under  disability,  as  an 
infant,  lunatic,  and  the  statute  does  not  run.  On  the  other 
hand,  it  is  contended,  and  so  the  court- below  decided,  that  the 
reply  of  fmud  can  only  be  made  to  the  i^ei'son  guilty  of  the 
fraud,  and  that  if  the  property  has  gone  into  the  possession 
of  one  guiltless  of  any  participation  in  the  fraud,  the  statute 
runs  in  his  favor  from  the  date  of  his  possession,  no  matter 
when  the  plaintiff  may  have  discovered  the  original  wrong. 
It  is  certainly  a  startling  proposition  insisted  on  by  the  plain- 
tiff in  error.  It  is  simply  tliis:  that  if  one  be  deprived  of  his 
rights  by  frmid,  that  no  length  of  time,  ilo  change  of  owner- 
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shipy  no  bona  fdes  of  new  parties  can  ever  bar  the  person 
wronged,  or  his  heirs,  until  the  fraud  be  discovered.     To  put 
a  case:  Suppose  one,  one  hundred  years  ago,  had  been  de- 
prived of  his  rights  by  the  spoliation  of  a  will.     So  long  as 
the  fraud  remains  undiscovered,  no  matter  what  new  parties, 
new  interests  and  new  rights  may  arise,  the  statutory  bar 
never  arises  until  the  statutory  period  after  the  discovery  of 
the  fraud.     It  seems  to  me  that  this  view  of  this  section  is 
utterly  inconsistent  with  sections  2679  and  2683.     Those  sec- 
tions expressly  require  the  person  setting  up  the  prescription 
to  have  been  tinctured  with  the  fraud,  or  to  have  had  notice 
of  it,  at  the  time  of  his  going  into  possession,  before  they  deny 
to  his  possession  the  character  of  being  adverse.     The  con- 
struction of  section  2688,  as  contended  for,  Would  make  it 
depend  entirely  upon  the  discovery  of  tlie  plaintiff,  no  matter 
how  honest  and  bona  fide  the  defendant  may  be,  no  matter 
how  long  his  possession.     The  position  is,  that  the  person  de- 
frauded, and  his  heirs,  are  uudef  disabiliti/,  that  they  are  out  of 
the  statute,  by  its  express  words,  and  that  no  matter  how  long 
the  defendant,  though  entirely  innocent,  may  have  been  in  the 
op^,  avowed  and  notorious  possession,  he  is  not  protected. 
So  startling  a  proposition,  one  that  unsettles  every  title  in  the 
state,  requires  a  close  examination.     In  my  judgment  such  is 
not  the  meaning  of  the  law  makers.     To  state  the  proposition 
in  othev  words,  it  is  this :    If  the  original  wrong  be  a  fraud^ 
no  matter  by  whom,  if  the  plaintiff  can  say  that  the  fraud 
has  only  been  discovered  within  seven  years,  he  is  entitled 
to  recover,  no  matter  how  long  and  no  matter  how  honest  the 
claim  and  the  possession  of  the  defendant  may  be.     This  sec- 
tion of  the  Code  first  came  into  our  law  by  the  act  of  1856  : 
See  acts  of  1855  and  1866,  pamplilet,  page  236.     In  that  act, 
as  well  as  by  tiie  Code,  the  statute  of  limitations  was  made  in 
terms  to  apply  to  courts  of  equity  as  at  law,  and  it  is  just  here, 
ivJiere,  in  my  judgment,  the  error  of  those  who  give  the  statute 
the  construction,  that  this  provision  puts  the  plaintiff  upon 
the  ground  of  being  under  disability,  arises.     The  provision 
did  not  exist  in  the  English  statute  of  limitations,  nor  in  our 
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act  of  1767,  and  the  subsequent  acts,  until  1856.  It  was  a 
rule  adopted  by  courts  of  chancery  in  England  to  regulate 
and  limit  their  power  to  interfere.  They  were  not  bound  by 
the  statute  of  limitations.  They,  however,  refused  redress 
when  the  plaintiff's  demand  was  a  stale  one,  and  they  laid 
down  the  broad  rule  that  a  demand  never  became  stale  against 
one  guilty  of  a  fraud  until  the  fraud  was  discovered. 

It  was  not  upon  the  ground  that  the  plaintiiF  was  under 
disability  :  Lord  Redesdale,  in  Hoveden  V8,  Lord  Annesley, 
2  Sch.  and  Lef.  R.,  634,  lays  down  the  rule  and  the  reason  of 
it  as  follows :  '^That  the  statute  ought  not  in  conscience  to 
run ;  the  conscience  of  the  party  being  so  affected  that  be 
ought  not  to  be  allowed  to  avail  himself  of  the  lajise  of  time." 
Judge  Story*  in  the  case  of  Pratt  vs.  Northam,  6  Mason 
Rep.,  110,  enunciates  a  similar  doctrine.  That  was  a  case 
where  an  administrator  had  got  into  his  hands,  assets,  bonds, 
etc.,  belonging  to  the  intestate  in  England,  which  were  not 
known  by  the  heirs  to  have  belonged  to  him,  and  the  heirs  had 
only  lately  discovered  the  fact,  the  administrator  having  made 
no  return  of  such  bonds,  and  fraudulently  concealed,  not  only 
that  he  had  them,  but  that  they,  in  fact,  existed.  The  suit 
was  against  the  administrators  of  the  security  on  his  bond,  and 
Judge  Story  says :  '*  It  is  said  here  is  a  case  of  fraud,  and 
fraud  constitutes,  inequity,  a  good  exception' to  the  statutes  of 
limitation.  But  then  the  fraud  must  be  the  fraud  of  the  party 
setting  up  the  bar  of  the  statute.  If  this  statute  is  to  be 
avoided  by  any  fraud  it  must  be  the  fraud  of  the  parties 
themselves,  and  not  of  third  persons  with  whom  they  have 
no  connection  or  privity.  There  is  no  pretence  in  this  case 
of  any  fraud  on  the  part  of  the  testator  of  these  defendants, 
the  security."  As  I  have  said,  the  rule  does  not  tarn  on 
the  disability  of  the  pltfintifiT,  but  on  the  fraud  of  the  de- 
fendant. He,  the  guilty  party,  shall  not  be  allowed  to  say 
that  his  own  concealment  of  the  plaintiff's  rights  shall  work 
in  his  favor.  And  the  very  words  of  this  section  of  the  Code 
indicate  this  idea.  It  is  not  put  or  classed  with  disabiSH^f 
but  under  the  head  of  exceptions;  and  the  language  is  not 
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general  in  cases  of  fraud  debarring  the  plaintiff,  .but  de- 
barring the  other  party,  the  party  opposite  to  himself  in  the 
•  fraudulent  transaction.  For  these  reasons  we  think  the  charge 
of  the  judge  was  right.  *The  defense  of  the  plea  of  prescrip- 
tive right  Xvas  good  in  the  defendant  and  those  under  whom 
it  claims  without  notice.  The  reply  of  fraud  was  only 
good  in  case  the  conscience  of  the  defendant  was  affected  by 
tiie  fraud.  It  is  not  a  case  of  disability  in  the  plaintiff,  but 
a  case  where  the  law  says  to  the  defendant,  you  shall  not  take 
advantage  of  your  own  fraud,  unless  the  plaintiff  has  kept 
still  seven  years  after  its  discovery. 

2.  We  think,  too,  that  the  act  of  1856,  and  the  Code,  set- 
ting the  statute  of  limitations  in  operation  against  unrepre- 
sented estates  on  the  lapse  of  five  years,  applied  to  cases  then 
in  existence.  They  come  within  the  letter  of  the  law,  that 
is,  if  the  statute  be  treate(l  as  beginning  to  run  at  the  passage 
of  the  act,  and  there  is  no  hardship  or  unfairness  in  so  apply- 
ing it.  Such,  too,  has  been  the  usual  understanding  of  the  act* 
Judgment  affirmed. 

Trippe,  Judge,  concurred,  but  furnished  no  written  opinion. 

Wabner,  Chief  Justice,  dissenting. 

It  appears  frohi  the  record  in  this  case  that  William  Bond 
was  the  owner  of  a  city  lot  in  the  city  of  Macon,  and  died  in 
the  possession  thereof,  leaving  one  child,  Mrs.  Kah,  formerly 
Mrs.  O'Connor,  who  had  two  children  by  O'Connor,  her  for- 
mer husband,  named  William  and  Bridget.  William  died  in 
1860;  Bridget  intermarried  with  Dillard,  and  died  in  1863. 
Bond,  the  father  of  Mrs.  Kah,  died  in  1851.  In  September, 
1852,  Mrs.  Kah  conveyed  the  city  lot  in  dispute,  by  deed,  to 
Thompson.  In  1859,  Thompson  dbnveyed  the  lot,  by  deed, 
to  Blake.  In  1869,  Blake  conveyed  the  lot,  by  deed,  to  Jones, 
and  in  December,  1869,  Jones  conveyed  the  lot,  by  deed,  to 
the  Central  Railroad  and  Banking  Company,  the  present  de- 
fendant. Within  a  year  or  two  after  the  death  of  Bond, 
Dillard,  the  husband  of  Bridget,  who  is  now  in  life,  took  out 
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lettei^  of  administration  on  the  estate  of  Bond,  and  sued 
Thompson  for  the  lot.     Thompson  filed  a  bill  to  enjoin  that 
suit,  which  was  per[)etually  enjoined  by  the  decree  of  the 
court,  on  the  ground,  we  suppose,  (though  it  does  not  affirm- 
atively appear,)  that  he  liad  pnrchase<l  the  lot  from  Mrs.  Kali, 
the  heir-at-law  of  Bond,  and  there  were  no  debts  of  the  de- 
ceased to  he  paid.     Thom])son,  and  those  claiming  under  him, 
have  been  in  possession  of  the  lot  since  liis  purchase  from  Mrs. 
Kah.     In  1869  or  1870,  it  was  discovered,  for  the  first  time, 
that  Bond  left  a  will,  the  contents  of  which  were  duly  proved, 
as  well  as  the  destruction  thereof  by  Mrs.  Kah,  and  a  copy 
of  the  same  was  duly  established  by  the  court  of  ordinary  of 
Bibb  county,  admitteil  to  record,  and  Ross  was  appointed  ad- 
ministrator with  the  will  annexed,  on  the  estate  of  William 
Bond,  deceased.     By  the  will  of  Bond  the  lot  in  dispute  was 
devised  to  Bridget,  the  wife  of  Dillard.   This  suit  was  brought 
in  the  name  of  the  plain tiiT  on  the  demise  of  Ross,  the  admiD- 
istrator  of  Bond,  with  his  will  annexed,  and  on  the  demise  of 
Dillard,  who  was  the  husband  of  Bridget,  the  devisee  under 
the  will,  against  the  defendant  to  recover  the  possession  of 
the  lot  in  dispute.     The  defendant  claims  title  by  prescriptjon 
under  the  2683d  section  of  the  Code.     The  evidence  in  the 
record  is  clear  that  Bond  died  leaving  a  will,  by  which  he 
devised  the  lot  in  controversy  to  his  grand-daughter,  Bridget, 
the  wife  of  Dillard;  that  shortly  after  the  death  of  Bond,  his 
daughter  and  only  child,  Mrs.  Kah,  destroyed  the  will  by 
burning  it;  that  she  concealed  the  fact  of  there  being  a  will 
and  its  destruction,  fin^m  the  devisee  and  her  husband,  Dil- 
lard, and  everybody  else,  so  far  as  the  record  shows,  except 
Thompson,  to  whom  she  communicated  the  facts  when  be 
purchased  the  lot  from  her.     There  is  no  evidence  that  Blake, 
Jones  or  the  defendant,  had  any  notice  of  the  fraudulent  de- 
struction of  the  will  and  concealment  thereof,  at  the  time  of 
their  respective  purchases  of  the  lot.     This  suit  was  com- 
menced within  less  than  seven  years  from  the  discovery  of  tlie 
fraud,  and  the  question  is,  whether  the  plaintiff  is  barred  of 
his  right  to  recover  the  possession  of  the  lot  as  against  thede* 
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fendant?    The,  defendant  insists  that  it  has  a  good  title  by 
prescription,  as  against  the  plaintiff,  because  it,  Jones  and 
Blake,  have  been  in  the  adverse  possession  of  the  lot  for  more 
than  seven  years  under  written  evidence  of  title,  without,no- 
tice  of  any  fraud  brought  home  to  either  of  them.     This  may 
be  all  very  well,  so  far  as  they  are  concerned,  if  the  prescrip- 
tive title  under  which  they  clainii  had  been  running  in  their 
/itvor  as  against  the  plaintiff  in  this  suit.     But  was  it  running 
in  tlieir  favor  as  against  him?     Mra.  Kah  had  no  title  to  the 
lot  when  she  conveyed  it  to  Thompson.    Thompson  conveyed 
none  to  Blake,  nor  Blake  to  Jones,  nor  Jones  to  the  defend- 
ant.   The  title  to  the  lot  was  in  the  devisee  under  Bond's 
will,  and  if  there  had  been  no  statute  of  limitations  or  pre- 
scription, no  one  would  question  the  plaintifF^s  right  to  re- 
cover the  possession  of  the  lot  from  the  defendant,  on  the 
strength  of  his  own  title.     If  the  plaintiff  is  excepted  from  the 
operation  of  the  statute  of  limitations,  or  prescription,  until 
the  discovery  of  the  fraudulent  concealment  and  destruction 
o(  the  will,  then  neither  the  statute  of  limitations  or  pre- 
scription, run  against  him  in  favor  of  the  defendant. 

Was  the  plaintiff  in  this  case  excepted  from  the  operation 
of  the  statute  of  limitations,  or  prescription,  until  the  discov- 
ery of  the  fraud?    The  2931st  section  of  the  Code  declares 
that  if  the  defendant,  or  those  under  whom  h^  claims,  has  been 
guilty  of  a  fraud  by  which  the  plaintiff  has  been  debarred  or 
deterred  from  his  action,  the  period  of  limitation  shall   run 
only  from  the  time  of  the  discovery  of  the  fraud.  The  2688th 
section  declares  that  a  prescription  does  not  run  in  cases  of 
fraud  debarring  or  deterring  (he  othei*  party  from  his  action, 
until  the  fraud  is  discovered.     This   section  relating  to  pre- 
scription, it  will  be  observed,  does  not  restrict  the  fraud  by 
which  the  plaintiff  has   been  debari^  or  deterred  from   his 
action,  to  the  fraud  of  the  defendant,  or  those  under  whom  he 
claims,  but  declares  in  general  terms  that  a  prescription  does 
not  run  in  cases  of  fraud  debarring  or  deterring  the  other 
party  from  his  action.     The  defendant  claims  the  benefit  of 
the  prescription  as  running  in  its  favor.     The  plaintiff  is  the 
Vol,  lui.  26. 


378    SUPREME  COURT  OF  GEORGIA. 

■ 

Ross  et  al,  vs.  The  Central  Railroad  and  Banking  Cbinpany. 

other party^  who,  by  the  fraudulent  concealment  and  destruc- 
tion of  the  testator's  will  was  debarred  and  prevented  from 
all  knowledge  of  his  rights  under  it,  and  consequently  was 
debarred  and  prevented  from  bringing  his  action  to  recover 
the  same.  If  the  facts  disclosed  in  this  record  do  not  make  a 
case  of  fraud  within  the  words  and  meaning  of  the  statute, 
which  necessarily  debarred*  and  deterred  the  plaintiff  from 
bringing  his  action  to  recover  the  possession  of  the  lot  deviaed 
by  the  testator's  will,  it  is  extremely  difficult  to  say  what  would 
constitute  a  case  of  fraud,  which  would  prevent  the  running 
of  the  statute  as  against  a  plaintiff  claiming  the  benefit  of  tlie 
exception  made  by  it  in  his  favor.  As  already  remarked,  tbe 
2688th  section,  in  relation  to  a  prescription  not  running  in 
cases  of  fraud,  is  not  confined  to  the  fraud  of  the  defendant 
and  those  under  whom  he  claims,  as  declared  in  the  2931st 
section,  but  if  it  did,  the  defendant  in  this  case  claims  title  to 
the  blunder  Mrs.  Kali,  who  was  the  actual  perpetrator  of  the 
fraud,  and  under  Thompson  who  had  knowledge  of  it  at  the 
time  he  purchased  the  lot  from  her.  The  defendant  has  no 
other  paper  title  to  the  lot  except  that  which  it  derived  under 
und  through  Mrs.  Kah,  who  concealed  and  destroyed  the  will 
of  her  father  in  order  that  she  might  inherk  his  property  as 
his  heir-at-law.  The  fact  that  administration  was  taken  out 
on  Bond's  estate  in  ignorance  of  the  fraudulent  concealment 
and  destruction  of  his  will,' and  the  decree  obtained  by 
Thompson,  who  had  knowledge  of  the  existence  of  the  will 
at  the  time,  has  no  legal  significance  or  effect  whatever  as  to 
the  rights  of  the  devisee  of  Bond,  under  his  will,  even  if  tbe 
grant  of  administration  by  the  ordinary  on  Bond's  estate  was 
not  void.  The  devisee  of  Bond,  under  his  will,  was  not  a 
party  to  thaf  proceeding,  and  is  not  bound  by  it,  and  none  of 
the  parties  pretend  to  have  derived  their  title  to  the  lot  under 
any  judicial  sale  or  order  of  any  court.  The  title  of  the  de- 
fendant is  derived  from  Mrs.  Kah,  and  she  had  none  to  con- 
vey. If  the  plaintiff  had  been  an  infant  at  the,  time  of  the 
commencement  of  the  defendant's  prescriptive  title,  it  would 
hardly  be  contended,  we  suppose,  that  the  prescription  would 
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have  ruu  against  him.     Why  not?     Because  he  would  have 
been  excepted  from  the  operation  of  the  statute.     Just  so  in 
this  case,  the  prescription  did  not  run  in  favor  of  the  defend- 
ant as  against  the  plaintiff,  who  is  the  other  party,  because  of 
the  fraud  of  Mrs.  Kah  in  the  destruction  and  concealment  of 
the  testator's  will,  which  fraudulent  act  debarred  and  deterred 
him  from  his  action  until  the  fraud  was  discovered.     The  de- 
fendant cannot  claim  a  prescriptive  right  to  the  lot  except  by 
the  terms  of  the  statute  which  confers  that  right.     The  ques- 
tion in  this  case,  is  not  whether  the  defendant  has  had  posses- 
sion of  the  lot  for  seven  years  under  written  evidence  of  title 
and  a  bona  fide  claim  of  right,  but  the  question  is  whether  the 
defendant  can  claim  a  prescriptive  title  to  the  lot  in  dispute 
under  the  statute  as  against  the  plaintiff,  who  was  debarred 
and  deterred  by  fraud  from  instituting  his  action  against  the 
defendant  to  recover  the  possession  of  the  lot  until  the  fraud 
was  discovered  by  him.    The  plaintiff  being  excepted  from  the 
operation  of  the  statute  under  which  the  defendant  claims  its 
prescriptive  title  to  the  lot,  therefore,  no  prescription  ran  in 
its  favor  as  against  the  plaintiff  until  the  discovery  of  the 
fraud  by  him.     The  defendant  cannot  claim  the  benefit  of  the 
statute  of  prescription    for  its   protection,  when   that  same 
statute  expressly  declares  that  it  does  not  run  in  cases  of  fraud 
debarring  or  deterring  the  other  party  from  his  action  until 
the  fraud  is  discovered.     The  plaintiff  in  this  case  is  the  other 
party,  and  no  prescription  ran  against  him  in  favor  of  the 
defendant  as  to  the  possession  of  the  premises  in  dispute  until 
the  discovery  of  the  fraud.     The  defendant  cannot  claim  a 
title  by  prescription  under  the  statute,  and  at  the  same  time 
repudiate  that  part  of  the  same  statute  which  cjeclares  in  ex- 
press terms,  that  prescription  does  not  run  in  its  favor,  on 
the  statement  of  facts  disclosed  by  the  record  in  this  case. 
I  am,  therefore,  of  the  opinion  that  the  judgment  of  the  court 
below  should  be  reversed. 
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Clabk,  defendant  in  error. 

A  bill  was  filed  against  G.  E.  Clark  and  G.  W.  Morgan,  as  tenants  m 
ifommon,  to  enjoin  tbe  erection  of  a  mill-dam  and  to  abate  the  same, 
and  the  mill  pond,  as  a  nuisance.  The  injunction  was  refused  by  tbe 
chancellor,  and  the  bill  is  still  pending.  In  the  meantime,  another 
bill  was  filed  against  Clark,  individually,  charging  that  the  dam  had 
been  washed  awaj,  that  complainants  had  agreed  for  value  with  the 
counsel  for  Clark,  and  bj  Clark's  authority,  that  a  decree  might  be 
taken  on  the  first  bill,  perpetually  enjoining  the  defendants  from  erect- 
ing the  dam ;  that  Clark  was  disregarding  the  said  agreement,  and  was 
repairing  and  erecting  the  dam,  and  that  Morgan  had  no  farther  inter- 
est in  the  mill,  having  sold  to  Clark.  The  last  bill  prayed  for  a  specific 
performance  of  the  contract  with  Clark,  and  .in  the  meantime  for  an 
injunction  against  him.  It  appeared  on  the  hearing  of  this  second  ap- 
plication for  an  injunction  that  Morgan's  interest  in  the  property  had 
been  assigned  as  a  homestead  for  his  wife  and  children : 

ffeldt  that  the  chancellor  was  not  in  error  in  refusing  the  injunction,  as 
Morgan  was  not  a  party,  the  more  especially  as  the  testimony  was  con- 
flicting as  to  Clark  being  the  sole  owner. 

Injunction.  Party.  Specific  performance.  Before  Judge 
Clark.  Sumter  county.  At  Chambers.  September  iUstj 
1874. 

The  facts  of  this  case  are  sufficiently  reported  in  the  above 
head-note. 

R.  F.  Lyon  ;  Hawkins  &  Hawkins  ;  Jack  Bbown,  for 
plaintiffs  in  error. 

N.  A.  Smith  ;  C.  T.  Goode,  for  defendant. 
Trippb,  Judge. 

The  second  bill  was  against  Clark  individually.  The  con- 
tract it  seeks  to  enforce  was  made  with  Clark.  That  contract 
involved  a  disposition  of  the  case  made  by  the  first  bill  to 
which  Morgan  was  a  party.  Morgan  had  a  right  to  be  heard 
upon  the  question  as  to  his  interest.  It  furtliermore  appeared 
that  Morgan's  interest  in  the  property  had  been  assigned  as  a 
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homestead  for  his  wife  and  children.  The  testimony  was  also 
oonflicting  upon  the  point  as  to  Clark  being  the  sole  owner. 
Surely,  a  specific  performance  of  a' contract  with  Clark,  and  a 
decree  under  that  contract  restraining  Morgan  from  the  use  of 
property  in  which  the  original  bill  charged  he  bad  an  interest, 
and  to  which  bill  he  was  a  party,  could  not  be  granted,  unless 
Morgan  was  a  party  to  the  proceedings  in  which  such  a  de- 
cree was  sought  Under  this  view,  and  more  especially  as 
there  was  contradictory  testimony  as  to  Clark's  having  the 
title  to  the  whole  property,  and  that,  too,  without  a  right  on 
the  part  of  Morgan  to  be  heard,  we  cannot  say  there  was  error 
in  the  refusal  of  the  injunction  prayed  for. 
Judgment  affirmed. 


SiiULS  B.  Palmour,  for  use,  etc.,  plaintiff  in  error,  vs. 
John  Palkoub,  defendant  in  error. 

1.  To  an  action  broagbtnpon  an  indorsement  of  a  judgment,  which  stip- 
ulated that  the  indorser  was  to  be  liable  if  the  defendant  in  the  judg- 
ment ''proves  insolvent,''  a  plea  denying  the  insolvency  of  such  de- 
fendant is  not  a  plea  in  .abatemeat. 

2.  As  the  property  assigned  as  a  homestead  to  the  defendant  in  the  judg- 
ment had  ever  been,  since  the  transfer,  subject^  to  the  same,  and  is  of ' 
greater  value  than  the  amount  of  the  judgment,  we  do  not  think  that 
the  verdict  was  against  the  weight  of  evidence  so  as  to  make  it  an  abuse 
of  discretion  in  the  judge  who  tried  the  case,  to  refuse  to  set  it  aside. 

Indorsement.  Judgment  New  trial.  Before  Judge 
Knight.    Dawson  Superior  Court.    April  Term,  1864. 

Silas  B.  Palmour,  for  the  use  of  Reuben  H.  Moss,  brought 
complaint  against  John  Palmour  upon  the  following  indorse- 
menii 

**I  hereby  sell  and  transfer  the  within  note,  and  the  judg- 
ment and^.  fa.  predicated  thereon,  sued  in  Gilmer  superior 
court^  to  be  personally  liable  to  S^  B.  Palmour  if  the  defend- 
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ants  prove  insolvent.     I  am  also  to  pay  the  attorney's  fees. 
This  12th  <lay  of  October,  1862. 

(Signed)  *  "John  Palmour," 

The  note  referred  to  in  the  above  transfer  was  dated  Feb- 
ruary 1st,  1861,  for  $1,050  00,  payable  to  John  Palmouror 
bearer,  signed  by  S.  M.  Rolston  &  Company. 

The  declaration  allies  that  at  the  date  of  the  aforesaid 
assignment  there  was  $1,300  00  due  on  the  judgment  thereia 
•  referred  to,  and  that  the  defendants  therein  were  insolvent 

At  the  trial  term  the  defendant,  John  Palmour,  pleaded 
that  the  defendants  in  the  judgment  were  not  insolvent.  This 
plea  was  submitted  to  the  jury  together  with  the  pleas  of  the 
general  issue  and  the  statute  of  limitations. 

The  evidence  disclosed  that  since  the  rendition  of  the  judg- 
ment aforesaid,  the  wife  of  Samuel  M.  Rolston,  a  member  of 
the  firm  of  S.  M.  Rolston  &  Company,  had  had  set  apart  to 
her  a  homestead,  under  the  act  of  1868,  in  the  lands  of  her 
husband,  which  exceeded  in  value  the  amount  due  on  said 
judgment. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  upon  the  following,  among  other  grounds: 

1st.  Because  the  defendant,  at  the  trial  term  of  the  court,       «, 
in  the  midst  of  the  argument  of  a  motion  for  continuance, 
*filed,  among  other  pleas,  the  plea  in  abatement,  which  should 
have  been  submitted  to  the  jury  alone. 

2d.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled  and  plaintiff  excepted. 

WiER  Boyd  ;  M.  S.  Smith  ;  W.  P.  Price,  for  plaintiff 
in  error. 

Jasper  N.  Dorsey,  for  defendant. 

Triple,  Judge. 

1.  Where  the  right  of  action  is  contingent  upon  the  hap- 
pening of  some  event  or  the  occurrence  of  a  certain  fact,  and 
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suit  is  brought  thereon  alleging  that  the  condition  has  been 
satisfied^  a  plea  denying  such  allegation  has  no  feature  of  a 
pica  in  abatement.  It  is  a  plea  to*the  merits.  Indeed,  th^re 
was  no  necessity  for  the  plea.  The  burden,  by  the  very  terms 
of  the  contract,  was  upon  the  plaintiff  to  prove  as  true  pre- 
cisely what  the  plea  denied  to  be  true.  The  general  issue  was 
all  that  was  necessary,  so  far  as  the  question  raised  by  that 
plea  was  involved,  and  there  was  no  error  committed  in  this 
point  to  the  injury  of  the  plaintiff. 

2.  The  contract  contained  in  the  transfer  of  the  judgment, 
was  made  in  1862.  The  homestead  assigned  to  the  wife  of 
Rolston  was  in  value  greater  than  the  amount  of  that  judg- 
ment. That  homestead  was  subject  to  the  judgment  which 
was  assigned  to  the  ))Iaintiff,  the  same  having  been  rendered 
in  1861.  The  assignor  was  to  be  liable  only  in  the  event  that 
the  defendants  in  the  judgment  "  proved  insolvent."  It  was 
evident,  from  the  testimony,  that  plaintiff  could  satisfy  the 
judgment  out  of  property  which  was  liable  to  it.  Consequently 
the  verdict  is  not  against  the  evidence. 

Judgment  affirmed. 


W.  E.  Paramore,  plaintiff  in  error,  v8.  The  Western 
Railroad  Company,  defendant  in  error. 

Where  a  railroad,  which  is  the  last  of  a  connecting  Vine,  receives,  for  the 
purpose  of  completing  the  transportation,  cars  loaded  with  hogs, 
which  were  so  crowded  that  some  of  them  were  suffocated  when  they 
reached  the  point  of  destination,  such  road  becomes  responsible  to 
the  owner  of  the  hogs  for  their  delivery,  and  the  burden  is  on  it  to 
show  whether  the  suffocation  occurred  before  or  after  its  reception  of 
aach  cars. 

Railroads.     Before  Judge  James  Johnson.     Muscogee. 
Sui>erior  Court.     November  Term,  1873. 

Suit  was  instituted  by  Paramore  in  the  justice  court  of  the 
seven  hundred  and  seventy-third  district  ngninst  the  Western 
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Railroad  Company  for  $89  28^  damages  done  to  a  lot  of  b(^ 
in  the  transportation  of  the  same  to  the  city  of  Colunibiu. 
The  case  was  carried  by  appeal  to  the  supei'ior  court  Tlie 
evidence  presented  the  following  facts  : 

The  hogs  were  shipped  from  the  town  of  Normandy,  in 
the  state  of  Tennessee,  to  the  plaintiff*,  at  the  city  of  Colum- 
bus, in  the  state  of  Georgia.  Fifty-two  were  placed  io  oue 
car  and  fifty-one  in  another.  They  arrived  at  the  city  of 
Atlanta  in  good  condition.  They  were  then  changed  to  tbe 
cars  of  the  Atlanta  and  West  Point  Kailroad  Comiwor, 
which  were  t90  small  and  close.  They  were  conveyed  in 
these  cars  without  examination,  to  Columbus,  where  several 
were  found  to  be  dead.  The  witnesses  believed  that  this  re- 
sulted from  their  being  too  closely  confined.  There  was  no 
proof  of  any  formal  receipt  for  the  bogs  having  been  givea 
by  the  defendant  to  the  Atlanta  and  West  Point  Railroad  Com- 
pany. The  evidence  simply  showed  that  a  through  bill  of 
lading  from  Normandy,  Tennessee,  to  Columbus,  Geoigiaf 
was  given ;  that  the  cars  upon  which  the  hogs  were  placed 
at  Atlanta  went  through  to  Columbus,  being  transfermi 
from  the  Atlanta  and  West  Point  Railroad  Company  to  the 
defendant  at  West  Point.  The  value  of  the  hogs  was  also 
)>roven. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  u|K)n  the  following  grounds,  to-wit : 

1st.  Because  the  court'  erred  in  charging  the  jury  as  fol- 
lows :  ''This  defendant,  if  it  be  a  road  of  a  connecting  line, 
is  liable  for  tlie  loss,  if  it  has  been  shown  that  it  was  the  last 
of  the  line,  and  gave  a  receipt  for  the  hogs  as  in  good  onler. 
It  will  also  be  liable  if  it  be  the  last  of  a  connecting  line  re* 
ceiving  them  from  the  Atlanta  and  West  Point  Bsiilfwl 
Company  i»  such  a  condition  as  to  entitle  the  Atlanta  and 
West  Point  Road  to  such  a  receipt  from  the  defendant.  The 
jury  will  determine  whether  such  a  receipt  was  gtveo,  ot* 
whether  the  Atlanta  and  West  Point  Road  was  id  b\iA  a 
condition  as  to  the  hogs  as  to  entitle  the  Atlanta  apd  West 
Point  Road  to  have  such  a  receipt  given ;  if  so^  the  deftiul- 
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ant  IS  liable  for  the  loss.  But  if  no  such  receipt  was  given,  and 
if  the  Atlanta  and  West  Point  Road  was  not  in  a  condition 
rightfully  to  demand  such  a  receipt,  you  will  then  inquire 
and  determine  upon  what  road  the  loss  occurred,  and  if  it 
should  appear  fmni  the  testimony  that  the  loss  occurred  from 
the  neglect  of  the  Atlanta  and  West  Point  Road,  then  such 
road  is  liable  for  the  loss  and  not  the  defendant." 

2d.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows: "If  tlie  hogs  were  crowded  together  in  improper  cars 
by  the  Atlanta  and  West  Point  Road,  and  thereby  the  hogs 
were  suffocated,  then  said  snSbcation  is  the  act  of  said  Atlanta 
and  West  Point  Road,  and  such  road  is  liable  to  the  plaintiff 
for  the  loss  and  not  the  defendant,  although  the  hogs  died 
after  they  were  received  by  the  defendant,  and  while  they 
were  upqn  defendant's  road." 
3(J.  Because  the  verdict  was  coiptrary  to  the  evidence. 
The  motion  was  overruled  &ud  the  plaintiff  excepted. 

Peabody  &  Brannon,  for  plaintiff  in  error. 

J.  F.  Pou,  for  defendant. 

Trippe,  Judge. 

Tliere  is  no  proof  as  to  what  time  the  hogs  died  from  suf- 
focation.    It  is  stated  by  the  witnesses  that  they  were  placed 
on  the  Atlanta  and  West  Point  Railroad  in  cars  which  were 
too  small  and  close,  and  that  they  were  received  in  the  same 
cars  by  the  defendant,  and  carried  in  them  without  examina- 
tion to  Columbus,  where  several  were  found  to  be  dead,  and 
it  was  thought  that  this  resulted  from  their  being  too  closely 
confined.    Now,  if  the  hogs  bad  been  suffocated  whilst  they 
were  being  transported  by  the  Atlanta  and  West  Point  Rail- 
road, then  it  would  not  only  have  appeared  who  committed 
•the  first  default,  but  that  whilst  committing  It  the  damage 
]iad  resulted.     And  if  this  defendant  had  proved  such  to  be 
the  fact,  then  the  liability  might  have  been  exclusively  fixed 
on  the  West  Point  Road.     But  it  does  not  so  appear.  ^  It  is 
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in  proof,  however,  that  the  defendant  received  the  hogs  so 
crowded  in  cars  that  it  was  dangerous  to  carry  them.    This 
receiving  was  an  act  of  the  defendant.     To  attempt  to  trans- 
port the  hogs  so  confined  was  a  wrong  on  its  part,  a  breach 
of  its  duty  as  a  carrier.     Can  a  carrier,  who  is  one  of  a  con- 
necting line  of  carriers,  relieve   himself  from    liability  by 
saying  that  he  received  the  goods  from  a  preceding  carrier, 
so  packed  in  the  car  or  vehicle  in  wliich  he  himself  is  going 
to  carry  them,  that  they  were  obliged  to  be  injured  in  the 
transportation  ?     If  the  goods  themselves  are  not  in  good 
order,  have  been  already  injured,  that  is  one  thing;  but  the 
loading  or  packing  tiiem  in  the  cai*s  so  that  it  may  produce 
damage  is  quite  another  and  different  matter.     The  carrier 
has  full  control  over  this.     If  the  last  carrier  who  receives 
them  finds  that  they  are  not  in  good  order,  tliat  damage  has 
already  occurred,  he  can  protect  himself.     It  might  be  his 
duty  to  receive  them  in  such  order  and  to  deliver  them — that 
is,  he  may  bectmipelled  to  receive  even  damaged  goods — but 
he  is  not  bound  to  receive  them  when  they  are  so  badly 
packed  that  they  cannot  be  removed  without  loss :  Breed  «. 
Mitchell,  48  Georgia,  533.     So  the  defendant  was  not  bound 
to  receive  these  cars  from  the  Atlanta  and  West  Point  Rail- 
road with  the  hogs  so  crowded  that  they  were  in  danger  from 
suffocation.     If  it  did,  it  made  the  act  of  that  road  its  own 
act,  and  was  bound  for  the  damages  resulting  from  it     And 
the  burden  is  on  it  to  show  whether  the  suffocation  occurred 
before  or  after  its  receipt  of  such  cars.     Section  2084  of  the 
Code  says  that  where  there  are  several  connecting  railroads 
under  different  companies,  and  the  goods  are  intended  to  be 
transported  over  more  than  one  railroad,  each  company  shall 
be  responsible  only  to  its  own  terminus  and  until  delivery  to 
the  connecting  road ;  the  last  company  which  has  received 
tiie  goods  ^'as  in  good  order"  shall  be  responsible  to  the  con- 
signee for  any  damage,  open  or  concealed,  done  to  the  goods; 
and  such  companies  shuU  settle  amongst  themselves  the  qiie&> 
tion  of  ultimate  liability.     The  *'good  order"  mentioned  in 
this  section  hardly  means  the  manner  in  which  goods  are 
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packed  or  stowed  in  the  car.  As  stated  before,  if  the  goods 
themselves  be  in  bad  order  or  be  damaged,  the  last  road,  or 
indeed  any  road,  can  so  specify  in  its  receipt  and  be  pro- 
tected. But  if  it  were  to  say  in  its  receipt  that  it  received 
cars  from  another  road  loaded  witli  live  hogs,  full  packed  one 
above  the  other,  it  wouhl  not  be  entitled  to  claim  that  the 
road  so  crowding  them  was  alone  responsible  for  all  damages. 
Such  last  road  should  either  demand  that  the  manner  of  the 
loading  be  changed  and  other  cars  added,  or  should  do  so 
itself.  It  not  only  would  not  be  bound  to  receive  and  ship 
cars  80  paeke<1,  but  it  would  be  its  duty  either  to  refuse  or  to 
have  the  proper  changes  made.  If,  then,  a  carrier  can  pro- 
tect himself  against  liability  for  the  receipt  of  goods  in  bad 
order — in  an  unmerchantable  condition — or  not  so  prepared 
for  tmnsportation  by  the  shipper  as  to  be  safely  carried,  and 
also  has  full  control  over  the  manner  in  which  they  shall  be 
put  aboard  his  carriages,  or  those  which  he  makes  his  own 
by  receiving  and  adopting  tliem,  he  should  not  have  the 
right  to  set  up  in  his  defense. that  another  has  acted  wrong, 
when  by  his  continuance  of  that  wrongful  act  damage  has 
probably  ensued.  At  least  the  burden  is  on  him  of  showing 
that  it  was  not  by  his  default  or  his  own  negligence^  thus 
proved,  that  the  injury  was  caused. 
Judgment  reversed. 


Doctor  B.  Lenoard  et  aLy  plain tiflfs  in  error,  vs.  John  J. 

Collier,  defendant  in  error. 

1.  When  a  sait  was  brought  against  A  ard  B,  adminlHtratQrs  of  G,  and 
against  D  as  •security  for  C,  on  a  protaissory  note  made  by  C,  as  prin- 
cipal, and  D  as  security,  and  a  verdict  taken  for  the  plaintifif  for  the 
amount  due  on  the  note,  but  the  judgment  was  entered  up  simply 
against  the  defendants,  and  contained  no  words  providing  that  it 
should  be  levied  on  the  goods  and  chattels,  lands,  etc.,  in  the  hands  of 
A  and  B,  as  administrators,  etc.,  and  execution  issued  against  A  and 
B,  as  administrators  simply,  and  against  D  as  secutity  : 
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Heldj  that  the  judgment  was  not  void,  but  only  irregalar,  and  might  be 
80  amended  as  to  conform  to  the  declaration  and  verdict 

2.  A  bill  in  equity  will  not,  in  this  state,  lie  to  enjoiif  ai>  execatioji  on 
the  ground  that  the  judgment  and  execution  do  not  follow  the  decUrt- 
tion  and  verdict.  The  remedy  is  at  law  by  affidavit  of  illegality,  or 
by  motion  in  open  court  to  amend. 

3.  No  second  affidavit  of  illegality  will  lie  for  a  defect  or  irregnlariiy  in 
a  judgment  and  execution,  unless  it  appears  that  such  defect  was  on- 
known  to  the  affiant  at  the  time  of  the  filing  of  the  first  affidavit,  and 
if  the  sheriff  refuses  to  receive  such  second  affidavit,  equity  will  not 
interfere  to  restrain  the  levy  of  the  execution. 

Administrators  and  executors.  Judgment.  AmeDdmeut 
Injunction.  Illegality.  Before  Judge  Hill.  Sumter  Coun- 
ty.    At  Chambers.     August  Ist^  1874. 

John  J.  Collier  filed  his  bill  against  Doctor  B.  Lenoard 
and  Spencer  C.  Pryor  and  Sheppard  G.  Pryor,  administra- 
tors of  Benjamin  F.  Pettee,  deceased,  and  William  6raham| 
sheriff  of  Sumter  county,  making,  iu  brief,-  the  following 
case: 

On  January  4th,  1859,  one  Benjamin  F.  Pettee,  since  de- 
ceased, and  whose  estate  is  represented  by  Spencer  C.  Prjor 
and  Shep|)ard  G.  Pryor,  as  administrators,  gave  his  promis- 
sory note  to  ^' James  Fleming,  guardian  for  D.  B.  Lenoard 
or  bearer,"  for  $670  20,  upon  which  complainant  became  se- 
curity, he  having  no  interest  in  the  same.  The  consideration 
of  said  note  was  negro  slaves.  Some  time  in  the  year  1866^ 
one  Doctor  B.  Lenoard  having  become  the  owner  of  said 
note,  instituted  suit  against  ^'Spencer  C.  Pryor  and  Sheppard 
G.  Pryor,  administrators  of  Benjamin  F.  Pettee,  deceased," 
and  complainant,  as  security.  On  May  9th,  1867,  said 
Lenoard  obtained  judgment  in  said  suit  against  ''the  defend- 
ants" therein.  Said  judgment  was  not  against  the  goods 
and  chattels,  lands  and  tenements,  of  the  said  Benjamin  F. 
Pettee  in  the  hands  of  the  said  administrators,  but  slniplj 
against  the  administrators  individually.  The  execution  is- 
sued against  "Spencer  C.  Pryor  and  Sheppard  G.  Pryor, 
administrators,  etc.,  and  J.  J.  Collier,  security."  There  were 
plenty  of  assets  in  the  hands  of  said  administrators  belonging 
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to  said  deceased  at  the  date  of  said  judgment,  and  since,  to 
discharge  any  legal  claim  against  said  estate.  The  verdict, 
judgment  and  execution  are  void  under  the  provisions  of 
section  3573  of  the  Code.  On  January  8th,  1870,  the  exe- 
cution aforesaid  was  levied  upon  the  property  of  complain- 
ant, who  interposed  an  affidavit  of  illegality  to  the  effect  that 
the  consideration  of  said  claim  was  in  part  the  hire  of  slaves. 
On  February  Ist,  1874,  said  plaintiff  dismissed  said  levy 
without  ever  having  had  a  trial  upon  said  issue.  On  July 
loth,  1874,  a  second  levy  was  made  upon  the  property  of 
complainant,  who  thereupon  tendered  an  affidavit  of  ille- 
gality, setting  up  the  following  grounds : 

1st.  Said  judgment  is  dormant,  it  having  been  rendered  on 
May  9th,  1867,  and  no  levy  made  under  the  execution  based 
thereon  until  July  15th,  1874,  more  than  seven  years. 

2(1.  Said  judgment  is  void  because  it  is  against  Spencer  C. 
Pryor  and  Sheppard  G.  Pryor,  administrators,  simply,  and 
not  against  the  goods  and  chattels,  lands  and  tenements  of 
the  deceased,  in  their  hands  to  be  administered,  as  required 
by  section  3573  of  the  Code. 

3d.  Said  judgment  is  void  because  against  the  defendants 
jointly,  whilst  the  character  of  complainant  as  security,  in 
which  he  was  sued,  is  not  specified. 

The  sheriff  refused  to  accept  said  illegality,  and  now 
threatens  to  sell  said  property  under  the  illegal  proceedings 
aforesaid.  Prayer,  that  the  defendants.  Doctor  B.  Lenoard 
and  William  Graham,  sheriff,  be  enjoined  from  proceeding 
under  said  levy  until  the  further prder  of  the  court.  That 
said  administrators  be  required  to  answer  as  to  the  amount 
of  assets  belonging  to  the  intestate  in  their  hands,  and  when 
ascertained,  that  they  be  enjoined  from  selling  the  same. 
Tliat  the  claim  of  the  defendant,  Doctor  B.  Lenoard,  be  d^ 
creed  to  be  paid  by  said  administrators  out  of  the  assets  of 
their  intestate. 

The  'defendant,  Ijenoard,  answered  the  bill.  His  answer 
18  omitted  as  not  tending  to  illustrate  the  decision. 
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The  chancellor  ordered  the  injunction  to  issue  as  prayed 
for.     To  this  ruling  defendants  excepted. 

C.  T.  GoODE,  for  plaintiffs  in  error. 
No  appearance  for  defendant. 

McCay,  Judge. 

1.  The  original  declaration  and  the  verdict  by  the  jury  in 
the  common  law  suit  are  perfectly  regular.     The  declaration 
is  against   the   two   Pryors,  administrators  of  Pettee,  an<l 
against  Collier,  as  security,  and  the  cause  of  action  set  forth 
shows  that  it  was  a  suit  against  the  administrators,  assucli. 
Under  our  Code,  the  administrators  of  a  deceased  co-prom- 
issor  may  be  joined  with   the  survivor   in  a  suit  on  the 
promise  :  Code,  section  3348*     So  the  verdict  is  regular.    It 
is  against  the  defendants.     It  is  not  usual  in  this  state  to 
specify  in  the  verdict  of  the  jury  the  character  of  the  defend- 
ants, unless  there  be  some  issue  on  tJiat  character.    There 
was  here  no  plea,  and  the  verdict  is  a  finding  of  the  jury  in 
favor  of  the  plainCiiF  on  all  the  allegations  of  the  declara- 
tion, and  a  judgment  may,  on  such  a  verdict,  be  entered  up 
according  to  the  allegations.     Without  doubt  the  judgment 
is  defective.     It  fails  to  charge  the  Pryors,  as  administrators, 
and  to  direct  that  the  money  shall  be  meale  de  bonis  ieitxitorisy 
and  it  does  not  describe  Collier  as  security.     In  both  tliose 
respects,  it  fails  to  comply  with  the  law:  Code,  section 3573. 
But  is  the  judgment  for  ihis  reason  void  ?     We  think  not. 
A  judgment  upon  a  verdict  is  a  mere  clerical  act  of  the 
plaintiff's  attorney,  and  if  it  fails  to  conform  in  any  way  to 
the  verdict,  it  is  amendable.     It  is  ^he  every  day's  practice 
of  the  courts  to  permit  this,  and  it  is  expreasly  and  in  terms 
allowed,  even  after  execution  issueil,  by  the  Code,  section 
3494.     Nay,  it  is  the  every  day  practice  to  enter  up  a  judg- 
ment nunc  pro  tunc  even  where  there  is  no  judgment.'    The 
test  as  to  what  defects  make  a  proceeding  void,  and  what  are 
mere    irregularitieS|   is   whether   the  defect   is  amendable. 
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It  is  therefore  clear  to  us  that  this  judgment  is  not  void  but 
only  irregular,  and  capable  of  being  amended. 

2,  The  defect — and  it  is  a  defect — both  in  the  judgment 
and  execution,  is  the  subject  of  nn  affidavit  of  illegality. 
The  execution  has  issued  illegally  if  it  has  no  proper,  regular, 
judgment  to  depend  upon,  and  may  be  stopped  by  affidavit 
of  illegality,  or  the  judgment  may  be  set  aside  if  not  amend- 
ed by  motion  in  open  court:  19  Geovffia,  579;  26  Jbid.y 
162;  39  Ibid.f  565;  and  so  the  defendant  seems  to  have 
thought^  as  his  bill  is  founded  on  the  fact  tiiat  the  sheriff  re- 
fused to  receive  his  affidavit  and  stop  tlie  proceedings.  Was 
tlie  sheriff  right  in  this?  Under  the  allegations  in  tlie  bill, 
as  well  as  by  the  statements  of  the  answer,  it  appears  tliat 
this  is  tlie  second  affidavit  that  the  defendant  has  filed  to  the 
execution. 

3.  The  thirty-first  rule  of  court  "provides  that  no  second 
affidavit  of  illegality  shall  be  received  by  the  sheriff  or  other 
oflRcer,"  and  this  is  a  salutary  rule.  If  a  defendant  may  stop 
a  levy  by  an  affittavit,  he  ought  to  take  all  the  grounds  that 
exist.  He  cannot  bring  up  the  various  objections  there  may 
be  to  an  execution  indifferent  installments.  It  would  cre- 
eat  interminable  delays,  and  besides  it  is  .a  rule  in  all  legal 
proceedings  that  if  a  party  takes  steps  after  an  irregularity 
of  his  opponent,  he  is  ordinarily  held  to  waive  it.  The 
sheriff  was  not  in  the  wrong  for  refusing  to  receive  the  affi- 
davit. To  do  so  he  would  have  violated  a  rule  of  court. 
Had  this  bill  stated  that  this  defect  in  the  proceedings  had 
not  been  discovered  by  him  when  his  first  affidavit  was  filed, 
we  incline  to  think  the  sheriff  ought  to  have  received  the 
affidavit.  The  rule  of  court  can  fairly  be  taken  to  mean 
that  a  second  affidavit  may  be  filed  on  the  happening  of  a 
new  ground  or  on  the  discovery  of  a  new  fact.  Even  an 
amendment  of  an  affidavit  may  be  made  to  insert  new 
grounds,  if  the  defendant  will  swear  that  he  did  not  know  of 
the  grounds  when  the  original  was  filed,  and  the  rule  of 
court  is  perhaps  fairly  to  have  that  qualification,  or  a  qualifica- 
tion that  he  did  not  know  of  the  ground  until  after  the  first 
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affidavit  was  disposed  of.     Perhaps  in  this  very  case  he  did 
know  of  thera^  and  he  is  resorting  to  a  bill  in  equity  to  get 
rid  of  the  consequences  of  his  own  negligence.     If  a  man, 
knowing  of  several  defects  in  a  judgment,  attacks  it  upon  one 
ground  by  an  affidavit,  he  cannot,  when  his  objection  is  met, 
attack  it  on  another  by  a  new  affidavit,  and  this  is  a  sound 
rule  of  public  policy.     As  there  was  no  final  judgment  on 
the  first  illegality,  the  defendant  is  not  estopped  from  moving 
an  amendment  of  the  judgment  or  moving  the  court  to  set  it 
aside  and  forcing  the  plaintiff  to  amend.     He  makes  no  ex- 
cuse in  the  bill  why  he  has  not  done  this.     If  he  did  not 
know  of  the  defect,  he  can  now  file  his  illegality — if  he  did, 
he  presents  no  claims  for  interference  by  equity.    His  trouble 
IS  his  own  fault.     He  owes  the  debt;  he  put*  his  name  to  the 
paper,  and  the  plaintiff  has  a  right  to  collect  the  money  out 
of  himalone.     For  these  reasons  we  think  the  complainant 
was  not  entitled  to  an  injunction  on  his  own  showing.    His 
remedy  was  at  law  by  affidavit  or  by  motioxi.     If  he  cannot 
swear  to  the  facts  necessary  to  make  an  affidavit  which  the 
sheriff  ought  to  receive,  he  may  move  in  open  court.     But 
the  same  reason  which  makes  it  improper  for  him  to  get  a 
second  stay  by  affidavit  makes  it  improper  for  equity  to  inter- 
fere.   It  is  his  own  fault,  if  he  knew  the  defect,  and  did  not 
insert  it  in  his  first  affidavit.     We  recognize  that  this  jodg- 
ment  and  execution  are  wrong.     But  they  may  be  amended. 
The   plaintiff  may  amend,  or  Collier  may  himself  pay  the 
money  and  move  to  amend,  so  as  to  use  the  Ji,  fa,  to  reim- 
burse himself. 
Judgment  reversed. 


Ex  parte  Jesse  J.  Bradford,  Clerk,  and  Hugh  G.  Ivey, 

Sheriff,  of  Muscogee  County. 

1.  The  act  of  March  2d,  1874,  pamphlet  page  90,  in  these  words,  to-wit : 
"  Be  it  enacted,  that  the  law  passed  by  the  general  assembly  and  ap- 
proved December  18th,  1871,  providing  that  compensation  shoald  be 
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mad^  to  ordinaries  for  serrices  in  relation  to  county  business^  and  to 
gheriffa  and  clerks  of  the  Huperior  court  for  services  in  relation  to 
which  existing  laws  provide  no  adequate  compensation  at  all,  etc.,  etc., 
be  and  the  same  is  hereby  repealed/'  indicates  an  intention  in  the 
general  assembly  to  repeal  all  laws  authoiizing  such  compensatioui 
and  the  act  of  1862,  Irwin^s  Code,  section  3G45,  making  substantially 
the  same  provisions,  but  providing  a  different  mode  for  ascertaining 
such  compensation,  is  not  revived  by  such  act  of  March  2d,  1874. 
2,  Persons  performing  any  service  for  the  county,  which  in  its  nature 
creates  a  debt  against  the  county,  have  the  same  method  of  seeking 
compensation  as  have  other  creditors  of  a  county,  to- wit:  by  applica- 
tion to  the  ordinary  or^ounty  commissioners,  or  by  suit  at  law. 

County  matters.  Clerk.*  Siieriff.  Costs.  Before  Judge 
James  Johnson.  Muscogee  Superior  Court.  May  Term, 
1874. 

The  clerk  and  sheriff  of  the  superior  court  of  Muscogee 
county  petitioned  the  said  court  substantially  as  follows  : 

They  present  the  annexed  bills  of  items,  for  which  they 
claim  that  they  are  entitled  to  be  paid  under  the  provisions 
of  the  statute  authorizing  the  judge  of  the  superior  court,  in 
certiiin  cases,  to  allow  extra  compensation  to  clerks  and 
sherifTs.  They  show  that  for  a  time  this  power  was  vested 
in  the  grand  juries,  but  under  the  law  as  it  now  stands  the 
power  is  in  the  judge  of  the  superior  court  alone.  They 
therefore  ask  such  compensation  as  the  court  may  think 
just  and  proper  after  hearing  the  evidence  which  the  peti- 
tioners now  offer  to  submit. 

To  this  petition  were  attached  two  itemized  accounts 
against  the  county  of  Miiseogee,  one  in  favor  of  the  clerk 
and  the  other  in  favor  of  the  sheriff. 

The  presyling  judge  decline<l  to  hear  any  testimony  under 
said  petition,  holding  that  tlie  act.  of  1862,  (Irwin's  Code, 
section  3646,)  was  repealed,  lind  that  he  had  po  power  to  al- 
low extra  compensation  as  provided  for  in  the  same.  To 
this  ruling  petitioners  excepted. 

R.  J.  Moses;  Ingram  &  Cra^wpord,  for  plahitiffs  in 
error. 

No  appearance  contra. 
You  uii.  26. 
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McCay,  Judge. 

It  seems  to  us  very  plain  that  it  was  the  intention  of  the 
legislature,  by  the  act  of  March  21,  1874,  to  cut  up  by  the 
roots  the  system  introtluced,  first  by  the  act  of  December  12th, 
1862.  Previously  to  that  date  there  was  no  law  to  authorize 
sheriffs,  clerks,  etc.,  to  be  paid  for  extra  service  in  the  iKfrform- 
anceof  any  official  duty.  The  duties  cast  on  them  fur  which 
no  compensation  was  specially  provided  were  burdens  on  the 
office,  and  the  law- makers  consiileretl  that  the  compensation 
received  in  the  shape  of  costs  and  from  private  i)ers(ms,  iiill , 
remuneration  for  the  public  duties  required  by  the  officer. 
Our  old  inferior  court  served  without  pay  altogether;  so»f 
our  road  commissioners  and  militia  officers;  so  may  duties  of 
a  magistrate  be  without  remuneration,  as  the  duty  to  hoU  ' 
elections,  to  make  out  a  list  of  tax-payers,  «(c.  The  act  of 
1862  changed  this  view  of  the  matter,  and  recognized  the 
right  of  the  clerks  and  sheriffs  to  be  paid  for  serviet*?,  sum- 
moning juries,  etc.  The  act  of  December  13tli,  1871,  kee\» 
up  the  same  idea,  and  includes  ordinaries  as  one  of  these 
officers.  True,  it  changes  the  mode  in  some  respects  by  which 
the  funds  are  to  be  ruiseil  and  the  claims  audited.  The  act 
of  March  2d,  1874,  does  not  simply  repeal  the  ino<Ie  of 
audit  nor  change  the  mode  of  raising  the  funds,  nor  dues  it 
simply  repeal  the  act  of  1871  by  its  title.  It  declares  that 
the  act  of  1871,  that  compensation  shall  be  made  to  the$« 
officers,  is  repealed.  It  is  noticeable,  too,  that  it  is  only  the 
act  of  1871  which  includes  ordinaries.  We  do  not  think  it 
reasonable  to  suppose  that  the  legislature  intende<i  to  deny 
this  right  of  compensation  to  ordinaries  and  permit  the  clerk') 
and  sheriffs  to  have  it,  as  we  all  know  that  since  1868  the 
ordinaries  hav^  far  more  of  such  duties  than  either  of  the 
other  officers.  As  we  have  said,  the  language  of  the  act  of 
1874  is  very  significant  of  an  intention  to  take  awny  the 
right  altogether,  to  leave  the  whole  matter  as  it  stood  before 
the  innovation  of  1862.  It  does  not  say  that  the  mode  of 
audit  provided  by  the  act  of  1871  is  repealeil,  but  that  the 
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act  *' providing  tliat  compensation  shall  be  made  be  and  ia 
liereby  repealed*"     For  tlicse  reasons  we  think  the  act  of 
1862  was  not  revived. 
Judgment  affirmed. 


The  NEWTf>N   Manufactfuring   Company,   plaintiff  in 
error,  vs.  H.  &  T.  M.  White,  defendants  in  error. 

1.  Where  one  bays  cotton,  stored  in  a  certain  hoase,  which  he  is  to  re- 
•      move,  and  in  so  doing  gets  other  cotton  belonging  to  the  seller  stored 

in  another  house,  the  owner  in  suing  for  such  last  mentioned  cotton  is 
not  compelled  to  bring  an  action  in  tor/,  but  may  sue  in  assumpsit. 

2.  The  measure  of  recovery  in  such  an  action  is  the  value  of  the  cotton 
at  the  time  it  was  taken  by  the  defendant,  with  interest. 

8.  If  the  claim  sued  for  be  solely  for  cotton  taken  from  a  certain  house* 
and  the  testimony  relied  on  for  a  recovery  be  confined  to  that,  and  the 
jury  be  exclusively  restricted  to  that  in  considering  their  verdict,  then 
a  judgment  in  favor  of  plaintiffs  vs.  defendant,  rendered  in  another 
action  for  cotton  obtained  at  another  and  different  place,  is  irrelevant 
tesiimoiiy. 

4.  If  it  be  not  clear  that  the  cotton  sued  for,  or  any  part  thereof,  is  not 
covered  by»Buch  judgment,  then  the  same  should  be  admitted  and  the 
question  of  former  recovery  left  to  the  jury. 

6.  To  make  the  sayings  of  an  agent  admissible  in  evidence  against  the 
principal,  it  should  appear  that  they  were  made  whilst  in  the  prosecu- 
tion of  the  enterprise  to  which  they  refer. 

Pleadings,  Sale.  Damages.  Evidence.  Former  recov-* 
ery.  Principal  and  agent.  Before  Judge  Hall.  Newton 
Superior  Court.     September  Term,  1873. 

H.  &  T.  M.  White  brought  assumpsit  against  the  Newton 
Manufacturing  Company  for  $31,250  00,  besides  interest,  al- 
leged to  be  due  for  sixty-two  thousand,  five  hundred  pounds 
of  ginned  cotton,  had  and  received  from  the  plaintiffs.'  This 
cause  of  action  was  set  out  in  various  ways  by  different 
counts,  not  material  liere.  The  defendant  pleaded  the  gen- 
eral issue. 

The  evidence  for  the  plaintiffs  presented  the  following 
case: 
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In  the  early  part  of  the  year  1865  the  plaintiffs  had  cotton 
stored  at  three  different  places  in  Newton  county,  to-wit: 
the  "He^rd  place,"  the  "Holcombe  place,"  and  in  a  ware- 
house on   the  Alcora  river.     Prior  to  January  1st,  1865, 
Hugh  White,  one  of  the  plaintiffs,  on   his  individual  ac- 
count^ exchanged  with  the  defendant  sixty-two  tlionsand  five 
hundred  pounds  of  the  cotton  stored  at  the  first  two  of  the 
above  mentioned  points,  for  a  like  amount  at  lhe[Ocmulgee 
Mills.     By  an  arrangement  with  T.  M.  White,  a  sufficient 
amount  of  the  cotton  stored  as  above  indicated,  to  meet  the 
obligations  of  the  above  trade,  was  turned  over  to  Hugh 
White,     In  January,  1865,  the  defendant  commenced  haul- 
ing the  cotton  away.     In  1864,  when  the  plaintiffs  were  pre- 
paring to  return  their  property  for  taxation,  they  counted  the 
bales  at  the  river  warehouse,  and  found  that  they  had  one 
hundred  and  twenty-eiglit  bales,  averaging  in  weight  four 
hundred  and  sixty-eight  pounds.     In  the  summer  of  1866, 
desiring  to  use  the  cotton,  they  ascertained  that  there  were 
only  eighty-eight  bales  there.     The  plaintiffs  had  no  person- 
al knowledge  as  to  what  became  of  the  missing  forty  bales, 
except  as  to  four.     They  consented  for  the  defendant  to  take 
these  four  bales  upon  one  occasion'  when  it  was  in  need  of 
cotton  for  manufacturing  purposes,  and  that  at  the  Holcombe 
place  was  too  wet;  but  special  notice  was  then  given  to  the 
defendant  that  this  was  the  cotton  of  the  plaintiffs  and  not  of 
Hugh  White.     When  the  cotton  was  missed,  the  plaintiflfe 
interrogated  William  F.  Davis,  the  agent  of  the  defendant, 
as  to  it.    He  stated  that  the  dt^fendant  had  taken  a  good  deal 
of  cotton  from  the  river  warehouse.     From  April  1st,  1865, 
to   1868,  Davis  was  in  the  employment  of  the  defendant, 
marking  and  shipping  goods,  buying  cotton,  settling  -with 
hands,  etc.     In  the  fall  of  1866  a  full  settlement  was  de- 
manded from  the  defendants  by  the  jdaintifTs  of  all  their 
business  matters^  including  the  cotton  in  controversy  in  this 
suit.     Objection  was  made  upon  the  ground  that  the  cottou 
taken  from  tiie  river  warehouse  and  the  "Perry  cotton''  con- 
stituted a  portion  of  that  for  which  it  had  exchanged.    TIte 
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river  warehouse  was  nearer  to  the  (lefeiuiant's  factory  by  half 
a  mile  than  the  Heard  and  Holcombe  places.  At  the  time 
of  the  demand  for  a  settlement  cotton  was  worth  thirty 
cents  per  pound  ;  in  January,  February  and  March,  1865,  it 
was  worth  $1  00  per  pound  in  Confederate  money.  The 
river  warehouse  was  fastened  by  plank  nailed  across  the 
door.  The  floor  was  of  plank  and  puncheous  held  down  by 
the  cotton  placed  upon  them.  When  the  cotton  was  misse<1y 
there  were  signs  of  its  having  been  taken  out  from  below. 

The  evidence  for  the  defendant  will  not  illustrate  any  of 
the  questions  of  law  presented.  The  errors  complained  of 
sufficiently  appear  in  the  motion  for  a  new  trial. 

The  jury  found  for  the  plaintiffs  $8,493  00.  Whereupon 
the  defendant  moved  for  a  new  trial  upon  the  following 
grounds,  to- wit: 

1st.  Because  the  court  erred  in  admitting  in  evidence  the 
sayings  of  William  F.  Davis  concerning  the  obtaining  of  cot- 
ton from  plaintifis'  river  warehouse. 

2ii.  Because  the  court  erred  in  rejecting  the  record  of  a 
former  action  of  assumpsit  between  the  plaintiffs  and  defend- 
ant, in  which  the  former  recovered  from  the  latter  $3,117  68 
for  the  Perry  cotton. 

3d.  Because  the  court  erred  in  refusing  to  charge  the  jury 
"that  if  the  cotton  of  plaintiffs  was  forcibly  taken  by  the  de- 
fendant from  the  warehouse  of  plaintiffs  without  authority, 
such  taking  was  a  trespass,  and  there  can  be  no  recovery  for 
such  cotton  under  the  pleadings  in  this  case.'' 

4th.  Because  the  court  erred  in  refusing  to  charge  the  jury 
"that  if  the  plaintiffs  can  recover,  the  measure  of  damages 
should  be  only  the  value  of  the  cotton  at  the  time  of  the 
taking,  with  interest.'' 

5th.  Because  the  court  erred  in  charging  the  jury  "that 
though  it  was  a  trespass  for  defendant  to  take  plaintiffs'  cot- 
ton from  their  river  warehouse  without  authority,  yet  the 
plaintifis  could  waive  the  tort  and  recover  in  this  form  of  ac- 
tion for  the  cotton  so  taken,  and  the  measure  of  damages 
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should  be  the  value  of  the  cotton  at  the  time  a  settlement 
was  demandeil,  with  interest." 

6th.  Because  the  verdict  was  contrarv  to  tlie  law  and  the 
evidence. " 

The  motion  was  overruled  and  the  defendant  excepted. 

P.  L.  Mynatt;  J.  J.  Floyd;  A.  T.  Akerman,  for  plan- 
tiff  in  error. 

Clark  &  Pace;  Peeples  &  Stewart;  A.  M.Speeb, 
for  defendants. 

Trippe,  Judge. 

•  The  third,  fourth  and  fifth  grounds  in  the  motion  for  a 
new  trial  will  be  first  considered.  They  present  two  ques- 
tions :  1st.  Can  the  action  of  assumpsit,  under  the  facts  of  ilie 
case,  be  maintained,  or  should  it  have  been  in  trover  or  tree- 

_  « 

pass?'   2d.  If  assumpsit  can  be  sustained,  what  is  the  meas- 
^  ure  of  the*  recovery  ? 

1.  Section  2955  of  the  Code  says   "when  a  transaction 
partakes  of  the  nature  both  of  a  tort  and  a  cdntract^  the  party 
complainant  may  waive  the  one  and   rely  solely  upon  the 
other."     Is  not  this  a  transaction  of  that  sort  ?    There  was  a 
contract  for  the  sale  of  cotton  stored  in  one  warehouse,  which 
the  buyer  was  to  remove.     In  doing  so,  it  is  charged  that  he 
got  eotton  which  was  in  another  house.     Tiie  value  of  this 
last  cotton  is  claimed  in  this  action.     Here,  then,  there  was  a 
contract,  and  one  party  in  carrying  it  out  committed  a  breach 
of  it.    It  is  not  by  any  meairS  as  strong  a  case  as  Blabck  d  oL 
vs,  Phillips,  38  Georgia,  216,  in  which  it  was  hehl  that  the 
plaintiffs  could  waive  the  tort  and  sue  on  a  contract  express 
or  implied :  See,  also,  17  Oeorgia,  103.   It  has  been  held,  thai 
where  "a  person  buying  three  pieces  of  goo<ls  has  doahle 
pieces  delivered  to  him  by  mistake,  and  takes  them  away,  the 
vendor  may  recover  the  difference  of  value,  if  not  under  a 
contract  for  goods  sold  and   delivered,  still  under  that  for 
money  had  and  received  :"  1  Stephens'  Nisi  Prias,  276,  note 
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c.  Cliief  Justice  Tindat^,  in  Young  V8,  Marshall,  8  Bing- 
ham, 43,  lays  down  tlie  broad  principle  as  one  generally 
known  aud  acknowledged  in  WcHlminster  Hall,  ''that  a  par- 
ty is  not  bound  to  sue  in  to7*t  where,  by  suing  in  eo'ntract^  he 
proiluces  no  injury  to  the  'defendant."  In  this  case  the  ac- 
tion of  assumpsit  was  a  l)enefit  rather  than  an  injury  to  the 
<]efei)dant,  as  appears  from  the  next  question  upon  the  point 
of  the  measure  of  damages. 

2.  As  to  the  measure  of  plain tiffn'  recovery  in  this  form  of 
action,  we  think  there  was  error  in  permitting  that  to  be 
fixed  by  the  value  of  the  cotton  at  the  time  a  demand  may 
be  made  for  a  settlement.  Had  trover  been  brought^  the 
jury  would  have  had  a  large  margin.  They  could  have 
given  the  highest  value  proven  down  to  the  time  of  trial. 
But  if  so,  no  interest  could  have  been  allowed.  It  is  stated 
in  the  head-note  that  the  measure  of  recovery  in  this  case 
was  the  value  of  the  cotton  at  the  time  it  was  taken  by  the 
defendant,  with  interest.  It  was  so  held  in  the  analagous 
case  in  38  Georgia,  216,  already  referred  to.  Here  the  plain- 
tiff relies  upon  a  contract  express  or  implied,  or  upon  a  breach 
of  contract.  In  such  a  case,  where  an  amount  ascertained 
would  be  the  damages  at  the  time  of  the  breach,  it  maybe 
increased  by  the  addition  of  legal  interest  from  that  time  till 
the  recovery  :  Code,  section  2945. 

3.  The  defendant  offered  in  evidence  the  record  of  an- 
other suit  in  favor  of  plaintifTs  against  the  defendant,  in 
which  there  was  a  recovery  by  the  former  of  $3,117  68.  The 
court  rejected  the  testimony.  The  object  of  the  evidence  was 
to  show  that  the  cotton  now  sued  fur  was  covered  by  that  judg- 
ment. If  the  claim  in  the  action  on  trial  be  solely  for  cotton 
taken  from  a  certain  house,  and  the  testimony  relied  on  be 
confined  to  that,  and  the  jury  restricted  to  such  cotton  in 
considering  their  verdict,  then  a  judgment  in  another  action 

,  for  cotton  obtained  at  another  and  different  place,  or  in  oth- 
er words,  for  other  cotton',  is  irrelevant  testimony,  and  can- 
not aflect  this  case. 

4.  But  if  it  be  not  clear  that  the  cotton  sued  for,  or  any 
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part  thereof,  is  not  covered  by  sucli  jiulgmeiit,  then  the  rec- 
ord should  be  admitted,  and  the  question  of  former  rtfcovery 
be  left  to  the  jury,  under  all  the  proof  in  the  case. 

6.  The  sayings  of  Davis,  the  agent  of  defendant,  as  to 
cotton  having  been  received  by  the  defendant,  which  came 
from  the  river  wareliouse,  was  admitted  over  objection  by 
defendant's  counsel.     Plaintiff's  action  was  for  cotton  wliicii 
be  alleged  had  been  taken  from  that  house,  when  the  defend- 
ant was  entitled  only  to  that  which  was  stored  in  another 
Iiouse.     The  controversy  was  on  that  point.     To  prove  it, 
the  sayings  of  the  agent,  made  some  eighteen  months  after 
the  cotton  is  said  to  have  been  taken,  were  admitted  in  evi- 
dence.    Were  they  competent?     We  tiiink  not.     The  agent 
is  living,  and  was  sworn  on  the  trial.     It  is  provided  in  the 
Code,  section  2206,  that  ''  the  declarations  of  the  agent  as  to 
the  business  transacted  by  him  are  not  admissible  against  liis 
principal,  unless  they  were  a  part  of  the  negotiation,  and  con- 
stituting the  res  gestce,  or  else  the  agent  be  dead."     This  is 
but  an  affirmation  of  the  ancient  rule,  and  often  recognized 
by  this  court:  24  Georgia,  211 ;  26  Ibid,,  11 ;  29  /6id.,399 
and  461.     The  case  in  26  Georgia,  ll,  was  A'hether  the  say- 
ings of  a  conductor  of  a  railroad  train,  whilst  still  in  office, 
were  admissible  as  to  a  past  occurrence  happening  on  his  train. 
It  was  held  they  were  not.     In  Sweetwater  Manufacturing 
Company  vs.  Glover,  29  Georgia,  399,  the  sayings  of  two  of 
the  chief  agents  of  the  company,  one  the  principal  agent  and 
the  other  a  superintendent  of  the  hands,  with  other  })ower?, 
were  admitted  against  the  company  on  the  trial  in  the  supe- 
rior court.     Upon  a  review  of  the  case  in  this  court,  it  was 
said  in  the  decision  granting  a  new  trial  and  reversing  the 
holding  on  this  point,  'Uhat  neither  these  nor  any  other  agent 
of  the  company  could  say  anything  to  bind  them  except  what 
he  says  about  his  appointed  business  while  he  is  doing  it.  It 
roust  be  said  about  his  appropriate  work,  and  said  dum  Jer- 
vet  opus,     *     *     *     The  principle  on  which  an  agent's  sav- 
ings are  admitted  against  his  principal  at  all,  is,  that  they 
are  part  of  the  res  gestae"    These  decisions  and  the  long  set- 
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tied  rule,  must  determiiu;  the  question  made  on  this  point  in 
this  case,  iilthongli  Davis,  the  agent,  was  snperintendent  at 
the  time  the  declaration  is  alleged  to  have  been  made.  The 
transaction  was  over — eighteen  months  iia<l  passed — and  no 
agent,  after  that  length  of  time,  can,  by  a  mere  declaration, 
impose  a  liability  on  his  principal,  and  by  that  de^'laration 
establish  a  fact  on  which  a  recovery  is  to  be  had. 
Judgment  reversed. 


The  Southwestern  Kailroad  Company,  plnintilT  In  er- 
ror, V8.  The  Atlantic  and  Gulf  Railroad  Company, 
defendant  iu  error. 

1.  The  mere  fact  that  a  railroad  company,  located  wiiliin  this  state,  sent 
iron  to  which  anothercompanyclaimei  title,  beyond  the  state,  withoat 
any  fraudulent  practices  or  concealment  on  the  part  of  the  former,  debar* 
ring  or  deterring  the  other  from  its  action,  does  not  disable  such  first 
mentioned  company  from  asserting  a  title  by  prescription  to  the  iron 
when  sued  for  it  in  an  action  of  trover  by  the  other. 

2.  If  the  right  of  adtion  on  the  part  of  the  plaintitf  existed  aU  the  time, 
and  there  was  no  disability  preventing  its  assertion,  produced  by  the 
fraudulent  abts  of  the  defendant,  or  resulting  from  any  cause  recog- 
nized by  law,  then  the  right  of  reclamation  as  meant  by  the  Code,  con- 
tinued without  interruption,  and  the  true  intent  and  meaning  of  the 
provisions  of  the  statute  on  the  subject  of  title  by  prescription  to 
personal  property,  are  preserved  by  allowing  defendant  to  assert  such 
a  n'ght. 

8.  A  contrary  constmction  would  not  only  give  the  plaintiff  in  such  a  case 
a  perpetual  right  of  action,  of  which  he  could  avail  himself  at  pleas- 
ure, but  if  the  property  were  to  be  consumed  or  placed  beyond  the 
power  of  the  defendant  so  that  he  could  not  return  it  within  the  state, 
whatever  might  be  his  good  faith,  he  could  never  claim  repose  even 
against  a  doubtful  right. 

4.  Whilst  it  is  competent  for  the  officers  of  a  corporation  to  state,  a*?  wit- 
nesses, that  tlie  company  never  had  knowledge  or  notice  of  a  certain 
fdct,  such  testimony  is  not  conclusive  upon  that  point,  and  if  the  other 
party  wishes  to  show  that  the  statement  is  a  mere  conclusion  of  the 
witness,  he  can  do  so  by  cross-examination. 

5.  When  counsel  on  both  sides  have  entered  into  a  written  agreement 
as  to  certaia  facts,  it  is  not  competent  on  the  trial  for  the  party  who 


402  SUPREME  (X)URT  OF  GEORGIA. 

Soutli western  Railroad  Company  v».  Atlantic^  etc.,  Company.  • 

introduces  such  statement  to  the  jary,  to  prove  a  fact  contrary  to  wbit 
it  is  stated  to  be  in  the  agreement.     To  avail  himself  of  this  right  proper 
,  notice  should  be  given. 

Railroads.  Trover.  Prescription.  Evidence.  Princi- 
pal and  agent.  Corporations.  Evidence.  Practice  in  tltc 
Superior  Court.  Before  He.vry  Williams,  Esq.,  Judge 
pro  hac  vice,     Bibb  Superior  Court.     October  Term,  1873. 

This  was  an  action  of  trover  for  the  recovery  of  one  hnn- 
clred  and  fourteen  and  one-fourtli  tons  of  railroad  iron,  known 
as  the  T  rail,  brought  by  the  Atlaiitic  and  Gulf  Railroad 
Company  vs,  the  Southwestern  Railroad  Company. 

The  facts,  were  as  follows :  In  1862,  one  J.  G.  Minor,  as  the 
agent  of  the  Confederate  States  Government,  seized  a  large 
lot  of  T  i-ailroad  iron  bars  belonging  to  the  plaintiff,  ami  at 
the  time  lying  in  piles  on  or  near  its  track.     Minor  did  not 
value  or  pay  for  this  iron,  but  very  soon  after  its  seizure  let 
Isaac  Scott  liave  the  whole,  on  his   agreement  to  deliver 
a  like  quantity  of  ohl  railroad   iron,  in  bars,  in  lieu  of  it. 
Isaac  Scott  sold  to  the  defendant  one  hundred  and  fourteen 
and  one-fourth  tons  of  this  iron  for  a  like  quantity  of  old  rail- 
road iron  bars,  and  the  additional  sum  of  $32  00  per  ton,  to 
be  paid  in  money.     The  defendant  delivered  its  old  iron  rails 
to  the  same  amount,  and  paid  the  price  agreed  on  as  tliedif- 
erence,  in  Confederate  treasury  notes,  to  Isaac  Scott,  and  re- 
ceived the  new  iron  rails  in  the  latter  part  of  the  year  1862, 
say  in  December  of  that  year.    The  iron  was  delivered  to  the 
defendant,  in  its  yard  in  Macon,  on  the  cars  o(  the  plaintiff, 
where  it  remained  until  some  time  in  August,  1864,  when 
the  defendant  loaned  some  sixty  to  eighty  tons  of  the  iron  U> 
the  Montgomery  and  West  Point  Railroad  Company,  in  Ala- 
bama, to  lay  flown  on  its  track,  to  be  returned  when  calleti 
for  ;  it  wits  then  carried  into  Alabama  for  that  purpose.    It 
has  never  been  returned  or  paid  for.     The  balance  of  the 
iron  remained  in  the  yard  until  it  was  seized  by  the  Fed- 
eral army,  some  time  in  1865,  to  repair  the  State  Road. 
The  president  of  plaintifT^  Mr.  Screven,  was  absent  in  tbe 
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army  when  this  iron  \\i\»  seized  and  carried  off;  in  1866  he 
sent  out  the  treunnrer  to  look  np  the  iron,  and  on  inqniry,  he 
foumi  that  a  portion  had  been  rocoived  by  the  defendant. 
Mr.  Lovell,  as  the  attorney  of  the  phiiutiff,  ealle'd  on  Mr, 
Powers,  superintendent  of  the  defendant,  for  inforn^ation  aa 
to  this  iron,  in  1866,  when  he  was  shown  the  books  of  the 
road  in  relation  to  the  iron;  lie  was  then  informed  by  Mr. 
Powers  when  the  iron  was  rcceive<1,  how  it  was  obtained, 
who  from,  and  as  to  all  facts  he  desired.  In  that  c<niversa- 
tion  nothing  was  said  as  to  the  rtiuoval  of  the  iron,  or  any 
part  of  it,  out  of  the  sUite,  but  information  given  as  if  the  iron 
was  still  in  possession  and  use  of  defendant. 

There  was  no  consent  to  the  seizure  l)y  the  phuntiff.  Suit 
was  not  brought  until  1868. 

Th^defendant  pleaded  title  by  prescription. 

In  the  course  of  the  trial,  the  following  paper  was  intro- 
duced : 

'*The  Atlantic  and  Gulp  Railroad  Company  vs.  The 
Southwestern  Railroad  Company — Trover. 

"It  is  admitted  that  the  Southwestern  Railroad  Company 
is  in  possession  of  one  hundred  and  fourteen  and  one-fourth 
tons  of  the  iron  sued  for  in  this  action ;  that  it  was  illegally 
seized  by  the  Confederate  government  in  1862,  without  the 
consent  of  the  plaintiff,  and  that  plaintiff  has  not  been  paid 
for  the  same  by  any  one,  and  that  defendant  purchased  it 
from  Isaac  Scott  in  November,  1862,  for  value,  and  it  has 
been  in  the  actual  possession  of  the  same  from  10th  Decem- 
ber, 1862,  to  the  present  time,  the  defendant  all  the  time 
using  and  claiming  the  same  as  its  own  property;  all  ques- 
tions as  to  any  knowledge  by  the  defendant  at^he  time  of  its 
purchase  of  the  plaintiff's  title  to  the  property  being  left 
o})en  to  other  proof.  R.  F.  Lyon, 

"  Dcfendanfs  Attorney. 

"  John  M.  B.  I^vbll, 

^^  Attorney  for  Plaintiff J^ 
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The  jury  found  for  tlie  plaintiff.  The  defendant  moved 
for  a  new  trial,  upon  the  following  grounds,  to-wit: 

1st.  Because  the  Court  erred  in  refusing  to  charge,  with- 
out qualification,  as  follows:  '^  If  the  defendant  purchased 
this  iron  for  its  full  value,  from  Isaac  Scott,  on  the  lOdi  De- 
ccuihiT,  1862,  then  got  possession  of  the  same,  all  without 
any  fraud  or  concealment  of  the  same,  and  has,  from  that 
time  to  the  commencement  of  this  suit,  continued  in  the  actual 
possession  thereof,  all  the  time  claiming  and  using  the  same 
as  its  own  property,  then  the  defendant's  title  to  this  iron  by 
prescription  is  complete,  and  the  plaintiff  cannot  recover." 
And  in  charging  said  request  with  the  following  qualification: 
''If,  after  the  defendant  purchased  and  acquired  the  |)Osses- 
aiou  of  this  iron,  any  time  before  the  expiration  of  four  years 
from  the  commencement  of  such  possession,  it  was  removed 
by  any  one  out  of  the  state  of  Georgia,  then  the  defendant's 
possession  could  not  ripen  into  a  title  by  prescription  as  to 
such  of  the  iron  as  was  so  removed  out  of  the  stiite." 

2d.  Because  the  court  erreil  in  charging  the  jury  as  fol- 
lows: "If  you  find  as  to  this  property,  or  any  part  of  it, con- 
cealment, removal  from  the  state,  or  that  it  was  so  placed  as 
not  to  be  subject  to  reclannition,  or  fraud  in  the  original 
taking  of  the  property  by  the  defendant,  or  fraud,  deterring 
the  plaintiff  from  its  action  at  any  time  after  the  accruing  of 
plaintiff's  right  of  action,  title  by  prescription  is  not  com- 
plete. In  the  last  ca.se  the  right  of  action  accrues  from  the 
time  of  the  discovery  of  the  fraud." 

3d,  Because  the  court  erred  in  permitting  John  Screven, 
president  of  the  Atlantic  and  Gulf  Kailroad  Company,  to 
testify  as  follows  :  "In  1866  the  first  knowledge  was  brought 
to  the  company  of  the  disposition  of  said  iron." 

4th.  Because  the  court  erred  in  admitting  any  evidence, 
over  the  objecticms  of  defendant,  as  to  the  seizure  of  the  iron, 
its  use,  what  was  done  with  it,  etc.,  except  its  value,  and  the 
knowledge  by  the  defendant,  at  or  before  its  purchase,  of  the 
illegal  seizure,  or  of  the  title  of  the  plaintiff  to  it,  after  the 
introduction  of  the  written  agreement  between  counsel,  which 
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was  put  in  evitlence  immediately  after  the  close  of  the  ex- 
amination of  the  president,  Joiin  Screven. 
The  motion  was  overruled  and  deFeiHhvnt  excepted. 

Lyon  &  Jackson;   Jacksox,  Lawtox  &  Basinger, 
for  plaintiff  in  error. 

Hartridge  &  Chisholm;  Lovell  &  Falligant,  for 
deffmlanr. 

Trippe,  Judge. 

1,  2, 3.  The  provisions  of  the  C»>de  on  the  siilypct  of  title  by 
prescripti<>n  to  personal  property,  applicable  to  this  case,  are 
as  follows:  Adverse  posseasion  of  personal  property  witiiin  this 
state  for  four  years  shall  give  a  title  by  pn\scription.     No  pre- 
scription arises  if  the  property  be  concealed,  or  removed  out 
of  the  state,  or  otherwise  is  not  subject  to  reclamation.     A 
prescription  does  not  run  in  cases  of  fraud  debarring  or  de- 
terring the  other  party  from  his  action,  until  the  fraud  is  dis- 
covere<l :  See  Code,  sections  2685  and  2688.    Before  the  adop- 
tion of  the  Code,  and  the  substitution  of  these  provisions  for 
those  in  the  statute  of  limitation,  it  was  prescribed  by  that 
statute  that  all  suits  for  the  recovery  of  personal  property  or 
for  damages  for  the  conversion  of  it,  shall  be  brought  within 
four  years  after  the  right  of  action  accrues  and  not  after.    The 
exceptions — akin  to  those  given  in  the  law  of  prescription — 
were,  that  where  any  person  against  whom  a  right  to  sue  ex- 
isted, shotild  remove  from  this  state,  the  time  should  cease  to 
be  computed  in  his  favor  from  the  timeof  such  removal  and  so 
continue  until  he  should  return  and  fix  his  residence  in  this 
state.    Also,  where  the  property  should  be  carried  away  and 
secreted  so  that  the  owner  did  not  know  who  was  in  posses- 
sion of  it,  on  where  it  was,  or  against  whom  to  bring  his  suit, 
the  statute  ceased  running  until  the  property  was  discovei;ed, 
or  who  was  in  possession  of  it:  Acts  of  1855-6,  page  233. 
There  was  also  a  provision  on  the  subject  of  fraud  substan- 
tially like  that  in  the  present  law  of  prescription.     The  de- 
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feiulant  in  tliis  axse  is  a  railroiul  (H)mpaiiy,  locate<l  in  this 
state^  was  liable  to  be  sued,  an<l  could  have  been  sued  at  any 
timeafler  it  received  the  iron  now  claimed  ;  and  the  question 
is,  did  it  lose  all  right  to  assert  title  to  the  iron  by  prescrip- 
tion, because  it  was  sent,  or  loaned,  or  sold,  so  that  it  was 
taken  out  of  the  state  ?  The  court  charged,  that  as  to  the 
portion  that  was  taken  to  Alabama,  no  prescriptive  title  could 
be  asserted,  and  a  verdict  was  found  for  that  much  of  the 
iron.  We  think  there  was  error  in  the  charge.  Under  the 
statute  of  limitation,  we  are  not  aware  that  it  was  ever  held, 
that,  because  property  for  which  a  party  was  sued  had  been 
carried  beyond  the  state,  whilst  the  defendant  resided  here  all 
the  time,  an<l  there  had  been  no  secreting  or  concealment  of 
it,  nor  other  fraud,  so  that  the  claimant  did  not  know  against 
whom  to  bring  his  suit,  the  defendant  thereby  lost  all  benefit 
of  the  statute.  Did  the  change  of  the  law  from  one  of  lim- 
itation to  one  of  prescription,  radically  revolutionize  such  an 
important  feature  as  this  ?  Before  the  adoption  of  the  Code, 
itr  will  not  be  questioned,  that  unless  fraud  of  some  sort  were 
shown  which  prevented  plaintiflT  from  suing,  the  defendant 
could  have  protected  itself  under  the  statute  of  limitation, 
although  the  iron  had  been  sold  and  carried  out  of  the  Slate. 
The  words  of  the  Code  are  :  "No  prescription  arises  if  the 
property  be  concealed,  or  removed  out  of  the  state,  or  oth- 
erwise is  not  subject  to  reclamation."  Do  not  these  last  words 
furnish  ^  key  to  aid  in  the  construction  of  the  whole  provi- 
sion ?  Why  should  the  statute  cease  to  operate  if  reclamation 
be  all  the  time  at  the  command  of  the  claimant?  A  party 
may  have  reclamation  without  obtaining  the  specific  article 
or  property.  Webster  defines  reclamation  to  mean,  "  Recovery. 
2.  Demand;  challenge  of  something  to  be  restoreil ;  claim 
made."  If  reclamation  mems  a  regaining  of  the  property  itself, 
then  if  the  property  be  perishable  and  die,  or  is  consumeil,  a 
defendant  in  such  a  case  could  never  claim  the  benefit  of  the 
statute.  So,  if  the  property  was  to  be  destroye<l,  or  placed 
beyond  the  power  of  the  defendant  to  return  it  within  the 
state,  there  would  he  a  perpetual  right  of  action  against  bioif 
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and  whatever  might  be  hts  good  failh  he  eoiihl  never  have 
repose  even  against  a  clotibtful  claim.  We  tliiiik  the  tine 
construction  of  ihe  law  on  tliis  matter  is,  that  if  the  right  of 
action  on  the  part  of  the  plaintiff  exist  all  the  time,  and  there 
be  no  disability  preventing  its  assertion  produced  by  the 
fraudident  acts  of  the  defendant  or  reuniting  from  any  cause 
recognized  by  law,  tlien  the  right  of  reclamation  as  meant  by 
the  Code  continued  without  interruption,  and  the  true  intent 
and  meaning  of  the  provisions  of  the  statute  on  tiie  subject 
of  title  by  prescription  to  personal  property,  are  preserved  by 
allowing  the  defendant  in  such  a  case  to  ai^sert  such  a  right. 

4.  Objection  was  made  to  the  statement  made  by  officers  of 
plaintiff's  Company,  that  the  company  never  had  knowledge 
or  notice  of  certain  facts.  We  think  this  was  competent  evi- 
dence. Really,  it  is  about  tiie  only  way  tliey  could  prove 
such  a  fact.  Of  course  it  is  not  conclusive,  and  if  the  other 
}>arty  claim  that  this  statement  is  merely  a  conclusion  or 
opinion  of  the  witness,  he  can  show  it  to  be  so  by  cruss>exam- 
ination  or  other  evidence. 

5.  As  to  the  question  involved  in  the  last  point,  it  is  suffi- 
cient to  say  that  it  need  not  arise  on  another  trial,  and  that 
the  rule  established  in  Wallace  vs.  McUthews,  39  Georgia^  617, 
and  in  Hargrovea  vs.  Redd^  43  Georgia,  142,  will  be  a  guicle, 
as  they  set  forth  the  correct  principle  to  govern  in  such  cases. 

Judgment  reversed. 


B.  H.  &  A.  M.  Thrasher,  i)hiintiffs  in  error,  rs,  John  S. 

BfiTTis,  defendant  in  error. 

(Tbippi.  Judge,  was  provideoUaUy  prevented  from  presiding  in  this  ease.) 

Where  an  application  was  made  for  a  homestead^  and  the  applicant  re- 
turns in  his  schedule  several  parcels  ^f  land,  but  specially  prayed  that 
hia  homestead  might  be  assigned  him  in  a  certain  house  and  lot  in  a 
ciCj«  stating  that  there  was  a  mechanics'  lien  upon  it  for  $500  00,  which 
valued  by  the  surveyor  at  $2,000  00,  and  objection  being  made  as 
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to  the  value,  commiasioiiera  were  appointed,  who  appmised  the  boose 
and  lot  at  $2,800,  which  was  duly  returned  and  filed  and  approTed, 
and  no  appeal  taken,  and  the  ordinary  made  the  usual  order,  reqoir* 
iiig  that  if  the  city  lot  should  be  sold  under  legal  process,  the  $2,000 
should  be  invested  in  other  property,  and  at  the  same  time  appointed 
a  receiver  to  sell  the  other  real  estate,  and  bring  in  the  proceeds  for 
distribu  ion  to  the  creditors,  and  before  the  distribution  was  made  the 
house  and  lot  was  sold,  and  only  brought  $2,000  00: 
Ileldj  that  the  return  of  the  appraisers  and  approval  of  the  ordinary,  an* 
appealed  from,  was  conclusive  upon  the  applicant,  and  that  he  cannot 
claim  to  have  any  portion  of  the  fund  raised  by  the  receiver  used  to 
pay  off  the  lien,  and  thus  leave  to  him  the  full  $2,000  00. 

Horaesteacl.     Before  Judge  Hopkins.     Fulton  Superior 
Court.     April  Term,  1874. 

Bfttis,  by  Ills  petition  for  ceiiiorari^  made  tlie  following 
case:     In  February,  1874,  lie  applied  to  the  ordinary  of  Ful- 
ton county  for  an  exemption  of  personally  and  a  homestead 
in  realty.     The  latter  he  prayed  might  be  set  apart  in  a  house 
and  lot  on  Decatur  street,  in  the  city  of  Atlanta,  and  in  cer- 
tain other  property.     The  surveyor  appointed   valued  the 
said  house  and  lot  at  $2,000  00  in  specie.     B.  H.  &  A.  M. 
Thrasher  objected   to  this  valuation.     Appraisers  were  ac- 
cordingly  appointed,  who  estimated  it  as  worth  $2,800  00  m 
specie.     The  ordinary,  accordingly,  on  January  Slst,  1874, 
passed  an  order  that  in  case  of  the  sale  of  said  property  un- 
der execution,  S2,000  00  in  specie,  from  the  proceeds  thereof, 
should   be   investe*!    in  a  homestead  for  petitioner.    There 
were,  and  still  are,  incumbrances  upon  said  property  for  the 
labor  done  and  material  furnished,  to  the  amount  of  from 
$500  00  to  $600  00.     The  schedule  of  the  petitioner  em- 
braced other  real  estate,  which   the  ordinary  placed  in  the 
hands  of  a  receiver  for  sale,  the  procee<ls  to  be  distributed 
among  the  creditors.     Such  sale  has  been  made,  and  the  re- 
ceiver has  placed  at  the  disposal  of  the  court  a  net  balance  of 
$280  00.     The  property  upon  which  petitioner's  homestead 
was  located  was  sold  at  April  sales,  1874,  for  $2,000  00  in 
currency.     On  the  10th  of  the  said  month  the  petitioner  asked 
that  the  ordinary  pass  an  order  allowing  the  proceeds  of  tfae 
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of  the  homestead  property,  after  payment  of  expenses 
and  incumbrances,  to  be  placed  in  the  hands  of  some  discreet 
person,  to  which  should  be  added  a  sufficient  sum  from  the 
araonnt  realize<l  by  the  receiver,  to  make  the  sum  of  $2,000 
in  specie,  which  should  be  invented  by  him  in  a  homestead 
for  the  applicant. 

On  objection  made  by  B.  H.  &  A.  M.  Thrasher,  the  ordi- 
nary refused  to  allow  the  fund  brought  into  court  by  the  re- 
ceiver to  be  applied  in  the  manner  indicated.  To  which  rul- 
ing tlic  petitioner  excepted. 

The  petition  was  sanctioned  and  the  writ  of  certiorari  is- 
sued. The  answer  of  the  ordinary  did  not  alter  the  case  as 
above  presented.  The  court  sustained  the  certiorari,  and  B. 
H.  &  A.  M.  Thrasher  excepted. 

Thrasher  &  Thrasher,  for  plaintiffs  in  error. 

Collier  &  Collier;  T.  P.  Westmoreland,  for  de- 
fendant. 

McCay,  Judge. 

In  our  judgement  the  return  of  the  appraisers,  the  ap- 
proval of  the  ordinary,  and  the  passing  by  him  of  the  orders, 
was  a  setting  apart  of  his  homestead  to  the  applicant,  and  an 
appropriation  of  the  remainder  of  the  debtor's  land   to  the 
creilitors.     The  house  and  lot  were  valued  at  $2,800  00,  this 
not  only  gave  him   his  homestead,  but  allowed  for  the  lien, 
and  left  still  an  interest  subject  to  sale,  of  $300  00.     Had  the 
debtor  been  dissatisfied  with  the   return  and  orders   of  the 
ordinary,  he  had  his  remedy.     He  took  the  house  and  lot  as 
his  homestead  in  view  of,  and  with  the  understanding  that  it 
was  worth  $2,800  00,  and  in  our  judgment,  he  is  bound  by 
that  judgment.     He  applied  for,  and  got  his  homestead,  iu 
that  particular  property.     The  only  reason  why  it  was   al- 
lowed to  be  be  sold,  was  that  by  the  return  it  was  treated  as 
worth  more  than  $2,000  00  besides  the  lien.     It  is   merely 
accidental  that  it  has  been  sold  before  the  proceeds  arising 
Vol,  Liii.  27. 
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from  the  sale  of  the  other  real  estate  was  distributed.  The 
same  judgment  which  gave  him  his  homestead,  devoted  the 
other  to  the  creditors,  at  lea^t,  they  were  had  at  the  same  time; 
they  or  he  might  have  appealed.  Neither  of  them  did.  We 
think  it  is  the  clear  intent  of  the  law^  that  the  return  of  the 
appraisers  and  the -order  of  the  ordinary,  in  view  of  the  fact 
that  the  property  is  adjudged  to  be  worth  more  than  f  2,000  00, 
recognizing  the  right  of  judgments  to  sell  it  and  protecting 
the  homestead  interest  when  sold,  is  the  laying  off  of  tbe 
homestead,  and  that  it  is  too  late  to  revise  that  jndgnieDt. 
If  this  were  allowed  the  matter  would  be  always  open,  since, 
as  we  have  said,  it  is  merely  accidental  that  the  sale  has  oc- 
curred so  soon.  It  might  be  ten  years  before  the  Siile;  it 
might  be  for  new  debts. 
Judgment  reversed. 


S.  P.  Goodwin  d  al.,  plaintif&  in  error,  vs.  The  Mayor 
AND  Aldermen  of  the  City  of  Savannah,  defend- 
ants in  error. 

1.  A  tax  leTied  by  the  mayor  and  conncil  of  Savannah  on  the  basineBS 
of  a  common  carrier  within  the  city  is  not  illegal  or  nnconstitutionalt 
because  the  tax  is  graduated  according  to  the  number  of  drtjSr 
carriages,  wagons,  etc.,  nsed  in  such  business. 

2.  If  some  of  the  complainants,  seeking  an  injunction  to  restrain  the 
collection  of  a  city  tax,  show  in  their  bill  that  they  do  not  come  within 
the  provisions  of  the  ordinance  assessing  the  tax,  and  are  in  fact  sot 
liable  therefor,  relief  may  be  had  by  illegality,  if  the  attempt  is  iDftde 
to  collect  the  tax  from  them,  and  there  is  no  necessity  for  equity  to  ia* 
tervene  by  a  restraining  process. 

3.  Where  the  enforcement  of  different  sections  of  a  city  ordinance  as- 
sessing taxes  is  sought  to  be  restrained,  and  one  of  the  sections  is  in 
fact  obnoxious  to  the  complaint  made  against  it,  but  is  subsequently 
repealed,  prior  to  the  hearing  in  chambers  for  an  injunction,  and  thmi 
fact  is  set  up  in  the  answer  and  proved,  it  is  not  error  for  the  chancel- 
lor  to  refuse  the  injunction,  and  it  is  a  matter  within  his  discretion,  at 
the  final  dispo:<ition  of  the  bill,  to  determine  the  question  as  to  th« 
costs. 
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Injunction.  Municipal  corporations.  Tax.  Casts.  Il- 
legality. Before  Judge  James  Johnson.  Chatham  county. 
At  chambers^  July  1st,  1874. 

8.  P.  Goodwin  and  others,  citizens  of  Savannah,  filed 
their  bill  against  the  Mayor  and  Aldermen  of  the  city  of 
Savannah,  a  muni€i|)al  corporation,  to  the  May  term,  1874, 
of  Chatham  superior  court,  in  which  they  alleged  that 
the  said  Goodwin,  and  other  complainants  named,  were 
engaged  in  the  business  of  draying,  and  used  in  their  said 
business  certain  drays  and  vehicles  drawn  by  animal  power. 
That  Morel  &  Mercer  were  engaged  in  the  business  of 
buying  and  selling  grain  and  produce.  That  M.  J.  Doyle 
was  a  grocer;  and  J.  J.  Dale  &  Company  were  engaged  in 
the  lumber  business;  and  that  all  said  complainants'  last 
named  used  vehicles  drawn  by  animal  power  in  their  said 
several  branches  of  business,  as  incident  and  necessary  there*- 
to,  but  not  as  a  distinct  and  separate  occupation. 

That  the  said  the  Mayor  and  Aldermen  of  the  city  of  Savan- 
nah, by  a  certain  ordinance  j)assed  in  council  December  31st, 
1873,  and  comm<mly  known  as  an. ordinance  to  assess  and 
levy  taxes  and  raise  revenue  for  the  city  of  Savannah,  for  the 
year  1874,  did,  among  other  things,  declare,  in  the  third  sec- 
tion thereof,  that  in  addition  to  the  ad  valorem  tax  upon  all 
real  and  personal  property  in  the  city  of  Savannah,  certain 
specific  taxes  should  be  paid  by  every  person  using  and  em- 
ploying in  his,  her  or  their  business,  any  dray,  truck,  cart  or 
wagon,  cab,  hack,  buggy,  omnibus,  break-wagon,  or  any 
otlier  vehicle  for  the  transportation  of  j^ssengers  and  bag- 
gage, or  for  the  transportation  of  goods,  wares  and  merchand- 
ise, to-wit:  $16  00  for  each  one-horse  dray  or  truck ;  $24  00 
ibr  each  two-lM)r8e  dray  or  truck,  and  so  on. 

That  on  February  7th,  1874,  said  S.  P.  Goodwin  and 
others  filed  their  bill  to  the  May  term,  1874,  of  Chatham  su- 
perior court,  and  praye<l  for  an  injunction  against  the  col- 
lection or  enforcement  of  said  taxes,  upon  the  ground  that 
they  were  t^ixes  upon  the  property  of  complainants,  and  were 
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not  ad  valorem  as  required  by  the  constitution  of  Georgia. 
That  the  judge  of  said  court  did  thereupon  grant  the  injunction 
prayed  for ;  that  no  effort  liad  been  made  by  said  city  to 
dissolve  the  same,  and  that  said  action,  and  the  subsequent 
course  of  said  defendant  had,  in  effect,  fully  admitted  the 
unconstitutionality  of  said  taxes. 

That  on  March  24th,  1874,  the  said  defendant  did  pass 
another  ordinance,  entitled  an  ordinance  to  amend  tiie  ordin- 
ance hereinbefore  mentioned,  and  did  provide  that  all  that 
portion  of  said  ordinance  which  provides  specific  taxes  on 
drays,  wagons,  and  other  vehicles,  be  repealed  and  tlie  fol- 
lowing substituted  therefor:  "In  addition  to  the  ad  valorem 
tax  on  property  already  mentioned  in  said  ordinance,  the  fol- 
lowing taxes  on  business  and  propert}*  shall  be  levied  and 
collected  :  Each  person  engaged  in  the  business  of  trans^wrt- 
ing  goods,  etc.,  or  baggage,  or  passengers  and  baggage,  or  in 
loading  or  unloading  vessels  by  horse  power  (except  such 
persons  as  are  already  taxed  on  said  business  in  said  ordin- 
ance) shall  pay  a  tax  on  said  business ;  said  tax  to  be  due 
and  paid  yearly,  and  to  be  graduated  according  to  the  num- 
ber of  drays,  wagons,  etc.,  used  in  said  business;"  that  said 
ordinance  then  provided  a  specific  tax  to  be  paid  by  each  per- 
son using  said  vehicles,  ranging  from  $15  00  for  one  vehicle  to 
$1,000  00  for  not  more  than  fifty  vehicles,  said  tax  amounting 
to  from  $15  00  to  $24  00  upon  each  vehicle  used,  irrespective 
of  the  value  of  the  same. 

That  said  ordinance  also  required  a  tax  of  two  and  one- 
quarter  per  centum  ad  valorem  on  the  value  of  each  animal 
and  vehicle  so  used ;  that  for  each  vehicle  a  badge  should 
also  be  taken  out,  at  the  expense  of  complainants,  and 
placed  in  a  conspicuous  place  on  each  vehicle,  which  shonld 
be  conclusive  evidence  that  said  tax  had  been  paid;  that  a 
failure  so  to  affix  said  badge  to  any  vehicle  should  be  pun- 
ished before  the  police  court  by  fine  not  exceeding  $10  00, 
and  by  not  more  than  ten  days  in  jail,  provided  said  tax  bad 
been  paid  ;  if  not,  the  fine  to  be  the  amount  of  said  spedfic 
tax  and  costs,  or  not  exceeding  thirty  days  in  jail. 
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That  by  8aid  ordinance  a  specific  tax  was  already  imposed 
upon  the  several  branches  of  business  of  the  said  complain- 
ants Morel  &  Mercer,  M.  J.  Doyle  and  J.  J.  Dale  &  Com- 
pany;  that  a  tax  of  one  per  centum  was  levied  on  furniture, 
stock  in  trade,  and  other  species  of  personal  property,  and 
one-fourth  of  one  per  centum  upon  the  value  of  bonds,  and 
other  species  of  personal  property  specified  in  said  ordinance, 
while  two  and  one-quarter  per  centum  was  levied  upon  the 
stock  in  trade  and  personal  property  of  complainants.  That 
a  tax  of  one  per  centum  was  also  levied  upon  income  from 
business.  That  the  constitution  of  Georgia  required  taxation 
on  property  to  be  ad  valorem  only,  and  uniform  upon  all 
species  of  property  taxed. 

That  said  taxes  were  unconstitutional  and  onerous,  amount- 
ing to  some  six  per  centum  upon  the  value  of  complainants' 
property,  and  almost  prohibitory  in  their  character. 

That  tlie  returns  were  required  to  be  made  in  the  early 
portiou  of  the  year,  when  business  was  most  active,  and  tlie 
largest  number  of  animals  and  vehicles  in  use;  whereas,  in 
spring  and  summer,  a  large  proporti(»n  of  them  were  unem- 
ployed and  useless;  that  said  so-called  specific  tax  on  busi- 
ness was  in  no  just  sense  a  tax  upon  occupation,  but  only  an 
attempt  to  enforce  the  original  specific  tax  upon  the  property 
of  complainants  under  a  change  of  name ;  that  said  taxes 
were  not  a  J  valorem  or  uniform,  and  that  even  if  said  taxes 
were  specific  taxes  upon  the  business  of  complainants,  said 
defendant  had  no  power  to  graduate  said  taxes  as  provided 
by  said  amendatory  ordinance. 

That  said  defendant  was  proceeding  to  enforce  the  collec- 
tion of  said  illegal  assessments  against  all  of  said  complain- 
ants; whereupon  complainants  averred  that  they  were  other-- 
wise  wholly  remediless,  and  prayed  for  an  injunction. 

The  defendant,  in  its  answer,  filed  May  4th,  1874,  averred 
in  substance  that  it  admitted  that  the  complainants  were  en- 
gaged in  their  several  branches  of  business,  the  passage  of  the 
ordinance  of  December  31st,  1873,  the  filing  of  the  origi- 
nal bill  by  S.  P.  Qoodwin  and  others^  and  the  granting  of  the 
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injunction  asked  ;  it  also  admitted  the  repeal  of  said  ordi- 
nance, without  any  effort  on  the  part  of  defendant  to  dissolve 
said  injunction,  or  to  oppose  said  bill,  but  protested  that  it 
did  not  thereby  admit  said  repealed  ordinance  to  be  illegal 

Defendant  also  admitted  the  passage  of  the  amendatory 
ordinance  of  March  24th,  1874,  but  submitted  that  by  the 
statutes  of  Georgia  it  was  authorized  to  impose  taxes  on  those 
who  transact,  or  offer  to  transact,  business  in  said  city,  and 
that  said  taxes  imposed  on  complainants  by  said  amendatory 
ordinance  were  legal. 

That  it  had,  since  the  filing  of  said  bill,  re|)€aled  so  much 
of  said  ordinance  as  imposed  a  tax  of  two  and  one-quarter 
per  centum  on  the  value  of  the  animals  and  vehicles  used  by 
complainants,  and  that  such  portion  of  said  ordinance  was  no 
longer  in  force. 

Defendant  further  submitted  that  such  portions  of  said 
bill  as  referred  to  the  wisdom  and  expediency  of  said  tax, 
were  matters  exclusively  for  the  consideration  of  the  Mayor 
and  Aldermen  of  Savannah. 

After  argument,  the  presiding  judge  refused  to  grant  the 
injunction  prayed  for,  and  thereupon  the  complainants  ex- 
cepted. 

George  A.  Merger;  J.  V.  Ryals,  for  plaintifls  in 
error. 

W.  S.  Basinger,  for  defendant. 

Trippe,  Judge. 

1.  It  has  been  several  times  held  by  this  court  that  a  tar 
on  occupations,  businesses,  professions,  etc.,  is  not  a  tax  on 
property,  subject  to  the  ad  valorem  and  uniformity  rule  pro- 
vided in  the  27th  section  of  the  1st  article  of  the  constitu- 
tion :  42  Georgia,  596  ;  49  Ibid.,  195  ;  50  Ibid.,  530.  The 
Mayor  and  Aldermen  of  the  city  of  Savannah  are  expressly 
authorized  "  to  make  assessments  and  to  lay  such  taxes  on 
the  inhabitants  of  the  city  and  those  who  hold  taxable  prop- 
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erly  in  the  same,  an<l  those  who  transact,  or  offer  to  transact, 
business  therein,  as  said  corporate  authorities  may  deem  ex- 
pdient  for  the  safety,  benefit,  convenience  and  advantage  of 
said  city,  etc.:  Code,  section  4847.    In  the  case  of  Tfie  Home 
Insurance  Company  of  New  York  vs.  The  City  Council  of  Au- 
gusta, 50  Georgia^  530,  it  was  ruled  that  a  tax  on  fire  insur- 
ance companies  different  from  that  imposed  on  life  insurance 
companies,  is  not  obnoxious  to  any  constitutional  require- 
ment.   When  the  state  levies  a  tax  on  businesses,  professions, 
etc.,  it  varies  the  tax  from  $10  00  to  §200  00,  and  has  done 
so  every  year  since*  the  ad  valorem  or  uniformity  rule  was 
first  in  any  constitution.     This  being  the  rule,  we  cannot  see 
the  ohjection  to  a  tax  of  $50  00  on  a  business  which  employs 
ten  drays  or  wagons,  and  a  tax  of  $25  00  when  five  are  em- 
ployed.    A  tax  on  sales  varies  according  to  the  amount  of 
sales,  and  if  the  government  protects  one  when  selling  $500,- 
000  00  worth,  ought  not  that  business  to  pay  more  than 
where  only  $20,000*00  or  $50,000  00  worth  are  sold?    Will' 
not  twenty  drays  or  wagons,  running  daily  over  the  streets 
of  a  city,  cause  a  greater  demand  for  repairs,  and  call  on  the 
city  more  for  the  protection  of  its  ordinances  and  the  author- 
ities tliereof,  than  when  five  are  used?    Such  a  tax  should 
be  apportioned  according  to  the  extent  of  such  business,  and 
we  do  not  see  in  it  any  conflict  with  the  constitution.     It  is 
in  accord  with  the  spirit  of  an  ad  valorem  and  uniform  tax. 
2.  Three  of  the  complainants  allege  that  they  are  not  lia- 
ble to  the  tax,  as  they  are  not  engaged  in  the  business  which 
is  taxed.     If  so,  they  each  can  set  up  that  by  illegality,  and 
there  is  no  common  ground  on  which  they  stand  in  that  re- 
gard which  makes  it  necessary  that  equity  should  interfere 
by  a  restraining  process.     Two  may  be  liable  and  one  may 
not  be.    Each  case  is  to  be  determined  by  its  own  facts,  and 
one  has  no  connection  with  or  relation  to  the  other,  as  to  the 
question  whether  they  are  carriers  or  not.     All  are  jointly 
interested  in  the  question  as  to  the  constitutionality  of  the 
tax,  provided  they  are  carriers  and  come  within  the  ordi- 
nance.   But  if  they  do  not — if  they  are  not  carriers — then 
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it  is  because  of  the  special  facts  of  each  case,  and  they  should 
not  burden  a  court  of  equity  with  a  bill  to  try  many  cases  io 
one,  when  all  are  different,  and  each  is  to  be  determined  bj 
itd  own  peculiar  facts.  Their  own  allegations  take  them  out 
of  the  bill  so  fur  as  it  makes  the  point'of  illegality  on  the 
tax,  and  they  cannot  come  in  on  the  ground  that  the  asses- 
sors or  collectors  of  the  tax  have,  by  mistake^  counted  tbein 
as  carriers,  when  in  truth,  or  at  least  as  they  allege,  they  are 
not. 

3.  If  the  ordinance  that  might  have  been  and  was  com- 
plained against  as  illegal,  was  repealed,  there  was  no  neces- 
sity for  an  injunction  against  it.  And  when  it  was  re|)eale(l 
it  did  not  affect  the  legality  of  a  subsequent  ordinance.  Costs 
in  equity  are  taxed  in  the  discretion  of  the  chancellor:  Code, 
section  4210. 

Judgment  affirmed. 


David  A.  Vason,  trustee,  et  aL,  plaintiffs  in  error,  t?«.  Sarah 
A.  B£LL,  administratrix,  et  al,,  defendants  in  error. 

(Tbippb,  Judge,  was  proTidentially  preyonted  from  presiding  in  this  ctfs.) 

1.  A  marriage  seltlement  made  without  fraud,  and  duly  recordedt  >o 
which  the  settler  coyenauts  to  stand  seized  to  the  aire  of  the  iolended 
wife  and  children  of  the  marriage,  and  two  other  of  his  cbiidreo  by  a 
former  wife,  of  a  sum  of  money  which  he  covenants  to  invest  for  the 
uses  declared,  and  for  the  faithful  performance  of  which  he  ple<]ges 
and  mortgages  his  whole  estate,  then  in  his  possession  or  thereafter  to 
be  acquired,  is  a  good  settlement  against  the  husband,  and  if  at  the 
time,  perfectly  solvent,  including  the  trust  then  assumed  by  him  u* 
debt,  it  is  good  against  greditors  present  and  future.  Marriage  ii  * 
valuable  consideration,  and  the  lien  thus  created  on  property,  ia  p<»* 
session  of  the  husband,  duly  recorded,  is  notice  to  all  aabseqaent  cred- 
itors, as  to  such  property.  But  as  to  the  property  thereafter  to  bo  ac- 
quired, the  lien  is  upon  a  mere  possibility,  and  is  not  good  against 
either  present  or  future  creditors. 

2.  When  equity  enforces  a  trust  in  a  marriage  settlement,  in  favor  of 
those  coming  within  the  scope  of  the  marriage  consideration,  U  «iU 
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enforce  it  in  full  in  favor  of  all  the  beneficiaries,  whether   they  be 
within  the  scope  of  the  consideration,  or  be  only  volunteers. 

3.  A  marriage  ^eltleInent,  however  good  against  the  settler  and  creditors, 
or  even  subsequent  purchasers,  cannot  divest  legal  liens  actually  ac- 
qniredj  such  as  jadgments  and  mortgages. 

4.  That  a  guardian  is  iA  debt  to  his  wards,  as  appears  by  his  returns  to 
tHe  ordinary,  does  not  give  the  wards  a  lien  on  his  estate,  unless  the 
fund  can  be  traced  into  some  specific  thing,  or  can  itself  be  identified  ; 
Dor  does  the  fact  that  the  guardian's  whole  estate  is  before  the  court, 
in  the  hands  of  a  receiver,  alter  the  rule.  And  this  doctrine,  that 
trust  money  does  not  create  a  lien,  unless  it  can  be  traced,  applies  to 
ail  trusts  of  money,  or  of  property  turned  into  money.  To  give  the 
cef/tii  que  trust  a  lien,  the  money  must  be  traceable,  or  be  capable  of 
identification. 

6.  A  laborer,  or  mechanic,  who,  as  the  employee  of  another  mechanic, 
works  upon  a  building,  and  accepts  as  a  discharge  of  his  debt,  from 
his  employer,  the  promissory  note  of  the  owner  of  the  building,  has 
no  lien  as  a  mechanic  upon  the  building. 

6.  Whether  one,  who  makes  at  the  time  of  his  marriage  a  settlement 
upon  his  wife,  thereby  disables  himself  from  paying  his  existing  debts, 
is  a  question  of  fact,  and  if  the  evidence  be  conflicting,  and  there  be 
sufficient  to  justify  the  finding,  this  court  will  not  disturb  it. 

7.  When  by  consent  of  parties,  the  whole  of  a  case,  bot)i  as  to  the  law 
and  the  facts,  is  submitted  to  the  judge,  this  court  will  treat  the  judg- 
ment of  the  court,  as  to  the  facta,  as  though  it  were  the  verdict  of  a 
jury. 

Equity.  Hushand  and  wife.  Marriage  settlement.  Mort- 
gage. Trusts.  Judgments.  Lien.  Guardian  and  ward.  Me- 
chanic's lien.  New  trial.  Before  Judge  Strozer.  Dougherty 
Superior  Court,  October  Term,  1873. 

David  A.  Vason  married  Cordelia,  a  daughter  of  Henry 
Pope,  by  whom  he  had  two  children,  William  I.  and  Francis 
C.  He,  in  right  of  this  marriage,  received  certain  negroes 
and  other  property,  from  the  estate  of  Henry  Po|)e.  After 
the  deatii  of  this  wife,  he  contracted  marriage  with  Mariah  I., 
lior  sister,  and  prior  to  its  consummation,  to- wit:  on  the  18th 
day  of  June,  1855,  he  made  a  marriage  settlement,  in  which 
lie  acknowledged  himself  to  stand  seized  of  the  negroes  that 
his  intended  wife  was  entitled  to  out  of  her  father's  estate;  also, 
of  the  negroes  which  he  had  received  in  right  of  his  first  wife, 
and  also  of  the  sura  of  $13,000  00 — which  he  supposed  at 
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tlie  time  \o  be  equal  to  the  other  property  received,  ami  to  be 
received,  in  right  of  both  his  wives — for  the  foHowing  pur- 
poses, uses,  trusts  and  limitations  :  1st.  That  he  should  have 
the  management  of  the  wiiole  of  his  property  during  his  life, 
(unless  he  shouhl  at  any  time  voluntarily  relinquish  it,)  with- 
out any  account  for  the  hire  or  profits  thereof,  except  for  the 
support  of  the  said  Mariah,  the  support  and  eilucation  of  Wil- 
liam I.  and  Francis  C,  and  of  the  children  to  be*  born  of  that 
intended  marriage.     In  case  the  wife  survived  Dnvid  A.,thc 
property  was  then  to  be  equally  divided  between  said  Mariah 
and  the  children  of  both  marriages,  share  and  share  alike. 
In  case  of  Vason's  surviving,  the  property  to  be  divided 
among  the  children  equally  at  his  death.     The  property  not 
to  be  subject  to  the  debts  of  said  Vason,  but  to  be  only  iu 
trust,  for  the  purposes  specified.     The  said  David  A.  Yason 
to  have  the  jH>wer  at  any  time  to  invest  the  whole  or  any  part 
of  the  said  ?13,000  00,  in  such  property  as  he  might  deem 
best  fwr  the  ceslui  que  trusts,  the  title  to  which  should  be  exe- 
cuted to  him  as  such  trustee,  and  pass  under  the  deed;  he  to 
have  the  right  to  sell  or  dispose  of  any  part  of  the  property 
tiierein  conveyed,  or  which  may  be  purchased.     The  proceeds 
to  be  invested  in  such  manner  as  he  may  think  best  for  the 
parties  interested. 

"This  instrument  further  provided  that  the  whole  of  the 
estate  possessed  by  said  Vason  at  that  time,  or  which  he  may 
thereafter  become  possessed  of,  shall"  be  and  was  "thereby 
pledged  and  mortgaged  for  the  faithful  execution 'of  said  tritst, 
so  that  the  whole  of  said  sum,  to- wit :  the  sum  of  $30,000  00, 
(negroes  $17,000  00,  other  property  $13,000  00,)  shall  not 
be  diminished  by  any  act  of  said  Vason,  but  that  the  same 
shall  remain  for  the  uses  and  purposes  as  above  stated."  The 
settlement  was  duly  recorded. 

At  this  time  David  A.  Vason  was  possessed  of  a  large  tract 
of  land,  now  in  his  possession,  in  Dougherty  and  Lee  coun- 
ties, the  dwelling-house  and  lots  in  Albany,  where  said  Va- 
son now  lives;  town  lots  of  value  in  Albany,  and  real  estate 
elsewhere,  besides  a  large  number  of  other  negroes  than  those 
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mentioned  in  the  marriage  settlement,  suul  good  debts  of  great 
value.  He  was  not  in  debt,  or  if  in  debt  at  all,  none  of  those 
debt«  are  now  outstanding  against  iiim  unsatisfied. 

The  second  wife,  Maria li  I.,  die<l  in  1869,  leaving  four 
children,  the  fruit  of  said  last  marriage,  to-wit:  fope  A., 
Callie  D.,  Henry  A.  and  Dolly  May.  Neither  the  $13,000, 
nor  any  part  of  it,  luis  been  invested  in  any  property  what- 
ever, but  the  said  David  A.  Vason  used  it  as  he  did  his  own 
proi^rty  and  money  in  his  business.  All  the  negroes  of  the 
trasfc,  as  well  as  his  individual  negroes,  were  lost  by  the  re- 
sults of  the  war,  and  his  estate  otherwise  greatly  reduced. 

On  the  23d  of  November,  1870,  the  said  Vason  contracted 
another  marriage  with  Sarah  H.  Ficklin.     To  induce  Mi^  * 
Ficklin  to  enter  into  marriage  with  him,  said  Vason  agreed, 
from  the  date  of  the  marriage,  to  stand  seized  for  the  uses, 
trusts  and  provisions  therein  named  of  the  following  pro|>erty, 
to-wit:  "the  house  and  lots  in  Albany ,''  where  said  Vason 
then  lived,  (this  property  cost  about  $10,000  00,)  all  the 
"household  and  kitchen  furniture  on  said  premises,  or  which 
might  thereafter  be  purchased  by  him."     The  said  Vason 
"acknowledged  himself  bound  to  pay  the  sum  of  $15,000  00" 
to  himself,  as  trustee,  for  the  uses  after  stated,  which  said  sum 
should  stand  as  a  charge  and  prior  lien  upon  the  said  Vason's 
entire  Estate,  until  the  sum  is  fully  discharged — all  in  trust 
that  hia  said  intended  wife  should  be  maintained,  the  minor 
children  of  said  wife  should  be  educated  and  maintained,  and 
in  the  case  of* the  death  of  said  Sirrah,  that  he  or  his  repre- 
sentative hold  the  same,  for  the  uses  of  such  children  as  may 
be  l>orn  of  that  marriage,  and  of  the  minor  children  of  said 
Vason,  then  members  of  his  family  (the  children  of  his  second 
marriage.)    In  the  event  of  the  death  of  said  David  A.  Vason, 
his  intended  wife  him  surviving,  the  said  trust  to  be  divided 
equally  between  said  Sarah  and  the  said  objects  of  the  settle- 
ment. 

The  right  of  sale  and  investment  of  said  trust  property  was 
given  to  said  Vason  upon  the  written  consent  of  said  Sarah,  or 
under  tlie  decree  of  a  court  of  equity,  the  proceeds  of  sale  and 
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itivestiiieiite  to  follow  uses  an<I  trust,  as  ileclared.  Tins  set- 
tlement being  agreed  on  and  executed^  the  marriage  was  sol- 
emnized. 

At  the  date  of  tin's  settlement,  there  were  a  number  of 
judgments  against  said  Vason,  which  are  still  open  and  un- 
satisfied, besides  a  great  number  of  other  debts  not  in  judg' 
ment.  Whether  his  estate  wais  sufficient  to  pay  his  debte  in 
addition  to  meeting  the  obligations  of  the  above  trusts,  the 
evidence  was  ooufiicting. 

Judgment  creditors  in  the  United  States  and  state  courts, 
threatened  the  seizure  and  sale  of  all  the  property,  real  and 
personal,  for  the  satisfaction  of  their  said  judgments,  and  tins 
bill  was  filed  by  David  A.  Vason,  as  trustee  under  both  set- 
tlements,  to  have  the  trusts  secure<l  for  the  benefit  of  bis  e^ 
tui  que  trusts,  against  said  judgment  creditors,  and  all  other 
of  his  creditors;  he  made  a  schedule  of  his  debts,  and  of 
bis  estate,  both  real  and  personal,  oRering  to  surrender  the 
whole  to  the  satisfaction  of  the  debts,  and  asking  only  on  his 
part  the  protection  and  security  of  the  trust,  out  of  said  estate. 

The  bill  also  asked  an  injunction,  which  was  granted, and 
the  appointment  of  a  receiver  to  take  charge  of  tlie  property 
for  tiie  benefit  of  all  concerned. 

David  H.  Pope  was  appointed  auditor  to  audit  the  several 
demands  against  Vason.  All  the  creditors  proved  their  debts 
except  some  judgment  creditors  in  United  States  courts. 

The  answers  of  the  creditoi^s  denied  the  validity  of  these 
trusts — their  superiority  and  priority  of  payment — and  al- 
leged that  their  debts  should  have  precedence  of  payment  be- 
cause contracted  most  generally  for  the  benefit  of  the  trust 
estate;  and  as  to  the  trust  in  favor  of  William  I.  and  Fran- 
cis C,  they  insisted  that  David  A.  Vason,  their  father,  ha^l 
already  advanced  them  out  of  his  estate  more  than  their  in- 
terest in  this  trust. 

Vason  admitted  the  fact  of  the  advances  by  him  to  each  of 
these  children,  of  amounts  larger  than  their  respective  inter- 
est in  the  money  part  of  this  trust,  but  he  denied  that  it  va§ 
in  pay  men  tor  extinguish  ment  of  their  claims  in  this  trust  fund, 
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but  as  advaiicetuenta  to  them  out  of  his  individual  estate, 
which  he,  at  the  time  thereof,  could  well  afford  to  do  without 
prejudice  to  the  rights  of  creditors. 

1st.  The  auditor  sustained  the  lien  of  the*  settlement  of 
1855,  for  $13,000  00,  upon  all  the  property  of  the  estate,  as 
prior  to  all  claims  except  costs,  taxes,  and  a  vendor's  lien  in 
favor  of  John  A.  Davis. 

The  lien  antl  general  creditors  excepted  to  this  branch  of 
the  report  upon  the  ground  that  no  property  was  designated 
as  being  covered  by  said  settlement,  it  being  simply  an  agree- 
ment to  settle  said  amount;  also,  that  if  a  trust,  it  was  not 
entitknl  to  priority  until  the  death  of  Vason.  Also,  that  the 
enforcement  of  said  trust  was  barred  by  the  statute  of  limita- 
tions. Also,  that. William  I.  and  Francis  C.  Vason,  the 
children  of  the  first  marriage  were  volunteers  as  to  said  set- 
tlement, and  therefore  said  trust  would  not  be  enforced  as  to 
them. 

2d.  As  next  in  dignity,  the  auditor  reported  in  favor  of 
the  claim  of  Marcellus  E.  Vason,  in  right  of  his  wife,  for 
$4,913  71.  This  indebtedness  was  based  on  the  return  of 
David  A.  Vason,  as  guardian  for  said  wife.  It  appeared  that 
on  April  1st,  1873,  he  was  indebted  in  that  amount,  princi- 
pal and  interest,  to  his  said  ward,  for  funds  which  he  had 
received  in  the  year  1852.  It  was  not  shown  what  had  be- 
come of  this  money. 

The  lien  and  judgment  creditors  excepted  to  this  portion 
of  the  report  upon  the  ground  that  the  facts  as  above  stated, 
did  not  entitle  the  claimant  to  a  lien. 

3d.  As  next  in  dignity  the  auditor  allowed  judgments  in 
the  order  of  their  date,  which  were  prior  to  the  settlement  of 
November  23<I,  1870,  and  then  the  trust  created  thereunder 
to  the  amount  of  $25,000  00. 

The  creditors  postponed  by  this  ruling  excepted  to  it  upon 
the  ground  that  Vason  was  insolvent  at  the  date  of  the  exe- 
cution of  said  instrument,  and  that  therefore  no  valid  trust 
ior  the  benefit  of  his  wife  and  children  could  be  created  as 
against  existing  creditors. 
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4tli.  After  allowing  certain  otlier  liens  as  next  tobejiaid, 
the  auditor  placed  a  note  in  favor  of  William  Arniitage  for 
$148  78,  dated  April  lOtli,  1871,  due  December  1st  follow- 
ing, amongst  the  general'  creditors.  A  mechanic's  lien  hail 
been  sued  out  upon  this  claim,  as  against  the  resideuoe  of 
Vason,  in  the  city  of  Albany,  it  being  |illeged  that  it  was  for 
work  done  as  a  carpenter  upon  said  house. 

It  appeared  from  the  evidence  that  Vason  had  emploved 
F.  M.  Thompson  to  make  repairs  on  his  house  a  short  time 
before  his  marriage  with  Miss  Fi<*klin.  That  Thomjison 
procured  Armitage  to  do  the  work.  That  he  never  paid 
either  Thompson  or  Armitage.  That  he  gave  Arniitage  the 
note  for  his  services. 

To  this  portion  of  the  report  Armitage  excepted. 

Many  other  issues  not  herein  set  forth  were  made  ii()on  the 
auditor's  report,  but  they  are  unnecessary  *to  an  understaiut- 
ing  of  the  deoision.  All  the  questions  of  law  and  fact  were 
submitted  to  the  determination  of  the  court  without  the  io- 
tervention  of  a  jury. 

It  decreed  that  the  report  of  the  auditor  be  sustained  with 
the  following  modifications: 

"  The  exception  to  the  claim  of  M.  E.  Vason  and  wife  is 
sustained  as  to  its  priority.  The  amount  allowed  is  to  be 
paid  out  of  the  funds  as  to  the  other  simple  contract  creditors. 

*'The  exception  to  that  portion  of  the  auditor's  rejwrt 
which  allows  the  claim  of  David  A,  Vason,  trustee  for 
Mariah  I.  Vason  and  children,  is  sustained,  and  said  claim 
allowed  only  as  a  general  creditor.'^ 

**The  exception  to  so  much  of  the  auditor's  report  as  gives 
a  priority  of  payment  to  the  claim  of  David  A.  Vason,  8S 
trustee  for  Mrs.  Sarah  H.  Vason,  and  children,  is  hereby  sus- 
tained, except  as  to  the  house  and  lot  valued  at  $10,000  00, 
the  claim  to  the  same  being  superior  to  all  other.**  whatever, 
it  being  an  investment  of  the  trust  fund;  but  the  reuiaiixl^^i^ 
of  said  claim,  being  a  simple  charge  upon  said  estate,  an*' 
having  no  specific  lien  upon  the  fund  to  be  distributed,  occu- 
pies the  position  of  a  general  creditor." 
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Cross-bills  of  exception  were  sued  out  upon  said  decree, 
and  error  assignetl  accordingly. 

R.  F.  Lyon  ;  G.  J.  Wright,  for  plaintiffs  in  error.* 

HiNES  &  HoBBs;  Waruen  &  Ely;  Smith  &  Jones,  for 
ilefendants. 

McCay,  Judge. 

1.  Marriage  is  a  valuable  consideration,  and  a  marriage  set- 
tlement, bona  fide  made,  the  forms  and  requirements  of  law 
dulj  complied  with,  is  an  instrument  that  a  court  of  equity 
will  not  be  slow  to  enforce.     At  common  law  the  husband 
became,  upon  the  marriage,  the  purchaser  of  all  the  wife's 
property  (personal)  in  pa^^session,  and  became  entitled  to  re- 
duce into  possi!8sion  any  she  might  be  or  might  become  enti- 
tled to.     He  acquired  the  right  to  control  her  person  an<l  her 
lalx)r,  and  the  consideration  of  marriage  has  ever  been  held  of 
the  very  highest  nature:  see  the  case  of  Campion  vs.  Cotton, 
17  Vesey,  263,  where  the  doctrine  was  carried  so  far  as  to 
sustain  an  ante-nuptial  settlement  of  all  the  husband's  prop- 
erty on  the  wife  to  the  exclusion  of  his  creditors;  nay,  it  was 
even  held  that  stocks  belonging  to  other  persons,  but  to  which 
the  husband  had  apparently  tlie  titlCj  passed  under  the  settle- 
ment to  the  wife  as  a  bona  fide  purchaser  for  a  valuable  con- 
sideration.    Nor  does  it  require  that  specific  property  in  spe- 
cie must  be  settled.     The  husband  may,  ns  he  did  in  the  case 
before  us,  covenant  to  settle,  and  this  will  create  a  debt  against 
him  which  he  may  charge  on  his  estate  as  a  debt.     Such  cov- 
enant creates  a  debt  provable  in  bankruptcy,  if  it,  the  cove- 
nant, be  to  settle  immediately  :  See  Bright  on  Husband  and 
Wife,  134,  161.     If  this  be  a  debt  why  should  it  not  be  the 
Hubject  of  mortgage  duly  executed  and  recorded  ?     Mr.  Ro- 
per, in  Roper  on  Husband  and  Wife,  considers  that  if  a  hus- 
l>and    covenant  to  settle  on  his  future  wife  all  the  personal 

*Xt  U  thottKht  QtmeoeHsary  to  give  the  prooise  intorent  which  the  various  counsel 
represcnled,  as  the  parties  to  this  litigation  were  so  numerous. 
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estate  of  which  he  was  then  possessed^  the  ownership  of  the 
property  is  changed  in  equity,  and  if  he  sell  and  invest  the 
proceeds  in  land^  even  in  his  own  name,  the  money  so  laid 
out  may  be  followed,  for  the  benefit  of  tlie  beneficiaries  un- 
der the  marriage  settlement,  and  their  interest  will  be  a  lien 
or  charge  on  the  land  in  equity  against  the  heir.     The  settle- 
ment in  this  case,  or  the  covenant^  is  very  sweeping  in  the 
charge  it  makes  on  his  property.     It  includes  present  and 
future  acquired  property.     As  to  the  future,  we  see  no  diffi- 
culty.    A  man  may  charge  or  sell  all  his  estate  by  deed.    It 
is  only  a  question  of  discretion.     A  part  of  his  estate  would 
be  too  uncertain,  but  all  his  estate  is  broad  enough  and  plain 
enough.     It  is  as  good  as  metes  and  bounds,  since  it  U  just 
as  capable  of  being  made  certain  as  any  other  description. 
As  to  the  charge  on  the  future  acquisitions,  that  is  unquestion- 
ably illegal ;  one  cannot  convey  or  mortgage  pro|)erty  not  his 
at  the  time.     *^  It  is  common  learning  in  the  law  that  a  roan 
cannot  give  or  charge  that  which  he  hath  not:"  Rohison  v^ 
McDonnel,  5  M.  &  S.,  228.     Under  our  registry  laws  there 
might  arise  difficulties  in  a  contest  with  purchasers  or  judg- 
ment creditors  of  lands  not  in  the  county  of  the  r^istry. 
But  there  is  no  such  question  here,  and  if  there  were  we  are 
not  prepared  to  say  that  the  registry  of  the  marriage  settle- 
ment, according  to  the  act  of  1847,  would  not  be  good  no- 
tice even  as  to  lan<l8  out  of  the  county.     We  are  clear,  there- 
fore, that  upon  all  the  property  owned  by  Mr.  Vason  at  the 
time  of  this  first  marriage  settlement,  then  free  from  other 
liens,  this  deed  created  a  debt  to  his  wife  and  to  the  children 
of  the  marriage,  secured  by  mortgage  on  his  then  property, 
and  that,  as  against  subsequent  creditors,  as  it  was  duly  re- 
corded, it  has  a  preference.     We  are  clear,  too,  that  this  en- 
ures not  only  to  the  children  of  the  contemplated  marriage 
but  to  the  children  of  the  first  marriage  included  in  the  dee). 
As  against  creditors,  we  do  not  see  why  it  would  not  be  goo*! 
as  a  gift  to  these  children.     The  consideration  of  natural  Jove 
would  support  it,  and  the  record  of  the  mortgage  would  be 
notice. 
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2.  But  as  we  hold  that  the  marriage  settlement  cati  be 
enforced  as  to  tliose  within  the  scope  of  the  marrjagc  consid- 
eration, these  children  of  tiie  first  marriage  come  within  the 
well  settled  rule,  that  when  equity  enforces  a  marriage  con- 
tract, it  will  enforce  it  in  favor  of  all  included  in  it  whether 
they  are  within  the  scope  of  the  marriage  consideration  or 
not.  And  this,  on  the  very  simple  ground  that  it  was  not 
the  intent  to  give  all  to  those  within  the  scope;  that  the 
s^reement  is  entire  and  would  perhaps  not  have  been  made 
at  all  except  as  it  is. 

3.  Even  a  marriage  settlement  cannot  divest  legal  liens; 
cannot  convey  title  not  belonging  to  the  husband.  The 
most  that  can  be  claimed  for  the  beneficiaries,  is  that  they 
stand  in  the  relation  of  purchasers  for  value.  And  even  a 
purchaser  fur  value  takes  subject  to  legal  lieue,  such  as  judg- 
ments duly  recorded,  mortgages,  etc. 

4.  To  follow  trust  funds,  it  must  be  possible  to  identify 
them,  to  show  that  they  have  gone  into  the  property  sought 
to  be  subjected.     We  have  diligently  sought  to  find  a  case  to 

justify  the  position  of  the  counsel  for  these  minors,  but  we 
do  no  think  such  a  case  can  be  found.     The  case  put,  of  a 
deposit  in  a  bank  by  a  trustee,  of  money,  to  his  own  account, 
turned  on  the  power  of  identification ;  the  court  held  that, 
under  the  facts,  it  was  possible  to  show  exactly  what  money 
wns  in  the  bank,  since  each  check  appropriated  the   money 
first  put  in  and  so  on.     The  statute  of  distributions  is  con- 
/ined  to  the  case  of  the  death  of  the  trustee.    Our  law  makes, 
in  such  a  case,  a  special  rule  for  debts  due  as  trustee.     But  it 
makes  various  other  specific  preferences,  and  we  see  no  au- 
thority in  the  courts  to  extend  the  rule  to  other  cases — ^as  in- 
solvency, etc.     That  is  for  ihe  legislature  and  not  the  courts. 
5.   Vfe  see  no  reason  to  hold  that  a  laborer  who  takes  a 
proini.ssory  note  of  a  third  person  in  discluirge  of  his  debt, 
stands  on  a  different  footing  from  other  persons  agreeing  to 
take  the  note  of  a  third  person  in  discharge.     That  is  the 
clear  law,  and  is  just  as  applicable  to  laborers  as  to  other 

Vol,  Liii.  28. 
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people.     He  holds  no  debt  agaiust  Vason :     See  Addison  on 
Contracts,  1098  and  1099. 

6.  We  do  not  go  into  the  question  of  whether  this  fiTsi  or 
second  settlement  was  a  fraud  upon  tlie  creditors  of  Mr.  Ya- 
son.  The  court  has  found  that  it  was  not,  and  there  is  plenty 
of  evidence  to  sustain  that  finding. 

7.  The  parties  liaving  waived  a  jury  and  consented  that 
the  judge  might  act  as  a  jury  and  find  the  facts,  his  decision 
stands  before  us  as  a  verdict  and  we  do  not  feel  authorized  U> 
disturb  it.  We,  kowever,  reverse  his  judgment  on  the  ques- 
tions of  law  indicated  in  the  head-notes  to  this  opinion,  with 
directions  as  to  the  disposition  of  tlie  case. 

Judgment  reversed. 


James  N.  B.  Cobb,  plaintiff  in  error,  vs.  The  Mayor  a5I> 
Council  of  the  City  op  Dalton,  defendant  in  error. 

The  Mayor  and  Goancil  of  the  city  of  Dalton  have  the  same  powier,  un- 
der the  charter  of  the  city,  to  assess  a  fine  for  neglect  to  work  oo  the 
streets,  which  the  law  vested  in  the  commissioners  of  roads  of  a. 
county  to  impose  for  failure  to  work  the  public  roads ;  and  under  the 
second  section  of  the  act  of  December  15th,  1859,  the  city  authorities 
had  power  to  enforce  the  payment  of  such  fine  by  imprisonment  onder 
the  limitations  in  said  act  contained. 

Municipal  corporations.  '  Streets.  Roads.  Fines.  Before 
Judge  McCuTCHEN.  Whitfield  Superior  Court.  April  Term, 
1874. 

James  N.  B.  Cook  brought  case  against  the  Mayor  wA 
Council  of  the  city  of  Dalton  for  JQ  0,000  00  damages,  all^ 
to  have  been  sustained  by  him  on  account  of  the  illegal  arrest 
and  imprisonment  of  his  son,  John  V.  Cobb,  a  minor.  Tlie 
defendant  pleaded  the  general  issue,  and  justified  upon  the 
ground  that  the  arrest  of  said  minor  was  legal,  it  being  for 
his  failure  to  pay  a  fine  properly  imposed  upon  him. 

The  evidence  is  unnecessary  to  an  understanding  of  ii^^ 
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<lecision.  The  jury  found  for  the  defendant.  The  plaintiff 
moved  for  a  new  trial  upon  the  following,  among  other 
grounds : 

1st.  Because  the  court  erred  in  charging  tlie  jury  as  fol- 
lows: "If  the  evidence  shows  that  plaintiff^s  son,  John,  was 
notified  to  work  on  the  sti^ets  of  the  city  of  Dalton,  and  that 
he  refused  or  neglected  so  to  do,  and  that  after  being  sum- 
moned to  answer  for  such  default  lie  was  fined  by  the  mayor 
and  council  therefor,  and  if  a  notice  or  rule  nisi  was  served 
upon  him  requiring  him  to  show  cause  why  he  should  not 
be  punished  for  his  refusal  or  neglect  to  work  or  to  pay  the 
fine  imposed  for  that  default,  and  if  the  evidence  further 
shows  that  the  mayor  and  council,  on  the  hearing  of  said 
rule,  whether  John  Cobb  appeared  as  required  by  said  rule 
or  not,  committed  him  to  the  guard-house  for  his  default 
aforesaid,  such  imprisonment  would  not  authorize  the  plain- 
tiff to  recover  in  this  case,^^ 

2d.  Because  the  court  erred  in  charging  as  follows :  "  The 
mayor  and  council  had  jurisdiction  to  enforce  obedience  to 
the  by-laws  of  the  city,  and  to  enforce  the  payment  of  fines 
imposed  under  authority  of  the  charter  and  by-laws  of  the 
city  by  imprisonment,  and  when  such  jurisdiction  exists,  a 
judicial  officer,  in  the  absence  of  bad  faith,  would  not  be  lia- 
ble to  damages  for  a  judicial  act  on  account  of  simple  irregu- 
larity alone.     If  such  bad  faith  were  shown  to  exist,  while 
it  would  or  might  make  the  officer  guilty  of  the  bad  faith 
personally  liable,  would  not  make  the  corporation  liable." 
The  motion  was  overruled,  and  the  plaintiff  excepted. 

J.  A.  Glenn  ;  Hanks  &  Btvings,  for  plaintiff  in  error. 

SHU3f ATE  &  Williamson  ;  0.  E.  Broylbs,  for  defendant, 

Trippe,  Judge, 

Under  the  charter  of  the  city  of  Dalton,  the  mayor  and 
council  have  the  same  power  to  assess  a  fine  for  neglect  to 
work  on  the  streets,  whi(]|i  the  law  vested  in  the  commission- 
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ers  of  roads  of  a  county  to  impose  for  failure  to  work  tlic 
public  roads  of  the  county :  See  Cobb's  Digest,  948,  and  Code, 
section  619,  as  to  tlie  power  of  the  county  authorities.  The  act 
of  1865  and  1866,  which  is  contained  in  said  section,  grants 
power  to  the  commissioners  of  a  county  to  imprison  default- 
ers.    The  second  section  of  the  act  of  December  15,  1859, 
pamphlet,  page  151,  confers  the  power  on  the  mayor  and  coun- 
cil to  enforce  tlie  payment  of  all  fines  imposed,  by  imprison- 
ment not  exceeding  thirty  days.    In  this  case,  the  party  fined 
and  imprisoned  was  a  defaulter  for  not  working  the  streets. 
He  failed  and  refused  to  pay  the  fine.  The  penalty  provided  in 
the  ordinance  of  the  city  was  then  imposed  upon  him  to>wit: 
imprisonment.     If  there  was  irregularity  in  some  of  the  pro- 
ceedings, that  did  not  create  a  liability  on  the  part  of  the  city 
for  damages :  See  Dilldn  on  Corporations,  section  752,  d  «<y.; 
19  Georgia,  97;  20  Ibid.,  635  and  845. 
Judgment  affirmed. 


Primus  Edwards,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

[Tbippi,  Judge,  was  proTtdentiallj  presented  from  presiding  in  this  oasej 

1.  When,  on  a  trial  of  an  indictment  for  murder,  it  appeared  that  hot 
words  had  passed  between  the  parties,  and  the  deceased  had  drawn  hu 
knife  from  his  pocket,  but  had  not  opened  it,  or  made  any  offer  to  use 
it|  and  he  was  stabbed  and  killed  by  the  prisoner,  as  he,  the  deceased 
was  being  taken  out  of  the  room  by  persons  present,  and  the  jodge, 
after  fully  charging  the  jury  as  to  heet  of  passion,  malice,  express  and 
Implied,  and  as  to  murder  and  manslaughter,  as  laid  down  in  the  Codei 
further  charged  that  to  reduce  a  crime  from  murder  to  manslaagfater, 
something  more  was  necessary  than  provocation  by  words,  threats* 
menaces,  or  contemptuous  gestures,  and  that  such  words,  accoinpaDied 
with  drawing  a  knife,  with  no  attempt  to  use  it,  was  not  sufficient : 

Held,  that  under  the  facts  ot  this  case  such  charge  was  not  error. 

2.  Where,  on  a  trial  for  murder,  the  judge  charged  the  jury  as  laid  down 
in  section  4325  of  the  Code,  '*in  all  cases  of  voluntary  manslaughter, 
there  must  be  some  actual  assault  upon  the  peraon  killing,  or  an  at- 
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tempt  by  the  person  killed  to  commit  a  serious  personal  injury   upon 
the  person  killing,  or  other  equivalent  circumstances  to  justify  the  ex- 
citement of  passion  and  exclude  all  idea  of  deliberation  or  malice, 
express  or  implied/' ^nd  then  added  that  the  ''equivalent   circum- 
stancest"  whatever  they  are,  must  correspond  somewhat  in  their  char- 
acter with  an  actual  assault,  or  an  attempt  to  commit  a  serious  per- 
sona! injury : 
Edd,  that  whilst  this  court  is  not  prepared  to  adopt  this  restriction  of 
the  "equivalent  circumstances''    mentioned  in  the  Code,  yet,  as  there 
was  nothing  in  the  evidence  in  this  case  but  words,  threats  and  menaces, 
which  are,  by  the  same  section  of  the  Code,  declared  not  to  be  within 
tlie  meaning  of  equivalent  circumstances,  we  do  not  feel  authorized  to 
reverse  the  judgment  refusing  a  new  trial. 

3.  The  evidence  in  this  case  justiBes  the  verdict. 

4.  It  is  not  a  ground  of  new  trial  that  the  names  of  one  or  more  of  the 
jorors  who  tried  the  case  are  not  on  the  jury  list.     (R.) 

5.  The  opinion  of  this  couri  is  Brown  vs.  The  Slate,  as  to  the  meaning  of 
the  statute  making  the  jury  judges  of  the  law  and  the  facts,  and  in  all 
criminal  cases  to  find  a  general  verdict  of  guilty  or  not  guilty,  is  af- 
firmed. 

Criminal  law.     Manslaughter.    New  trial.    Jury.    Before 
Judge  Clark.    Sumter  Superior  Court,  April  Term,  1874 

Primus  Eil wards  was  placed  on  trial  for  the  offense  of 
murder  alleged  to  have  been  committed  upon  the  person  of 
Berry  Adams,  on  March  Slst,  1874.  The  defendant  pleaded 
not  guilty. 

The  evidence  made  this  case  :  The  defendant  and   the  de- 
ceased were  laborers  upon  the  same  plantation.     The  defend- 
ant lived  at  the  house   of  one  Bunk  Lamar.     The  deceased 
resided  in  his  own  liouse  with  his  wife,  about  twenty  yards 
distant.    The  defendant  had  been  somewhat  attentive  to  the 
wife  of  the  deceased,  which  had  produced  a  feeling  of  jealousy 
upr)n  the  part  of  the  latter.     On  the  day  of  the  difficulty  the 
deceased  was  at  the  house  of  Bunk  Lamar  when  the  defend- 
ant came  home  to  dinner.     They  became  involved  in  an  al- 
tercation in  reference  to  the  relations  existing  between  the 
wif^  of  deceased. and   the  defendant.     Some  mutual  abuse 
passed.     The  defendant  had  his  knife  open  in  his  hand.  The 
deceased  pulled  his  knife  out,  but  before  he  opened  it.  Bunk 
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Lamar  interfered,  and  he  returned  it  to  his  pocket.  As  Bunk 
Lamar  was  carrying  him  out  of  (he  house,  the  defendant 
stabbed  the  deceased  in  the  back,  from  which  wound  he  died 
in  about  fifteen  minutes. 

The  jury  found  tlie  defendant  guilty.  A  motion  was  made 
for  a  new  trial  upon  the  following,  amongst  other  grounds: 

1st.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows :  '^  If  the  provocation  was  words,  such  as  the  damued 
liar,  or  damned  rascal,  or  damned  son-of-a-bitcb,  accompaDied 
with  the  drawing  of  a  knife,  but  with  no  attempt  to  use  it, 
such  provocation  is  not  sufScient  to  justify  the  excitement  of 
passion,  and  to  exclude  all  idea  of  deliberation  or  raalioe 
either  express  or  implied.  If  these  constitute  the  sole  provo- 
cation, malice  will  be  implied.'' 

2d.  Because  the  court  erred  in  charging  the  jury  as  M- 
lows :  ''The  sudden  heat  of  passion,  which  is  supposed  to 
enter  into  every  case  of  voluntary  manslaugliter,  must  origin- 
ate and  spring  from  some  actual  assault  upon  the  person  kill- 
ing, or  some  attempt  by  the  person  killed,  to  commit  a  serious 
personal  injury  on  the  person  killing,  or  other  equivalent 
circumstances.  The  equivalent  circumstances,  whatever  they 
are,  must  correspond  somewhat  in  their  character  with  an 
actual  assault,  or  an  attempt  to  commit  a  serious  personal  uv- 
jury." 

3d.  Because  the  court  refused  to  charge  as  follows  :  "Tlie 
jury  are  the  judges  of  the  law  and  the  facts,  and  while  they 
are  to  look  to  the  court  for  the  law,  at  the  same  time,  if  they 
conscientiously  differ  with  the  judge  as  to  what  is  the  law, 
they  may  find  according  to  their  own  judgment." 

4th.  Because  the  verdict  was  contrary  to  the  law  aud  the 
evidence. 

The  entire  charge  of  the  court  is  embraced  in  the  bill  of 
exceptions.  It  covered  the  offenses  of  murder  anil  man- 
slaughter and  defined  malice,  express  and  implied. 

The  motion  was  overruled  aud  the  defendant  excepted. 
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Fort  &  McCleskey;  Jack  Brown,  by  J.  A.  Ansley, 
for  plaintiff  iu  error. 

C.  F.  Crisp,  solicitor  general,  by  brief,  for  the  state. 

McCay,  Judge.  ' 

1.  We  do  not  feel  authorized  to  disturb  this  verdict.  There 
is  much  in  the  evidence  to  show  express  malice.  The  Code, 
section  4325,  in  express  words,  declares  that  '^  provocation  by 
words,  threats,  menaces,  or  contemptuous  gestures,  shall,  in 
no  case,  be  sufficient  to  free  the  person  killing  from  the  crime 
of  murder,"  and  there  is  absolutely  nothing  in  this  case  more 
than  these  things.  That  the  deceased  pulled  out  his  knife, 
but  made  no  effort  to  use  it,  and  did  not  even  open  it,  can,  in 
DO  sense,  be  more  than  a  menace,  if  it  was  that.  From  the 
evidence  it  is  fairly  inferable  that  the  prisoner  pulled  out  his 
knife  first,  and  it  is  clear  that  when  the  killing  took  place  the 
deceased  had  put  up  his  knife  and  was  leaving  the  room,  so 
that  the  prisoner  had  to  follow  him  and  to  reach  round  the 
witness  to  get  at  him.  Un<ler  the  .evidence,  even  with  the 
most  liberal  construction  of  the  Code,  tliis  is  murder,  since 
there  is  nothing  in  the  circumstances  to  justify  the  heat  of 
passion  that  is  not  expressly  declared  by  the  Code  to  be  in- 
sufficient to  reduce  the  krlling  to  voluntary  manslaughter. 

2.  We  are  not  prepared  to  say  that  we  entirely  approve  of 
the  definition  given  by  the  court  of  "  equivalent  circum- 
stances," although  we  see  a  good  deal  of  force  in  the  argu- 
ment to  show  tliat  he  has  given  the  true  meaning.  It  is  a 
general  rule  of  construction  that  when  special  things  are  men- 
tioned, and  then  a  general  clause,  the  general  clause  is  to  be 
taken  in  the  sense  put  by  the  judge. 

3.  But  however  this  may  be,  there  is  nothing  in  the  evi- 
clence  in  this  ease  to  suggest  any  equivalent  circumstances. 
It  18  perfectly  plain  that  "equivalent  circumstances"  does 
not  include  words,  threats,  menaces  or  contemptuous  gestures, 
diuce  the  Code,  in  terms,  so  says.     And  there  is  nothing  else 
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here,  even  if  the  deceased  was  iu  the  wrong  iti  the  iiseoreveo 
threats,  etc.,  which  is  not  at  all  clear.  The  prisoner's  decla- 
ration that  he  would  do  with  deceased's  wife  as  he  pleased, 
would  justify  a  very  high  degree  of  passion  on  deceased's 
part,  and  fairly  excuse  a  very  strong  reply,  and  prrha])8  much 
more.  So  that  even  if  the  idea  of  Judge  Clark  as  to  the 
meaning  of  equivalent  circumstances,  be  wrong,  this  does  not 
justify  a  new  trial.  This  court  does  not  sit  here  to  decide 
abstract  questions  or  to  grant  new  trials  because  the  judge 
has  said  or  done  something  that  is  not  right  in  the  abstract. 
The  error,  to  be  the  ground  of  a  new  trial,  must  be  some  in- 
fringement of  the  rights  of  the  prisoner,  and  not  a  mere  ab- 
Btract  error. 

4.  We  decided  in  40  Georgia,  253,  that  it  is  not  a  good 
ground  for  a  new  trial,  that  one  or  more  of  the  jurors  who 
tried  the  case  are  not  on  the  jury  list.  It  is  propter  defedtUM. 
The  prisoner  has  not  only  the  fullest  op)K)rtunIty  to  object 
for  cause  when  the  juror  is  put  upon  him,  but  has  a  large 
number  of  peremptory  challenges,  and  it  is  not  only  a  fair 
presumption,  but  is  in  most  cases  true,  that  the  jury  is  made 
up  of  men  which  the  prisoner  is  satisfied  with,  and  it  is  nota 
hardship  to  deny  him,  afler  verdict,  the  right  to  go  to  the 
jury  list  and  find  objections  to  the  jurors  who  tried  him. 
That  list  was  just  as  accessible  before  as  afler  the  trial,  and  it 
would  open  the  door  to  much  abuse  to  allow  of  the  practice 
insisted  on. 

5.  Upon  the  other  question  made  in  this  record,  we  have 
passed  several  times.  The  court  below  was  asked  to  charge 
the  jury  that  they  were  to  take  the  law  from  the  court,  but 
if  they  conscientiously  differed  from  the  court  as  to  what 
the  law  was,  they  had  a  right  to  do  so.  This  extraordinary 
request  is  based  on  that  section  of  the  Code  which  declares, 
^Hhat  on  every  trial  of  a  crime  or  offense  contained  in  this  Code, 
or  for  any  crime  or  offense,  the  jury  shall  be  judges  of  the  law 
and  the  fact,  and  shall  in  every  case  give  a  general  verdict  of 
guilty  or  not  guilty,  and  on  the  acquittal  of  the  defendant  no 
new  trial  shall  on  any  account  be  granted  by  the  court."  Code, 
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section  4646.  This  court  has  held  in  Browii  vs.  The  State,  40 
Georgia,  that  tliis  right  of  the  jury  to  judge  of  the  law  and  the 
fiict8,  does  not  authorize  tliem  to  get  the  law  except  through  the 
oourU  There  must  be  some  channel  through  which  the  jury 
are  to  get  the^law.  It  is  their  duty,  tiieir  necessary  duty,  to 
find  out  what  the  law  is,  and  to  come  to  a  conclu^iion  upon 
the  matter,  just  as  it  is  their  duty  to  find  out  what  the  facts 
are.  They  have  to  judge  of  both  to  come  to  a  conclusion  as 
to  both.  We  have  held,  and  still  hold,  that  the  judge  is  the 
diannel  through  which  they  are  to  get  the  law,  just  as  the 
evidence  ^*  introduced"  is  the  channel  through  which  they 
are  to  get  the  facts.  They  have  no  right  to  go  out  of  the 
evidence  for  the  facts,  nor  to  go  away  from  the  judge  for  the 
law.  From  these  two  sources  they  are  to  get  the  material 
for  their  verdict,  and  they  are  thus  judges  of  the  law  and 
facts,  and  must  find  a  general  verdict,  including  law  and  fact. 
Judgment  affirmed. 


The  Columbus  Iron  Works  Company,  plaintiff  in  error, 
V8,  John  Loudon,  assignee,  defendant  in  error. 

1.  The  lien  given  by  section  196.G,  Revised  Code,  to  machinists  on  ma- 
chinery fQrnished  or  put  up  by  them',  cannot  be  enforced  by  summary 
proceedings  as  in  cases  of  liens  against  steamboats,  but  the  same  must 
be  prosecuted  as  is  provided  for  the  enforcement  of  mechanics'  liens. 

2.  The  execution  that  may  be  sued  out  in  such  summary  proceedings, 
may  be  set  aside  at  a  regular  term  of  the  proper  court,  on  motion 
of  the  defendant,  without  filing  an  affidavit  contesting  the  amount  or 
justice  of  the  claim,  or  the  existence  of  the  lien,  as  is  required  in  cer- 
tain cases  by  section  1990,  Revised  Code. 

Machinist's  lien.  Practice  in  the  Superior  Court.  Before 
Judge  James  Johnson.  Muscogee  Superior  Court.  No- 
vember Term,  1873. 

I^udon,  as  assignee  of  the  Empire  Cotton  Seed  HuUep 
and  Oil  Company,  moved  to  quash  an  execution  against  said 
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company  in  favor  of  the  Coltitubiis  Iron  Works  Coiii|>anj, 
base<i  ii|)oii  the  foreclosure  of  a  machinist's  lien.  This  fore* 
closure  was  in  the  manner  of  foreclosing  liens  against  steam* 
boats.  The  plaintiff  moved  to  dismiss  such  motion  upon  the 
ground  that  the  defendant  had  filed  no  affidavit  contesting 
the  amount  or  justice  of  the  claim,  or  the  existence  of  the 
lieu.  The  court  overruled  the  last  motion  and  sustained  the 
first.     To  both  of  which  rulings  the  plaintiff  excepted. 

Peabody  &  Brannon,  for  plaintiff  in  error. 

S.  J.  Moses,  for  defendant. 

Trippe,  Judge, 

1.  Tiiis  was  a  proceeding  to  enforce  a  machinist's  lien  aris- 
ing under  a  contract  made  in  1871,  and  a  motion  to  qnash 
the  execution  thereon  because  it  had  been  summarily  issued 
on  a  foreclosure  in  the  manner  of  foreclosing  liens  against 
steamboats.  The  right  given  to  machinists  to  enforce  their 
liens  under  the  act  of  1853  and  1854,  pamphlet,  pages  45  and 
46,  and  as  contained  in  section  1966,  Irwin's  Revised  Code, 
is  governe<l  by  the  same  rules  as  those  which  applied  to  me- 
chanics. Sections  1963  and  1964,  Revised  Code,  require  ao 
action  on  the  claim  in  cases  of  mechanics,  with  regular  pro- 
ceedings  to  verdict,  judgment,  etc.  The  facts  in  this  case  do 
not  bring  it  within  the  new  provisions  allowing  mechanics  in 
certain  cases  to  use  summary  proceedings,  and  those  provisions 
cannot  cover  it.  There  was  no  error  in  the  judgment  of  the 
court  below  on  this  point:  See  27  Oeorgia,  576  ;  32  IlncLt 
615. 

2.  The  further  objection  was  set  up  that  the  motion  was 
not  properly  made;  that  there  should  have  been  an  affidavit, 
as  set  forth  in  section  1970,  Revised  Code.  No  point  is  made 
on  the  Hict  that  the  potion  was  in  the  name  of  the  assignee 
lu  bankruptcy.  It  is  conceded  that  he  stood,  for  the  par- 
poses  of  this  motion,  in  the  place  of  the  debtor.  If  so,  then 
as  that  debtor  was  entitled  to  the  motion  before  bis  adjudi 
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tioD  as  a  bankrupt,  lus  assignee  can  move  afterwards.  Sec- 
tion 1970  requires  the  affidavit  to  be  filed  in  cases  where  the 
amount  or  justice  of  the  claim  or  the  existence  of  the  lien  is 
contested.  Here  neither  one  of  these  issues  is  made.  Tiie 
motion  is  simply  to  quash  an  execution  because  it  was  ille- 
gally issued  upon  proceedings  \ihich  show  that  fact.  If  an 
ordinary  execution  issue  without  a  verdict  or  judgment,  or  va- 
riant from  them,  and  it  so  appears  from  the  record,  a  motion 
to  quash  may  be  made.  If  the  execution  is  being  enforced 
by  a  levy,  the  defendant  may  be  compelled,  in  order  to  stop 
its  collection,  to  arrest  it  with  an  affidavit  or  by  injunction. 
But  if  the  defendant,  at  a  term  of  the  proper  court,  with  no- 
tice to  the  proper  parties,  has  a  legal  ground  to  quash  the 
execution  for  illegality  appearing  on  the  face  of  it  or  in  the 
record,  he  can  avail  himself  of  that  ground  by  way  of  mo- 
tion. Nor  do  I  say  that  this  right  is  limited  to  those  cases 
wliere  there  is  an  illegality  thus  apparent.  There  may  be 
cases  in  which  such  right  exists,  and  which  would  have  to 
be  shown  by  aliunde  proof.  That  point,  however,  does  not 
arise  in  this  case. 
Judgment  affirmed. 


T.  J.  Dunbar  &  Company,  plaintiffs  in  error,  vs.  Rebecca 

J.  Mize,  defendant  in  error. 

(Trippe,  Judge,  wae  proyideDtially  prereDted  from  presiding  in  thia  case.) 

1.  Section  1788  of  the  Code,  which  declares  *^  that  while  the  wife 
may  contract,  she  cannot  bind  her  separate  estate,  by  any  contract  of 
suretyship,  nor  by  any  assumption  of  tBe  debts  of  her  husband  ;  and 
any  sale  of  her  separate  estate  made  to  a  creditor  of  her  husband  in 
extinguishment  of  his  debt,  shall  be  absolutely  void,''  applies  not  only 
to  a  separate  estate  of  the  wife  created  by  deed,  but  to  any  property 
beld  by  her  as  ^'separate  estate''  under  the  act  of  186C,  or  constitu- 
tion of  1868,  and  under  this  rule  a  moitgage  made  by  the  wife  to  secure 
a  debt  of  her  husband  is  void. 

>.  Where  a  married  woman  gave  a  mortgage  upon  her  separate  estate  to 
secure  a  note  made  by  her  husband,  and  the  mortgage  recited  that  the 
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debt  for  which  the  note  was  given  wa3  contracted  for  tlie  benefit  of  tlie 
wife  and  family: 
Heldf  that  the  wife  was  not  estopped  by  this  recital  from  showing  tbattke 
same  was  untrae,  and  that  the  debt  was  wholly  her  husband^s  debt. 

Husband  aiid  wife.  Mortgage.  Estoppel.  Before  Judge 
Clark.     Sumter  Superior  Court.     April  Term,  1874. 

« 

On  January  15tli,  1868,  William  Mize  and  his  wife,  Re- 
becca J.  Mize,  executed  to  T.  J.  Dunbar  &  Company,  amort- 
gage  upon  a  lot  of  land  in  Sumter  county,  to  secure  the  pj- 
ment  of  a  promissory  note  made  by  said  William  Mize,  on  or 
about  December  31st,  1867,  due  one  day  after  date,  payable 
to  T.  J.  Dunbar  &  Company,  for  $809  65.  The  mortgage 
recites  that  the  note  was  given  in  payment  for  merchandize 
which  went  to  the  use  of  Mizcjand  wife.  Proceedings  hav- 
ing been  instituted  to  foreclose  said  instrument  as  against 
Rebecca  J.  Mize,  she  showed  for  cause  substantially  as  follows : 

The  aforesaid  note  is  the  individual  obligation  of  William 
Mize,  the  late  husband  of  defendant.  She  derived  no  |)er- 
fional  benefit  from  the  consideration  which  moved  her  said 
husband  to  sign  the  same.  She  was  in  no  way  connected 
with  the  transaction  out  of  which  the  note  grew.  The  exe- 
cution of  the  mortgage  by  her  was  an  effort  to  become  security 
for  her  said  hiisband  by  giving  the  plaintiffs  a  lien  on  Iier 
separate  estate. 

The  plaintiffs  demurred  to  said  answer.  The  demurrer 
was  overruled  and  plaintiffs  excepted. 

Tiie  evidence  sustained  the  answer,  except  there  was  no 
testimony  as  to  how  the  land  specified  in  the  mortgage  be- 
came the  property  of  defendant. 

The  court  charged  the  jury  that  if  the  mortgage  was  given 
to  secure  the  payment  of  a  debt  due  from  William  Mize,  and 
Rebecca  J.  Mize  was  not  at  all  interested  in  the  consideration, 
the  same  was  void,  and  they  ought  not  to  find  for  the  plain- 
tiffs. 

The  plaintiffs  requested  the  court  to  charge  that  tlie  de- 
fendant was  estopped  from  denying  the  recitals  in  the  mort- 


ATLANTA,  JULY  TERM   1874.  437 

Daobar  &  Company  vs.  Mize. 


gage  as  to  the  consideration  of  the  note.  The  court  refused 
so  to  charge.  To  which  cliarge  and  refusal  to  charge  the 
plaintiffs  excepted.     The  jury  found  fur  the  defendant. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of  ex- 
ception. 

W.  A.  Hawkins,  by  J.  A.  Ansley,  for  plaintiffs  in  error. 

GuERRY  &  Son,  for  defendant. 

McCay,  Judge. 

1.  Section  1783,  of  our  Code,  is  as  follows :  "The  wife  is  a 
feme  sole  as  to  her  separate  estate  unless  controlled  by  the  set- 
tlement.    Every   restriction  upon  her  power  in  it  must  be 
complied  with ;  but  while  the  wife  may  contract  she  cannot 
bind  her  separate  estate  by  any  contract  of  suretyship,  nor  by 
any  assumption  of  the  debts  of  her  husband,  and  any  sale  of 
her  separate  estate  made  to  a  creditor  of  her  husband  in  ex- 
tinguishment of  his  debts,  shall  be  absolutely  void."     It  is 
contended  that  this  only  applies  to  separate  estates  created  by 
"settlement,"  and  not  to  the  ''separate  estate"  which  the  wife, 
by  theae^  of  1866,  and  by  the  constitution  of  1868,  retains  in 
all  her  property  at  the  marriage,  or  which  she  may  acquire  by 
gift,  purchase  or  inheritance  afterwards.  But  we  do  not  think 
this  a  fair  construction  of  this  section  of  the  Code.     Evi- 
dently its  intent  is  to  afford  a  personal  protection  to  the  wife 
in  any  "separate  estate"  she  may  have,  against  the  supposed 
influence  of  her  husband.     As  to  cases  where  the  settlement 
controls  her,  such  a  clause  is  unnecessary,  since,  by  the  first 
part  of  the  section,  as   well  as  by  the  old  law,  her  powers 
must  necessarily  bejimite<l  by  that.     The  latter  part  of  the 
section  can  only  refer  to  cases  where  she  has  a  separate  estate, 
and  is  not  controlled  or  restricted,  either  by  the  deed  or  by 
the  law,  in  the  disposition  of  it,  and  we  see  no  reason  in  the 
language  of  this  latter  clause,  and  much  less  in  the  plain  in- 
tent of  it,  to  limit  its  operation  to  such  separate  estate  as  she 
may  have  by  "deed"  specially  defining  it  as  "^^parate  estate." 
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By  our  act  of  1866,  and  by  the  constitution  of  1868,  all 
property  of  the  wife  vvhicli  slie  may  have  at  tlie  marriage, 
or  wliich  she  may  after wanls  acquire,  is,  in  terms,  deelartd 
''separate  estate"  in  her,  and  as  to  such  property,  the  very 
terms  of  tins  section  declare  that  she  shall  not  bind  it  by  any 
contract  of  suretyship,  or  by  any  assumption  of  lier  husband^s 
debts,  etc.  The  words  of  the  section  are  not  "sejiarate  estate 
created  by  deed,*''  or  *'such  separate  estate,"  but  "separate  es- 
tate" simply.  By  the  general  rule  of  law  all  conveyances 
of  an  estate  in  fee,  gave  to  the  grantee  a  right  to  dis|)oseof 
it  at  pleasure,  and  any  condition  inconsistent  with  this  on- 
limited  power  of  disposal,  was  void.  But  in  the  case  of  mar- 
ried women,  as  to  their  "legal  estates,"  they  could  not  be  dis- 
posed of  at  all,  except  by  a  fine,  which  was  a  kind  of  judg- 
ment, and  was  transacted  of  record.  By  onr  act  of  1767,  a 
less  cumbrous  method  was  provided,  but  even  by  this  acfc 
great  precautions  are  taken  to  see  to  it  that  the  wife  acts 
freely  and  independently  of  the  husband.  In  equitj',  where, 
under  the  doctrine  of  trusts,  separate  estates  grew  up  in  Eng- 
land, the  rule  of  law  that  a  full  title  to  an  estate  ooirld  not  be 
burdened  with  a^ condition  limiting  the  power  of  disposition, 
was,  in  this  special  case,  not  attended  to,  and  for  the  plain 
reason  that  a  separate  estate  in  which  the  wife  was  not  pro- 
tected from  the  influence  of  the  husband,  was  of  very  doubt- 
ful benefit  to  her.  Still,  if  men  saw  fit  to  settle  the  property 
upon  married  women,  and  did  not  use  in  the  deed  thi8|X)wer 
of  restraint,  the  chancery  courts  took  it  for  granted  that  tlic 
donor  intended  to  risk  the  husband's  influence,  and  j^rmilted 
the  wife  to  deal  with  it,  even  as  to  him,  witli6ut  restraint. 
But  this  section  of  our  Code  slips  in  and  limits  the  right  of 
the  wife,  even  when  by  the  settlement  slie  is  unrestrained, 
and  declares  that  she  shall  not  enter  into  a  contract  of  surety- 
sliip,  or  bind  her  estate  for  her  husband's  debts,  or  sell  it  to 
pay  them.  It  puts  her  under  disability  to  do  this  thing,and 
declares  the  act  void  if  it  shall  be  done.  Mrs.  ValenUno$ 
case  in  41  Oeorgia  Reports,  143,  does  not  touch  the  question 
we  are  now  discussing.     There,  the  contract  of  Mrs.  Valcn- 
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t/no  was  made  in  1860,  before  the  Code,  and  the  question  was, 
wlietlier,  undertheactof  1851,  her  earnings  during  the  separa- 
tion between  her  and  her  husband,  stood  upon  the  sanie  foot- 
ing as  though  they  had  come  to  her  by  a  deed  restricting 
her  rights.  I  did  not  agree  to  this  decision,  but  it  turned  ou 
ii?holly  a  different  question  from  that  involved  here. 

2.  We  think,  too,  tlie  court  was  right  in  refusing  to  sus- 
tain the  objection  to  Mrs.  Mize's  defense  on  the  ground  that 
Bhe  was  estopped  by  the  recitals  in  the  deed.     Ordinarily, 
this  is,  without  doubt,  the  rule.     But  the  wife,  as  to  such 
a  recital,  is  under  duress.     It  is  the  same  thing  as  though 
you  were  to  insist  that  an  infant  was  bound  because  his  deed 
recited  that  he  was  of  full  age.     If  it  had  appeared  that  this 
i^ital  misled  the  mortgagees,  and  that  they  acted  to  their 
•    hurt  on  the  faith  of  it,  there  might  be  some  ground  for  an 
estoppel  in  pais,  as  a  woman,  even  a  married  one,  cannot 
commit  a  fraud  with  impunity.     But  there  was  no  pretence, 
here  of  an  estoppel  mpais;  the  mortgagees  knew  as  much  and 
])erhaps  more  about  the  debt  than  Mrs.  Mize  did,  and  in  no 
event  are.  they  any  worse  off.     They  still  have  their  note  on 
Mize.     The  mortgage  did  not  hurt  that.     If  there  be  an  es- 
toppel It  is  an  estoppel  by  deed,  and  to  set  up  an  estoppel  in 
finch  a  case  against  one  under  disability  would  be  to  defeat 
the  whole  purpose  of  the  statute.     The  i)rotection  afforded 
by  the  statute  would  be  a  farce  if  it  could  be  evaded  by  a  re- 
cital.    The  same  influence  that  procured  the  deed  could  as 
easily  produce  the  recital,  and  would  not  stop  to  do  it.     Tlie 
case  of  Finney  vs,  Sanford,  41   Oecn-giay  301,  was  a  case  of 
estoppel  in  pais.     The  plaintiff  had  acted  on  the  statement  of 
the  wife,  he  had  given  up  a  debt  of  his  own  on  a  third  per- 
son for  the  note  of  the  husband,  on  the  faith  of  the  statement 
of  the  wife  that  the  husband's  debt  was  contracted  for  the 
use  of  the  estate  of  the  wife.     Upon  a  clear  inspection  of  that 
case  it  will  be  found  also  that  the  majority  of  the  court  mere- 
ly held  that  the  recital,  as  well  as  the  sayings  of  Mrs.  Sau- 
fbrd,  were  evidence,  not  that  they  estopped  her. 
Judgment  affirmed. 
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Flannegan,  Abell  &  Company  d  al,  plaintiffs  in  error, 
vs.  Hardeman  &  Sparks  et  dl.,  defendants  in  error. 

Application  was  made  by  the  creditors  against  their  debtor  for  the  sp* 
pointment  of  a  receiver,  and  for  an  injunction  against  a  third  person, 
who  was  also  a  party  defendant,  to  restrain  him  from  disposing  of  cer 
tain  cotton  alleged  to  be  fraudulently  in  his  possession.  A  receiver  wu 
appointed,  but  the  injunc'ion  was  refused.  Subsequently  other  credi- 
tors applied  to  be  made  parties  complainants  by  amendment,  alleging 
additional  grounds  for  the  injunction  and  making  certain  warehoase- 
men  defendants,  in  whose  possession  a  portion  of  the  coitoa  ws8 
charged  to  be,  as  bailees  for  the  original  defendant,  and  asking  for  the 
injunction  agninst  the  warehousemen.  The  chancellor  refused  this  io* 
junction  also,  and  certified  in  the  bill  of  exceptions  that  the  receiver 
was  appointed  without  opposition  and  by  consent  of  parties,  and  oa 
the  further  agreement  that  no  injunction  should  i^sue  as  to  the  cottoa, 
and  that  he  held  that  the  other  creditors  who  became  parties  to  tbe 
proceedings  were  bound  by  this  agreement : 

Heldf  that  there  was  no  error  in  the  refusal  of  the  injunction — the  more 

•     especially  as  there  is  no  charge  of  the  insolvency  either  of  the  bailee* 

or  claimant  of  the  cotton,  and  no  reason  shown  why  a  decree  against 

the  claimant,  which  may  be  had  in  this  case,  would  not  be  available  to 

complainants. 

Equity.  Injunction.  Debtor  and  creditor.  Receiver. 
Parties.  Before  Judge  Hill.  Twiggs  county.  At  Cham- 
bers.    July  25th,  1874. 

Flannegan,  Abell  &  Company,  for  themselves  and  otlicr 
creditors  that  might  become  parties  thereto,  fileil  their  bill 
against  Vickers  &  Hughes  and  Benjamin  H.  Hill,  allying; 
in  brief,  as  follows  : 

Vickers  &  Hughes  were  planters  on  a  large  scale,  owning 
and  controlling  several  plantations,  both  as  partners  aad  as 
individuals.  For  the  purpose  of  carrying  on  such  business 
they  procured  large  advances  from  complainants,  upon  which 
there  now  remains  due  a  net  balance  of  $15,397  16.  &id 
defendants  agreed,  in  consideration  of  such  advances,  to  ship 
to  complainants,  who  were  factors  and  commission  merclianlSy 
their  entire  crop  of  cotton,  made  in  the  year  1873.  This  they 
have  failed  to  do.     They  have  become  insolvent,  have  {nmi- 
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ulently  coQibined  with  BeDJamin  H.  Hill  to  prevent  their 
asspts  being  disposed  of  for  the  benefit  of  tlieir  creditors,  and 
have,  in  pursuance  of  such  preconcerted  plan,  turned  over  to 
said  Hill  six  hundred  bales  of  cotton  of  the  crop  of  1873. 
Pray  the  writ  of  injunction  and  the  appointment  of  a  re- 
ceiver. 

Without  argument,  and  by  consent  of  the  counsel  for  the 
respective  parties  then  before  the  court,  on  December  23d, 
1873,  the  writ  of  injunction  was  ordereil  to  issue  against  the 
disposition  of  any  property  of  Vickers  &  Hughes,  whether 
individual  or  partnerslnp,  and  a  receiver  was  appointed  to 
take  charge  of  the  same.  As  a  part  of  this  agreement  between 
counsel,  the  injunction  and  the  appointment  of  a  receiver 
were  both  refused  as  to  the  six  hundred  bales  of  cotton  alleg- 
ed to  have  been  transferred  to  Benjamin  H,  Hill. 

Subsequently  other  creditors  of  Vickers  &  Hughes  became 
parties  to  said  bill  by  amendment.  They  alleged  additional 
grounds  why  said  Hill  should  be  enjoined  as  to  the  disposi- 
tion of  the  cotton  which  had  passed  into  his  hands;  charged 
that  a  portion  of  said  cotton  was  then  in  the  hands  of  Harde- 
man <&  Sparks,  warehousemen  ;  made  said  Hardeman  & 
Sparks,  and  others  not  material  to  be  here  set  forth,  parties 
defendant,  and  prayed  that  said  Hill  be  enjoined  from  selling 
the  cotton  turned  over  to  him  as  aforesaid ;  that  he  be  direct- 
ed to  turn  over  the  same,  or  its  proceeds,  or  whatever  it  may 
have  been  invested  in,  to  the  receiver ;  and  that  Hardeman 
&  Sparks  be  directed  to  turn  over  J;o  said  receiver  the  cotton 
in  their  hands  or  its  proceeds. 

There  was  no  charge  of  insolvency  made  either  against 
Benjamin  H.  Hill  or  Hardeman  &  Sparks.  Voluminous 
answers  and  affidavits  were  read  upon  the  hearing,  unneces- 
sary to  be  set  forth. 

The  chancellor  refused  the  orders  prayed  for,  holding  that 
the  new  parties  were  bound  by  the  agreement  entered  into  by 
their  predecessors  under  which  the  injunction,  as  to  the  dis- 
position of  the  property  of  Vickers  &  Hughes  issued,  and 
the  receiver  was  appointed ;  that  po  long  as  they  pressed  their 
Vol,  Liii.  29. 
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claims  under  this  bill,  they  were  bound  by  what  bad  beeo 
lieretofore  done  in  llie  process  of  the  litigation. 
To  this  decision  complainants  excepted. 

B.  F.  Lyon  ;  Lanier  &  Anderson,  for  plaintiffs  ia  error. 
B.  H.  Hill  &  Sons,  for  defendants. 

Tripfe,  Judge. 

The  majority  of  this  court  was  inclined  to  put  the  affirm- 
ance of  tiie  judgment  of  the  chancellor  on  the  ground  upon 
which  he  rested  it.  For  myself  the  fact  that  there  was  no 
charge  made  in  the  bill  showing  that  the  defendants,  Hill  or 
Hardeman  &  Sparks,  were  insolvent  or  unable  to  respond  for 
the  eighteen  bales  of  cotton,  or  to  any  decree  that  might  be 
obtained  against  them,  when  taken  in  connection  with  the 
reason  assigned  by  the  judge  for  hi^  refusal  to  appoint  a  re- 
ceiver, etc.,  makes  a  pretty  clear  case  for  affirming  the  judg- 
ment:  See  sections  274  and  3098,  Code. 

Judgment  affirmed. 


WiLiiiAM  T.  SuTHERLiN,  plaintiff  in  error,  vs.  The  Undeb- 
WRiTERs'  Agency,  defendant  in  error. 

1.  An  attacbment  bond  is,  nnder  section  8316  of  the  Code,  amendable 
on  motion,  and  where  the  obligee's  name  was  by  mistake  omitted,  hot 
it  appeared  that  it  was  the  hitent  of  the  signers  of  the  contract  to 
give  a  bond  payable  to  the  defendant  in  attachment,  it  was  compete&t 
to  insert  the  names  in  the  blank  left  in  the  bond  for  this  parpose,  aod 
this  is  especially  so  when  the  plaintiff  in  attachment  offered  to  give  ae« 
and  good  security  to  the  bond  as  amended. 

2.  When  four  insurance  companies,  by  a  common  agent  and  ODderacom* 
mon  name,  to-wit:  '*The  Underwriters'  Agency,"  entered  into  anio- 
surance  contract  by  a  written  instrument,  which  referred  to  a  certain 
open  policy  issued  by  them  to  their  common  agent,  for  the  terms  of  t)ie 
insurance,  and  such  open  policy  stipulated  that  each  companj  receiTed 
its  share  of  the  common  premium  separately,  and  was  each  liable aep* 
arately  for  its  one-fourth  of  any  loss,  in  the  same  manner  as  llioii^ 
each  had  issued  a  policy  separately  : 
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Sddf  that  as  they  had  contracted  with  the  plaintiff  by  a  common  name, 
and  by  a  common  ag^t,  that  a  joint  action  lay  against  them  for  any 
loss  under  the  contract,  and  that  the  jury  might  so  mould  their  verdict, 
tinder  the  provisions  of  the  Cod^,  aa  to  conform  to  the  contract,  by 
finding  one- fourth  of  the  loss  against  each  separately. 

8.  Where  an  attachment  was  proceeding,  and  a  declaration  had  been  filed, 
and  the  defendant  had  appeared  and  pleaded,  but  th«re  was  no  replevy, 
and  the  court  dismissed  the  attachment  for  a  defect  in  the  bond : 

Hdd,  that  this  was  such  a  judgment  as  might  be  excepted  to  and  brought 
for  review  to  this  court,  although  the  suit  might,  as  a  personal  suit,  be 
still  pending  in  the  court  below. 

i.  When  a  suit  was  pending  against  four  defendants,  and  the  court  dis- 
missed the  suit  on  demurrer,  for  a  mipjoinder  apparent,  as  was  alleged, 
on  the  face  of  the  proceedings,  but  permitted  the  plaintiff  to  amend  his 
declaration,  striking  out  three  of  the  defendants  and  thus  retain  the 
suit  against  one  defendant : 

Ntld,  that  the  judgment  dismissing  the  suit  might  be  excepted  to  and 
bro.ught  for  review  to  this  court  notwithstanding  the  amendment,  and 
notwithstanding  the  amended  declaration  had  not  yet  gone  to  a  final 
judgment. 

5.  WhBn  notice  is  given  to  produce  a  paper,  and  the  party  notified  fails 
to  respond,  but  it  appears  affirmatively  that  such  paper  is  lost,  and  is 
not,  therefore,  in  the  custody  of  the  party  notified,  his  failure  to  respond 
personally  to  the  notice  and  purge  himself  of  any  custody  of  the  paper, 
does  not  authorize  a  judgment  against  him  by  default  as  provided  in 
section  S510  of  the  Code, 

Attachment.  Amendment.  Insurance.  Pleadings.  Joint 
and  several  liabilities.  Bill  of  exceptions.  Practice  in  the 
Supreme  Court.  Production  of  papers.  Practice  in  the  Su- 
perior Court.  Before  Judge  Kiddoo.  Dougherty  Superior 
Court.    April  Adjourned  Term,  1874. 

This  is  the  second  time  this  case  has  been  before  the  Su- 
preme Court :  See  46<A  Georgia  Reports,  652.  Only  such 
additional  facts  are  here  stated  as  are  necessary  to  an  under- 
standing of  the  opinion. 

The  parties  having  announced  ready,  the  plaintiff  called 
upon  defendant's  counsel  to  produce  the  original  open  policy 
mi  Tuber  seven  hundred  and  eighty,  issued  by  defendant  to  Y. 
G,  Bust,  under  the  notice  served  upon  them. 


444         SUPREME  COURT  OF  GEORGIA. 

Sulherlin  V8,  The  Underwriters'  Agency. 


Mr.  Davis,  one  of  defendant's  counsel,  testified  that  soch 
paper  was  used  on  a  former  trial,  but  he  had  not  seen  it 
since;  that  it  was  not  in  his  possession,  power  or  coutrol,and 
that  he  knew  not  where  it  was.- 

Mr.  Vason,  of  counsel  for  defendant,  testified  that  he  de- 
livered the  paper  to  Mr.  Raine,  then  an  agent  of  the  defend- 
ant, to  be  copied,  so  as  to  have  it  emboilied  in  a  brief  of  evi- 
dence to  be  useil  by  defendant  on  a  motion  for  a  new  trial; 
that  the  original,  when  in  his  possession  and  when  used  on 
the  former  trial,  had,  before  that  time,  been  mutilated  and  the 
officers'  names  torn  ofl^;  that  he  did  not  know  where  it  was, 
and  that  it  was  not  in  his  power,  possession,  custody  or  con- 
trol. 

Mr.  Raine  testified  substantially  as  did  Mr.  Vason,  with 
the  additional  statement  that  it  was  his  recollection  that  he 
had  returned  the  paper  to  the  latter. 

Defendant's  counsel  proposed  to  allow  the  plaintiff  to  use 
a  copy  of  the  mutilated  original  without  objection  on  their 
part ;  also  to  admit  the  contract  of  insurance  as  sued  on. 

Plaintiff  moved  for  a  judgment  by  default  on  account  of 
the  failure  of  defendant  io  respond  to  such  notice.  The  mo- 
tion was  overruled  and  plaintiff  excepted. 

The  defendant  moved  to  dismiss  the  attachment  prooeediogs 
because  the  bond  was  defective. 

The  facts  upon  which  this  motion  waa  based  were  as  fol- 
lows :  The  affidavit  set  out  the  names  of  the  insurance  com- 
panies composing  defendant  in  full ;  the  place  for  the  name 
of  the  obligee  of  the  bond  was  left  blank,  but  the  defendant 
was,  in  other  portions  of  said  instrument,  referred  to  as  ''said 
fire  insurance  companies,"  and  as  ''  said  insurance  compauies." 

The  motion  was  sustained  and  plaintiff  excepted. 

Plaintiff  proposed  to  amend  the  bond  by  insertiDg  the 
name  of  defendant  therein,  and  by  giving  new  and  additional 
security.  This  the  court  refused  to  permit  and  plaintiff  ex- 
cepted. 

The  defendant  moved  to  dismiss  the  plaintiff's  declaration 
because  a  joint  suit  against  the  insurance  companies  compc6- 
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log  tli»  defendant  could  not  be  maintained  under  policy  seven 
hundred  and  eighty.  The  copy  of  this  policy  attached  to  said 
declaration  contained  the  following  provision  : 

^'  It  is  further  understood  and  agreed  by  and  between  the 
parties  hereto,  that  nothing  herein  contained^  shall  be  con- 
strued as  creating  or  imparting  any  joint  liability  on  the  part 
of  the  above  named  companies  or  either  of  them,  but  that 
such  companies  shall  be  regarded  as  only  severally  liable 
upon  this  policy  for  the  amount  insured  by  each  under  the 
same,  in  the  same  manner,  and  not  otherwise,  as  if  each  had 
issued  its  separate  policy  for  the  proportionate  amount  which 
each  insures  as  above  mentioned;  and  if  any  additional 
amount  shall  be  indorsed  upon  this  policy,  it  is  to  be  with 
the  understanding  that  the  said  companies  each  become  in- 
surers for  one-fourth  only  of  each  additional  amount." 

It  also  appeared  from  said  policy  that  each  of  said  com- 
panies received  its  share  of  the  common  premium  separately. 

The  court  sustained  the  motion  and  plaintiff  excepted. 

The  plaintiff  proposed  to  amend  his  declaration  by  charg- 
ing each  of  the  companies  composing  the  defendant  with  one- 
fourth  of  the  loss,  and  by  asking  tl^t  the  verdict  'and  judg- 
ment be  moulded  accordingly.  This  the  court  refused  to 
permit  and  plainti  AT  excepted. 

The  court  stated  that  it  would  allow  the  plaintiff  to  pro- 
ceed against  one  of  the  companies  and  dismiss  as  to  the  others. 
The  suit  was  accordingly  dismissed  as  to  all  of  said  compa- 
nies except  the  Germatiia.  To  this  ruling  the  plaintiff  ex- 
cepted. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of  ex- 
ception. 

When  the  case  was  called  in  this  court,  a  motion  was  made 
to  dismiss  the  writ  of  error  upon  the  ground  that  the  rulings 
excepted  to  were  not  final,  as  the  case  was  still  pending  in  the 
court  below.  It  appeared  that  the  attachment  had  been  levied 
by  service,  of  process  of  garnishment,  which  had  not  been 
dissolved.  The  court  heard  argument  of  the  case  reserving 
its  decision  upon  the  motion.    The  motiSn  was  overruled  at 
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the  time  the  judgment  in  the  case  was  prouoimced|  as  will  be 
found  by  reference  to  head-notes  three  and  four. 

William  E.  Smith,  by  R.  F.  Lyok,  for  plaintiff  in  error. 

Vason  &  Davis,  for  defendant. 

McCay,  Judge. 

1.  Under  the  express  words  of  the  Code,  section  3316,  an 
attachment  bond  is  amendable.     The  defect  in  the  bond  ia 
tins  case  was  plainly  a  mere  mistake — a  clerical  error.    In 
the  very  nature  of  things,  it  is  manifest  that  it  was  the  par- 
pose  of  the  signers  of  it  to  make  it  payable  to  the  defendant 
They  made  and  delivered  it  to  the  officer  with  that  intent. 
To  fill  up  the  blank  is  not  to  alter  in  the  least  the  contract 
actually  made,  and  we  do  not  think  the  security  could  take 
any  advantage  of  the  act,  as  it  would,  in  fact,  be,  after  it  is 
amended,  the  very  contract  he  intended  by  his  signature  to 
make.     In  substance,  this  right  of  the  surety  is  denied  in 
Hanson  V8.  Crawley,  61  Oeorgia,  529,  as  the  court  there  held 
that  a  memorandum  declaring  the  note  payable  ia  gold  wonld 
bind  the  security,  tliough  it  was  added  afler  his  signature, 
and  without  his  knowledge,  if  it  were,  in  fact,  true  that  such 
was  the  original  contract.     But  as  new  security  was  in  this 
case  tendered,  we  think  the  right  to  amend  was  the  stronger. 
No  harm  could  come.     The  law  is  substantially  complied 
with,  which  is  all  that  is  required,  as  section  6  of  the  Code 
declares. 

2.  Did  this  case  stand  only  on  the  open  policy,  it  is  not  so 
clear  to  us  that  a  joint  action  would  lie;  but  it  must  be  re- 
membered that  the  plaintiff's  right  stands  not  only  on  this, 
but  on  his  receipt.  That  is  in  the  name  of  the  *^Underwri- 
teiV  Agency,"  and  is  signed  by  Rust,  as  the  agent^  not  of 
each  company,  but  of  all.  Taking  both  these  papers  to- 
gether, the  contract  is  a  joint  contract,  though,  by  its  terms, 
each  is  only  liable  to  pay  his  share.  It  is  like  a  partnership 
with  a  firm  name,  which  might  contract  by  its  name,  and  yet 
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Stipulate  in  terms  tlie  liability  of  each  partner.  In  England, 
there  might  be  difficulty  in  enforcing  such  a  contract  at  law, 
for  want  of  a  power  in  the  jury  to  find  anything  but  a  gen- 
eral verdict.  But  under  our  law  the  jury  has  such  a  rig]it| 
and  no  such  difficulty  exists.  Taking  both  these  papers  to- 
gether,  we  think  the  contract  is  clearly  a  joint  one,  however 
precisely  it  may  fix  the  liability  of  each  for  its  own  share,  and 
we  do  not  doubt  that  such  was  the  intent  of  the  companies. 
We  have  seen  a  ^re  policy  of  these  same  companies  where 
there  was  no  such  open  policy,  but  the  insured's  name  was  in 
the  policy  itself,  and  though  the  same  general  stipulation  as 
to  separate  liability  was  there,  as  here,  yet  there  was  anotlier 
provision  to  the  effect  that  if  there  should  be  necessity  for  a 
resort  to  judicial  proceedings,  one  joint  suit  against  all,  or 
even  a  suit  against  one,  should  settle  the  matter. 

3.  As  to  the  motion  to  dismiss  the  bill  of  exceptions  be- 
cause neither  of  the  errors  complained  of  were  in  a  ftnal 
judgment,  we  say,  as  to  the  attachment  the  order  dismiss- 
ing it  was  final  as  to  the  plaintiff's  rights.  He  lost  by  the 
judgment  any  lienhe  had  got  by  his  attachment.  He  lost  any 
summons  of  garnishment  he  may  have  served,  and^as  we  all 
know  it  is  generally  only  by  a  summons  of  garnishment  that 
a  foreign  insurance  company  can  be  got  at  at  all.  And  this 
loss  was  final.  The  only  way  in  which  the  error  could  be 
corrected  was  to  file  a  bill  of  exceptions  as  to  a  final  judg- 
ment. Suppose  the  plaintiff,  after  his  attachment  was  dis- 
missed, should  go  on  and  get  a  final  judgment,  he  would  not 
have  a  right  to  except  to  that  judgment,  and  it  is  only  as  in- 
cidental to  a  final  judgment  that  an  interlocutory  bill  of  ex- 
ceptions can  come  up.  The  same  thjng  may  be  said  as  to  the 
other  error  complained  of.  If  the  plaintiff  had  gone  on  against 
the  one  company,  and  got  a  final  judgment  against  it,  he 
would  have  no  cause  of  complaint  against  that  judgment. 

4.  Nor  do  we  think  his  amendment  was  a  waiver  of  his 
right  to  except.  The  ju4ge  certifies  that  he  dismissed  the 
plaiDtiflP's  case  for  misjoinder,  and  then  allowed  an  amend- 
luent.    It  is  the  same  as  though  he  had  stiickeu  out  the  three 
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companies.  The  motion  to  dismiss  the  writ  of  error  is  an  a|y- 
peaL  to  technical  rules  of  pleading  and  practice,  which  is  notj 
bj  our  law,  looked  upon  favorably. 

6.  We  do  not  think  it  was  error  to  refuse  plaintiff's  mo- 
tion for  a  judgment  by  default.  It  was  plain  from  the  evi- 
dence that  the  defendant  did  not  have  the  custody  of  the 
paper,  but  that  it  was  lost  amongst  the  lawyers  and  clerks, 
and  it  would  have  been  very  unjust  to  punish  the  defendant. 
There  was  no  need  for  the  affidavit  of  the  defendant,  as  by 
other  proof,  the  court  was  made  aware  of  the  loss,  and  tiiat 
the  paper  was  not  in  the  power  or  custody  of  the  defendant 

Judgment  reversed. 


M.  E.  Maher,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

The  defendant  waa  indicted  prior  to  Jane,  1878,  in  the  anperior  court  of 
Falton  connty,  for  keeping  open  a  tippling  house  on  the  4th  dij'  of 
May,  1878,  the  same  being  the  Sabbath.  He  gave  bond  for  his  appeu* 
ance  to  answer  the  charge.  Pending  that  indictment  he  was  prose- 
cuted in  the  city  court  of  Atlanta  for  the  same  offense,  charged  to  hare 
been  committed  on  the  8th  day  of  June,  1878,  and  on  this  he  wasr^- 
larly  tried  and  convicted  by  a  jury  and  fined.  When  called  for  trial 
on  the  indictment,  he  pleaded  this  conviction  with  all  necessary  aver 
ments,  alleging  that  both  proceedings  were  for  the  same  act  and  offense, 
and  that  on  the  trial  in  the  city  court,  evidence  was  introduced  by  the 
state  as  to  his  guilt  on  a  day  prior  to  the  day  mentioned  in  the  indict- 
ment. On  the  hearing  of  a  motion  to  strike  the  plea,  the  above  fscts 
were  admitted  by  the  state  to  be  true : 

Held,  that  the  motion  should  have  been  overruled  and  the  plea  sustained. 

Criminal  law.  Auirefois  convict.  Jurisdiction.  Before 
Judge  Hopkins.  Fulton  Superior  Court.  October  Term, 
1873. 

The  facts  of  this  case  are  fully  reported  in  the  above  head- 
note. 

HiLLYER  &  Brother,  for  plaintiff  in  error. 
John  T.  Glenn,  solicitor  general,  for  the  state. 
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Trippb,  Judge. 

On  the  hearing  of  the  demurrer  to  the  plea  of  former  con- 
viction^ it  was  admitted  by  the  solicitor  general  that  the  of- 
fense with  which  the  indictment  charged  the  defendant^  was 
the  same  act  and  offense  for  which  the  conviction  was  previ- 
ously had  in  the  city  court.  It  is  not  denied  that  the  city  court 
had  jurisdiction  over  such  misdemeanors.  But  the  state  claims 
that  where  an  indictment  is  pending  in  the  superior  court,  and 
the  defendant  has  been  arrested  and  given  boudyhe  cannot, 
if  afterwards  prosecuted  and  tried  in  the  city  court  for  the 
same  offense — ^tiie  same  act — plead  the  judgment  of  the  latter 
court  in  bar  to  the  indictment  in  the  superior  court.     The 
grounds  relied  on  in  support  of  this  position  are,  that  when 
there  is  an  indictment  in  a  superior  court,  under  which  the 
accused  has  been  arrested,  an  inferior  court  has  no  jurisdiction 
to  prosecute  and  try  the  defendant  for  the  same  offense,  and 
that  if  jurist] iction  existed,  it  is  the  duty  of  the  defendant  to 
plead  the  former  indictment  in  bar  of  the  proceedings  in  the 
inferior  court,  and  a  failure  so  to  do  is  a  fraud  wliich  disables 
him  from  pleading  the  judgment  of  the  latter  court  to  the  in- 
dictment.    If  this  position  be  true,  what  would  have  been 
the  situation  of  the  plaintiff*  in  error?     He  was  indicted  in 
the  superior  court  for  keeping  open  a  tippling  house  on  the 
4th  of  April,  1873,  the  same  being  the  Sabbath.     He  was 
pro^ecnte<l  in  the  city  court  for  committing  the  same  offVnse, 
on  the  8th  day  of  June,  1873.     No  one  can  doubt  that  he 
could  have  committed  the  two   offenses  on  the  two  days 

■r 

charged,  and  that  he  could  have  beeif  indicted  and  convicted 
of  each.  Had  he  been  tried  and  convicted  or  acquitted,  at 
the  term  of  the  su|)erior  court  at  which  the  indictment  was 
found,  he  could  not  have  pleaded  the  judgment  against  the 
accnsatit>n  in  the  city  court,  unless  he  would  go  further,  and 
show  that  the  prosecution  in  the  city  court  was  for  the  identi- 
cal act  for  which  he  had  been  tried  in  the  sujierior  court. 
The  record  wouhi  have  been  of  no  avail,  unless  supplemented 
by  other  proof.     So  if  he  had  pleaded  in  the  city  court  the 
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pendency  of  tlie  indictment  in  the  superior  court,  the  record 
woiild  not  have  supi)orted  a  plea  that  it  was  for  one  and  the 
same  offense.     One  would  have  been  for  an  offense  alleged  to 
have  been  committed  on  the  4th  of  April,  and  the  other  for 
the  same  offen^te,  (same  in  character)  but  committed  on  the 
8lh  of  June.     The  first  indictment  was  found  in  April,  the 
li^tter  prosecution  instituted  in  August.     So  the  record  woald 
not  have  availed  him.     Will  it  be  said  that  he  still  should 
have  pleaded  the  indictment  to  the  accusation  in  the  city 
court,  so  as  to  have  been  ready  to  sustain  an  objection  at  the 
trial  in  the  city  court,  to  any  testimony  going  back  to  the 
period    mentioned   in    that   indictment,  to-wit :    the  4ib  of 
May?    The  state  was  not  bound  to  prove  tlie  day  alleged  in 
the  indictment.     It  could  prove  that  tlie  offense  was  commit- 
ted on  any  day  prior  to  the  finding  of  the  bill,  even  since  the 
day  stated  therein.     The  only  limitation  on  its  right  in  this 
respect  is,  that  the  proof  must  be  of  a  day  within  the  time 
prescribed  by  the  statute  of  limitations:  Cook  vs.  TheStak, 
11  Georgia,  53;   ]Vingard  &Ham  »«..  The  SicUe,  13  Ibid., 
396  ;  MoBryde  vs.  The  State,  ^\  Ibid.,  202. 

So,  then,  the  prosecutor  in  the  superior  court  cotdd  have 
proven  a  day  subsequent  to  the  time  mentioned  in  the  bill  of 
indictment,  and  if  a  defendant  in  the  situation  of  tliisone^ 
prosecuted  in  two  courts  for  offenses,  though  similar  in  name, 
yet  charged  in  the  respective  proceedings  against  him  as  two 
different  acts,  two  different  violations  of  the  same  law,  com- 
mitted on  two  different  days,  is  bound  on  the  trial  of  the  last 
charge  brought  against  him,  to  meet  all  these  various  rights 
and  powera  of  the  prosecution,  it  wouUI  oflen  cast  an*0AtM 
upon  hitn  which  would  work  a  practical*  denial  of  his  gre&t 
constitutional  right  not  to  be  put  in  jeopardy  of  lifeorlil>- 
erty  more  than  once  for  the  same  offeAse.  If  the  two  records 
or  prosecutions  showed  on  their  face  the  identity  of  the  of- 
fenses, the  criminal  acts,  the  practical  hardsliip  would  not  be 
80  great  upon  a  defendant.  But  we  do  not  tliink  that  under 
the  facts  of  this  case  that  plaintiff  in  error  should  have  been 
denied  his  plea ;  and  if  he  had  been  convicted  and  punisb^d 
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for  the  same  misdemeanor  in  the  city  court^  for  which  the 
stale  claimed  the  power  to  convict  him  again,  his  defense 
should  have  been  allowed. 

Outside  of  the  special  facts  stated,  as  shown  by  tlie  two 
proceedings,  and  the  reasons,  thus  far  given  for  the  decision  we 
make  in  this  case,  and  speaking  for  myself,  I  am  not  prepared 
to  sustain  either  of  the  grounds  upon  which  it  is  claimed  that 
the  demurrer  to  the  plea  should  have  been  allowed.     The 
city  court  had  jurisdiction  conferred  by  law  to  try  this  mis- 
demeanor ;  so  did  the  superior  court.     I  can  find  no  authority 
fur  the  position  that  because  an  indictment  has  been  institu- 
ted in  one  court  which  had  jurisdiction  over  the  offense,  there- 
fore any  judgment  .of  another  court  with  like  jurisdiction, 
rendered  in  a  prosecution  commenced  afterwards  for  the  same 
offense,  was  void.     Perhaps  the  case  of  Burdette  vs.  The  State, 
9  Texas,  43,  is  one  decision  to  that  effect.     The  judgment  is 
put  upon  the  principle  that  where  there  are  two  courts  with 
concurrent  jurisdiction,  the  one  first  exercising  it  acquires 
control  of  the  case  to  the  exclusion  of  the  other.     This  is 
true  to  a  certain  extent;  for  a  party,  if  sued  in  two  actions 
for  the  same  cause,  at  different  terms  or  in  different  courts 
having  jurisdiction,  may  plead  the  pendency  of  the  first  in 
defense  of  the  second  :  Code,  sec.  2894.     But  it  will  hardly  be 
claimed  that  if  a  defendant  were  to  fail  so  to  plead,  and  judg- 
ment be  taken  against  him  in  the  second  suit  and  is  satisfied, 
he  would  be  barred  from  pleading  that  fact  to  the  first  suit, 
if  still  pending.     Such  a  failure  on  the  part  of  a  defendant 
does  not  give  a  plaintiff  the  right  to  two  judgments  and  a 
payment  of  both.     The  principle  wa^  not  intended  to  and 
does  not  oust  the  court  in  the  second  suit,  of  jurisdiction,  but 
its  object  and  effect  is  to  protect  a  party  from  two  suits  at  the 
same  time  for  the  same  cause  of  action.     It  is  his  duty  not 
to  let  both  judgments  go  against  him.     But  if  the  plaintiff 
does,  in  fact,  get  a  judgment  in  either,  or  a  settlement  and 
satisfaction  of  either,  and  the  otiier  is  pending,  that  fact  may 
be  pleaded  against  it.     He  cannot  say  his  own  proceedings,  in 
which  he  has  obtained  satisfaction,  are  void,  and  therefore 
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pendency  of  the  indictment  in  the  superior  court,  the  record 
would  not  have  sup|K)rted  a  plea  tiiat  it  was  for  one  aud  the 
same  offense.     One  would  have  been  for  an  offense  alleged  to 
have  been  committed  on  the  4th  of  April^  and  the  other  for 
the  same  offence,  (same  in  character)  but  committed  on  the 
8lh  of  June.     The  first  indictment  was  found  in  April,  the 
li^tter  prosecution  instituted  in  August.     So  the  record  would 
not  have  availed  him.     Will  it  be  said  that  he  still  should 
have  pleaded  the  indictment  to  the  accusation  in  the  city 
court,  so  as  to  have  been  ready  to  snst-ain  an  objection  at  the 
trial  in  the  city  court,  to  any  testimony  going  back  to  the 
period   mentioned   in   that   indictment,  to-^wit:   the  4th  of 
May?    The  state  was  not  bound  to  prove  the  day  alleged  in 
the  indictment.     It  could  prove  that  the  offense  was  comiDit* 
ted  on  any  day  prior  to  the  finding  of  the  bill,  even  since  the 
day  stated  therein.     The  only  limitation  on  its  right  in  this 
respect  is,  that  the  proof  must  be  of  a  day  within  the  time 
prescribed  by  the  statute  of  limitations:  Cook  vs.  TheSaie^ 
11  Oeorgiay  53;   Wingard  &Ham  vs..  The  State,  13  Ibid.j 
398  ;  McBryde  vs.  The  State,  34  Ibid.,  202. 

So,  then,  the  prosecutor  in  the  superior  court  could  have 
proven  a  day  subsequent  to  the  time  mentioned  in  the  bill  of 
indictment,  and  if  a  defendant  in  the  situation  of  this  one, 
prosecuted  in  two  courts  for  offenses,  though  similar  in  name, 
3'et  charged  in  the  respective  proceedings  against  him  as  two 
different  acts,  two  different  violations  of  the  same  law,  com- 
mitted on  two  different  days,  is  bound  on  the  trial  of  the  last 
charge  brought  against  him,  to  meet  all  these  various  rights 
and  powers  of  the  prosecution,  it  would  often  cast  an-ojw« 
tipou  him  whicli  would  work  a  practical-  denial  of  his  great 
constitutional  right  not  to  be  put  in  jeopardy  of  life  or  lib- 
erty more  than  once  for  the  same  offeAse.  If  the  two  records 
or  prosecutions  showed  on  their  face  the  identity  of  the  of- 
fenses, the  criminal  acts,  the  practical  hardship  would  not  be 
so  great  upon  a  defendant.  But  we  do  not  think  that  uodtf 
the  facts  of  this  case  that  plaintiff  in  error  should  have  been 
denied  his  plea ;  aud  if  he  had  been  convicted  and  punished 
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for  tlie  same  misdemeanor  in  tlie  city  court,  for  wlii  1,  ti,( 
state  cistmed  tlie  jwwer  to  couvict  hini  again,  lii^  J,fi-i,;t 
sliould  liave  be«n  allowed. 

Outside  of  tlie  special  facts  slale^I,  as  Blm\Tn  bv  iW  tn-o 
proceedings,  and  tlie  reasons,  thus  far  given  fur  (lie  dHM-^inn  nv 
make  in  this  case,  and  speaking  for  myself,  I  am  not  jiremrn! 
to  sustain  either  of  the  grounds  upon  which  it  is  Harmed  ilia; 
the  demurrer  to  the  plea  should  have  beeu  allowed.    Tji 
eily  court  had  jurisdiction  conferred  by  law  to  try  il,l,.  n.^^ 
(demeanor;  so  did  the  superior  court.     lean  fiud  ui.an::,,-- 
fur  the  position  that  ijecause  au  indictment  has  l>f*E  ii---  -^ 
ted  ID  one  court  which  had  jurisdJctioD  over  the  wG'tu-  l_--^ 
fore  any  jndgmeDt  of  another  court  with  like  m-^:-  ,.<■ 
rendered  in  a  prosecution  commenced  afterwari/r  :■.-  .^^ 
offense,  Hia«  uoi'd.     Perhaps  the  case  of  BurJeii-«  ~-  -_,. 
9  Texas,  4ft,  is  one  decision  to  that  effect.    Tir  ;.  -^.-    . 
put  upon  tlie  principle  that  where  there  arc  n  -  -.  ■-. 

concurrent  jurisdiction,  the  one  first  eitpj,..::     ^    -^ 
Cfntrol  of  the  case  to  the  exclusion  of  ili;  f-     I. 

true  to  a  certain  extent;  for  a  party,  if  f^-   ■  -i  _    r 

for  tlie  same  cause,  at  diSerent  term^  ur  n  .- --    3— 

havJDg  jurisdiction,  may  plead  the  jim  Uv' 

defense  of  the  second  :  Code,  sec.  28!'i   L 

claimed  that  if  a  defendant  were  to  Cii  •■     „ : 

meat  be  taken  against  him  in  Ukbr'-if  ;        -  ^ 

lie  would  be  barretl  from  pleading  l:  - 
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claim  to  be  paid  again.  So  a  party  aocnseci  of  a  crime,  if 
indicted  for  it  in  two  courts  having  jurisdiction  over  the  of- 
fense, may  plead  the  pendency  of  the  first  against  theseoon^i} 
not  to  show  that  the  court  in  wliich  tlie  second  is  i^ending  has 
no  jurisdiction,  but  to  give  that  court  a  reason  why  it  should 
not  exercise  the  jurisdiction  over  the  ofiense  which,  by  laVf 
it  has.  But  if  no  such  plea  be  filed,  and  the  accused  is  tried 
and  judgment  rendered,- it  is  not  void,  as  is  the  judgment  of 
a  court  having  no  jurisdiction.  If  the  defendant  is  can  vie- 
ted  and  suffers  the  penalty,  he  can  assert  his  right  not  to  be 
punished  twice  for  the  same  offense. 

The  head-note  in  the  case  of  Mize  va.  The  State,  49  Geor- 
ffia,  375,  is,  *•  the  plea  of  autrefois  convict  to  an  indictmeot 
for  a  misdemeanor  in  the  superior  court,  may  be  sustained  bj 
proof  of  such  former  conviction  before  an  inferior  court  hiv- 
ing jurisdiction  of  the  offense,  unless  it  ap|)ear  that  such  io* 
dictment  was  found  prior  to  the  prosecution  in  the  inferior 
court,  and  that  the  defendant  had  been  arrested  under  it'' 
The  qualification  in  the  last  clause  does  imply  that  if  the  in- 
dictment be  first  found,  and  tlie  defendant  has  been  arrested, 
the  plea  would  not  be  sustained,  and  doubtless  was  so  con- 
strued in  making  an  application  of  it  to  this  case.  But  speak- 
ing again  for  myself,  I  am  incline<I  to  tlie  opinion  that  tte 
principle  announced  would  be  good  without  the  qualification. 
The  facts  of  the  case  in  which  that  decision  was  made  sustain 
the  judgment  without  requiring  the  addition  of  the  proviso, 
for  the  record  did  not  show  that  there  had  been  any  arreFt. 

But,  really,  can  the  matter  of  arresting  or  not  arresting 
the  defendant  affect  the  question  of  jurisdiction  ?  That  is  the 
point  now  being  considered.  The  superior  court  has  juris- 
diction as  full  and  complete  over,  the  offense  without  an  ar- 
rest, as  well  as  where  there  is  an  arrest.  The  findiogof  an 
indictment  is  a  commeHceraent  of  a  prosecution,  kn  assertion 
of  jurisdiction,  as  much  so  as*  if  an  arrest  follows.  And  if 
the  principle  that  the  first  of  two  courts,  having  concurrent 
jurisdiction,  which  exercises  it,  acquires  control  of  the  case  to 
the  exclusion  of  the  other,  means  tliat  the  other  court  is  there- 
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by  ou8te<]  of  all  jiirisiliction,  and  its  proceeding  would  be  a 
nullity,  then  the  same  principle  would  apply  in  all  cases, 
whether  there  be  an  arrest  or  not,  and  the  Texas  decision  is 
tiie  rule  in  all  cases  of  two  prosecutions  in  two  different  courts. 
But  the  judgment  in  Mize  vs.  The  State  is  in  conflict  with  that 
conclusion,  and  so  are  the  two  cases  referred  to  in  that  deci- 
sion from  North  Carolina:  2  Dev.  &  B.,  159;  Busbee's  Rep., 
209;  see  1  Bish.  on  Cr.  L.,  section  679,  with  notes  and  au- 
thorities cited.  I  know  of  no  case  going  as  far  as  the  oiie 
in  the  Texas  Reports. 

As  to  the  other  ground  taken  in  the^  argument,  that  the 
failure  of  defendant  to  plead  the  pendency  of  the  indictment 
was  a  fraud,  no  authority  was  read  going  to  that  extent. 
The  cases  in  1  N.  H.,  257;  11  Humph.,  599;  1  Swan.,  34, 
and  others,  were  all  cases  in  which  it  was  held  that  the  de- 
fendant had  by  fraud  and  collusion  procured  the  prosecution 
to  be  instituted  against  him,  which  he  afterwards  pleaded  and 
relied  on.     In  fact,  it  Is  said  in  some  of  those  cases  that  the 
defendant  had  managed  such  prosecution  himselfy  and  that 
what  he  had  thus  procured  by  fraud  he  could  not  avail  him- 
self of  by  way  of  defense.     But  even  in  the  case  of  the  State 
V8,  Little,  1  N.  H.,  257,  where  it  was  held  that  the  facts 
showed  the  defendant  <lid  conduct  the  prosecution  against 
himself,  and  consequently  could  not  plead  the  judgment  there-  • 
in,  Woodbury,  Judge,  said:  "But  when  prosecutions  be- 
fore the  higher  courts  are  managed  by  the  attorney  general, 
the  solicitor,  or  counsel  appointed  by  the  judges,  and  before   * 
single  magistrates,  by  similar  counsel,  or  by  th^  party  ag- 
grieved, or  by  disinterested  individuals,  such  prosecutions 
can  never,  perhaps,  be  considered  fraudulent,  for  such  per- 
sons would  be  presumed  to  act  with  proper  views,  and  when 
not  express,  might  be  deemed  implied  agents  for  the  state.'' 
One  rem&rk  suggested  by  this  extract :  The  solicitor  gen- 
eral of  the  superior  court  of  -Fulton  county  is,  by  law,  the 
solicitor  general  of  the  city  court.     It  is  true,  in  his  absence 
there  may  be  a  solicitor  general  *j>9'0  tern,  appointed  by  the 
court.     This  was  done  in. this  case.    The  state — the  prose- 
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cutor,  was  represented  in  the  city  court  by  counsel  appointed 
by  the  judge  of  that  court.  No  act  of  fraud  on  the  part  of 
any  one  has  been  suggested.  There  was  all  tjie  machiDeif 
of  law — ^a  judge,  solicitor  general  and  jury.  The  power  in 
the  city  court  to  punish  the  accused  was  ample.  He  was 
punished  by  a  fine  of  $150  00.  In  default  of  its  payment, 
he  was  adjudged  to  do  public  work  for  six  montlis.  He  ought 
not  to  be  punished  again,  and  cannot  be,  unless  a  rule  of  la^ 
which  does  not  mean  what  is  claimed  for  it,  overrides  one  of 
the  most  valuable  constitutional  rights  which  the  citizen  has. 
Judgment  reversed. 


Casper  Vf.  Jones,  Jr.,  plaintiff  in  error,  vs.  Isaac  Easley 

ei  al,f  defendants  in  error. 

(Trippk,  Jadge,  was  providentially  prevented  from  presidinr  In  this  euej 

1.  Where  a  tax^.  fa.  was  offered  in  support  of  a  sheriff's  deed  tolsnd, 
and  it  appeared  that  the^./a.  was  ander  $60  GO,  and  that  tboogh  there 
Was  a  levy  entered  thereon,  it  was  not  signed  by  any  one,  it  vas  not 
error  in  the  judge  to  refuse  to  let  the^.  /a.  be  read  in  evidencei  with- 
out some  proof  that  the  entry  was  made  by  an  officer  aothoriced  to  levT 
such^.  fa.  Nor  does  the  recital ^n  the  sheriff's  d^ed,  that  he  had 
made  such  levy,  alter  the  case. 

2.  A  plaintiff  in  ejectment  may  recover  the  premises  in  dispnte,  on  hi* 
prior  possession  alone,  against  one  who  subsequently  acquires  posses- 
sion by  a  trespass  without  any  lawful  right  whatever,  and  thiaistrae, 
though  the  plaintiff  may  himself  show  to  the  jury  no  title. 

Ejectment.  Execution.  Judicial  sale;  Deed.  Posses- 
sion. Before  Judge  Kiddoo.  Randolph  .Superior  Court. 
May  Term,  1874. 

Jones  brought  ejectment  against  Easley  and  others,  leDants 
in  possession,  for  lot  of  land  number  six,  in  the  sixth  difi- 
trict  of  Randolph  county.  The  defendants  pleaded  thegen- 
eral  issue.  The  plaintiff  relied  upon  a  sheriff's  deed  made 
under  a  sale  for  taxes,  and  prior  possession.     In  support  of 
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tlie  former  lie  intrb<1uced  ia  evidence  a  sheriff's  deed  dated 
January  8tli,  1870,  conveying  the  property  in  dispute  to  him. 
This  instrument  recited  that  the'  sheriff  did,  on  November 
30th,  1869,  levy  upon,  and  afierwards  expose  to  sale,  said 
lot,  under  and  by  virtue  of  an  execution  issued  by  the  tax 
collector  of  Randolph  county  against  Casper  W.  Jones,  Sr., 
trustee.  The  plaintiff  then  tendered  in  evidence  two  execu- 
tions, the  first  of  which  was  dated  November  25th,  1869, 
issuwl  by  the  tax  collector  of  Kandolph  county,  in  favor  of 
the  state  of  Georgia  and  county  of  Randolph,  for  $22  60, 
state  and  county  tax  for  the  year  1869,  against  Casper  W. 
Jone8,.Sr.,  trustee.  On  this  fi.  fa,  was  an  entry  of  a  levy 
upon  the  property  in  controversy,  of  date  November  30th, 
1869,  but  unsigned.  Across  this  entry  was  written,  **  settled 
in  foil,  January  12th,  1870,"  signed  by  the  slieriff.  The 
second  execution  was  of  the  same  date,  and  in  the  same  form, 
except  that  it  was  for  $15  00,  and  against  Casper  W.  Jones, 
Sr.,  individually.     The  entries  thereon  were  the  same. 

On  objection  made,  the  executions  were  excluded  and  plain- 
tiff excepted. 

The  plaintiff  showed  that  the  defendants  obtained  posses- 
sion of  the  property  by  forcibly  ejecting  his  tenant.  That 
after  the  sheriff's  sale  aforesaid,  A.  B.  Hendry,  who  was  then 
in  possession  of  the  lot  attorned  to  him,  and  remained  in  the 
quiet  and  ])eaceable  control  of  the  same  until  forcibly  turned 
out  as  above  stated. 

Plaintiff  close<1.  On  motion,  a  non-suit  was  ordered,  and 
plaintiff  excepted. 

Error  is  assigned  upon  each  of  tlie  above  grounds  of  ex- 
ception. 

H.  &  I,  L.  Fielder,  for  plaintiff  in  error. 
WoRRiLL  &  Chastain,  for  defendants. 

McCay,  Judge. 

1.  The  axdhoriiy  to  sell  under  legal  process  depends  upon 
the  judgment  and  levy.    These  the  purchaser  is  bound  to  see 
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are  complete:  Cbde,  sec.  2628.  A  levy  on  laud  consists  of 
the  entry,  signed  by  the  proper  officer.  Tliat  is  the  only 
seizure  there  is  in  this  state:  See  Wilson  va,  Ansley^Al  Gtor^ 
giay  278.  Tax  fi.  fas,  under  $50  00  must  be  levied  by  i 
constable  (Code,  section  888,)  and  retnrne<l  to  the  sheriff. 
Was  this  levy  made  by  a  constable?  Who  can  say?  The 
statute  requires  the  levy  to  be  signed  :  Code,  sec.  3640.  Hiad 
the  party  ofTering  this  deed  offered  to  have  this  entry  signed, 
shown  that  the  entry  was  in  fact  matle  by  a  proper  officer, 
with  intent  to  make  a  levy,  and  left  unsigned  by  mistake, 
perhaps  that  might  have  cured  the  defectt.  The  recital  in 
the  deed  cannot  help  the  matter.  Such  recitals  are  prM 
facie  evidence  of  the  acts  of  the  officer  other  than  such  acts 
as  enter  into  his  authority  to  sell,  such  as  the  advertisecoeDt, 
place  and  hours  of  sale,  etc.,  but  the  authority  to  sell  stands 
on  a  different  footing,  and  must  be  proven :  16  Creorgia,  71. 

2.  The  defendant  was  a  clear  trespasser,  as  the  evideooe 
shows  he  had  no  lawful  riglit  whatever,  but  was  in  posses- 
sion by  mere  entry.  In  such  cases  the  plaintiff  may  Koover 
on  his  prior  possession  alone,  and  that  the  plaintiff  clearly 
had :  Code,  sec.  3366. 

Judgment  reversed. 


Reed  &  Daniel,  plaintiffs  in  error,  vs.  Frank  M.  Galla- 

HER,  defendant  in  error. 

1.  When  one  contracts  to  ditch  for  another  at  a  stipniated  price  period^ 
no  number  of  rods  being  specified,  and  to  receive  pay  when  the  work 
is  done,  bis  action  therefor  cannot  be  defeated  on  the  groood  Uisitil 
was  prematurely  brought  because  a  portion  of  the  work  was  not  viU 
done. 

2.  As  the  jarj  made  a  deduction  for  the  defective  work,  and  the  error 
assigned  upon  the  charge  of  the  court  is  immaterial,  under  the  new 
we  take  of  the  case,  a  new  trial  should  not  be  granted  on  that  grottad. 

Contracts.    Action.    New  trial.    Before  Judge  BabxlBIT. 
Greeue  Superior  Court.    March  Term,  J  874. 
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It  is  unnecessary  to  the  elucidation  of  any  principle  in  this 
case  to  state  facts  additional  to  fliose  embraced  in  the  above 
head-notes. 

John  C.  Keed,  by  J.  A.  Billups^  for  plaintiffs  in  error. 

E.  C.  KiNXEBREW,  for  defendant. 

Trippe,  Judge. 

1.  The  defense  is  not  that  the  plaintiff  failed  or  refused  to 
ditch  a  specific  number  of  rods  which  he  had  contracted  for; 
nor  is  it  that  he  had  failed  to  ditch  a  number  sufficient  to  drain 
the  land,  but  that  a  portion  of  one  ditch  was  not  well  done 
and  would  not  properly  drain  that  part  of  the  bottom  land 
in  which  it  was  located.     It  was  in  proof  that  a  few  dollars 
would  make  it  answer  that  purpose,  and  the  jury  deducted 
from  plaintiff's  claim  $10  00  for  such  defective  work.     Did 
plaintiff  lose  all  claim  to  compensation  on  account  of  this  de- 
fect in  a  small  portion  of  his  work?    Defendants  assert  that 
the  contract  was  an  entire  contract,  including  the  character 
and  quality  of  the  work,  and  if  any  portion  of  it  was  not 
well  done,  plaintiff  could  recover  nothing.     Addison  on  Con- 
tracts, page  453,  states  the  rule  to  be,  that  "  a  condition  in  a 
contract  for  work  and  service,  that  the  work  shall  be  done  in 
a  workmanlike  and  proper  manner,  is  not  a  condition  prece- 
dent going  to  the  whole  root  of  the  action.     Such  a  condi- 
tion is  implied  in  any  contract  for  work  and  labor;  and  if  it 
were  a  condition  precedent  to  the  plaintiff's  right  to  remu- 
neration, any  little  deficiency  would  destroy  the  contract,  and 
deprive  the  plaintiff  of  any  claim  for  payment."     In  this 
case  the  defective  portion  of  the  work  was  found  by  the  jury 
to  be  but  a.very  small  percentage  of  the  whole,  and  the  plain- 
tiff was  allowed  for  that     The  plaintiff  contrdoted  to  ditch 
for  the  defendants,  no  specific  number  of  rods  being  stipula- 
teil  for,  but  the  price  per  rod  was  agreed  upo;i,  and  he  was 
to  receive  pay  when  the  work  was  done.     He  did  all  the 
ditching  that  was  necessary  under  the  contract,  except  that  a 
Vol.  lui.  80. 
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small  portion  was  defective.  His  right  of  action  ooald  not 
be  altogether  defeated  on  the  ground  that  some  of  the  work 
was  not  well  done.  Under  the  principle  quote<l  from  Addi- 
son, his  action  may  be  maintained,  and  the  defendant  could 
plead  the  partial  failure  of  consideration  to  the  extent  that 
the  character  of  the  ditching  was  defective  and  £iiled  to  an- 
swer its  purpose. 

2.  Under  the  view  we  take  of  the  case,  it  is  unnecessary 
to  consider  the  error  assigned  upon  the  charge  of  the  court; 
If  it  were  error  it  was  an  immaterial  one,  autl  does  not  affeci 
the  merits  of  the  case. 

Judgment  affirmed. 


Martha  F.  Thrower,  plaintiflT  in  error,  t».  Ama5DA  El 

Wood,  defendant  in  error. 

1.  Where  an  act  of  the  legislature  was  passed  in  1853,  reciting  that  B 
was  the  illegitimate  child  of  A,  and  the  act  changed  B'b  siraaine  to 
that  of  A,  and  legitimated  him  as  the  child  of  A ;  and  A  afterwards, 
in  1835,  made  to  B  a  deed  to  a  parcel  of  land  by  the  name  given  U> 
him  in  the  act  of  the  legislature,  and  the  deed  was  to  him  as  the  diOd 
of  A,  and  in  consideration  of  the  natural  love  he  bore  to  him  as  sach 

child : 
ffddf  that  the  law  will  presume  A  assented  to  or  procured  the  act  of  the 

legislature. 

2.  Whether,  as  a  general  rule,  such  an  act  does  or  does  not  affeci  per 
sons  not  assenting  to  or  procuring  it,  yet,  in  a  suit  for  and  coDcerniuB 
the  very  land  conveyed  by  the  deed,  those  claiming  the  land  as  the 
legal  heirs  of  B,  under  and  by  virtue  of  the  deed,  cannot  deny  that  B 
was  the  child  of  A.  The  facts  that  the  deed  was  to  B  in  bis  own 
name,  and  as  the  child  of  A,  and  in  consideration  of  A's  natural  lore 
to  him,  as  such,  appearing  as  they  do  on  the  face  of  the  deed,  are  coti- 
clusive  in  a  suit  for  the  land  conveyed,  of  the  relationship,  as  agaiost 
«ny  person  claiming  the  land  under  or  by  virtue  of  the  deed. 

Laws.  Legitimation.  Presumption.  Estoppel.  Deeds. 
Before  Judge  Hopkins.  Fulton  Sujierior  Court  October 
Term,  1873. 
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Amanda  E.  Wood  instituted  proceedings  against  Martha  F. 
Thrower,  &s  tenant  in  common  with  her,  for  the  partition  of 
a  lot  of  land  in  the  county  of  Fulton,  claiming  a  title  to  one- 
sixth  undivided  interest  in  the  same.  The  respondent  ob- 
jected to  said  partition,  claiming  title  to  the  entire  property. 

Ist  Tiie  petitioner  introduced  a  deed  from  J,  F.  Trout  to 
Thomas  A.  Lyon  and  Warner  Lyon,  dated  August  15th,  1862, 
conveying  to  them,  as  tenants  in  common,  a  portion  of  the 
iot  of  land  described  in  the  plaintiff's  petition. 

2d.  A  deed  from  Thomas  S.  Baker,  John  S.  Wilcox  and. 
Charles  Baker,  to  Thomas  A  Lyon  and  Warner  Lyon,  con* 
veying  to  them,  as  tenants  in  common,  the  remaining  portion 
of  said  premises,  datefl  May  16th,  1855.  ^ 

3d.  A  deed  of  gift  from  Warner  Lyon  to  Thomas  A.  Lyon, 
Levi  Jackson  Lyon,  and  Thomas  A.  Lyon,  as  trustee  for  Mar- 
tha F.  Lyon,  conveying  to  them  a  one -half  undivided  inter** 
est  in  said  lot  of  land,  '^for  and  in  consideration  of  the  natu- 
ral love  and  affection  which  he,  the  said  Warner  Lyon,  hath 
and  beareth  to  and  for  his  said  children,  Thomas  A.,  Levi 
Jackson,  and  Martha  F.  Lyon."  This  is  the  only  considera* 
tion  expresse^l  in  said  deed.  The  conveying  words  arc,  "  hath 
given,  delivered  and  conveyed,  and  by  these  presents  doth 
give,  deliver  and  convey.'*  The  deed  is  dated  December ^tli, 
1855,  and  was  recorded  December  17th,  1855.  The.  afore- 
said three  deeds  were  produced  upon  the  trial  by  the  respond- 
ent upon  notice  from  the  petitioner. 

4th.  An  agreed  copy  of  the  will  of  Thomas  A.  Lyon,  in 
^hich  he  gives  and  bequeaths  all  of  his  property,  both  real 
and  personal,  to  Martha  F.  Lyon,  after  reserving  enough  to 
pay  his  just  debts  and  funeral  expenses,  during  her  life,  and 
then  to  her  children.  The  above  will  was  properly  executed 
December  15th,  1857. 

6tb.  A  deed  from  John  T.  Jinkins  to  Amanda  E.  Wood, 
the  petitioner,  dated  February  25th,  1871,  conveying  to  her 
all  his  right,  title  and  interest,  to- wit:  the  undivided  one- 
third  of  the  one-half  of  the  lot  of  land  aforesaid. 

6th.  A  deed  from  T.  K.  P.  Worthington  and  Mary  Jane 
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Northcut  to  Amanda  E.  Wood,  the  plaintiff,  conveying  to 
her  all  their  right,  title  and  interest  to  the  said  lot  of  land, 
dated  November  2l8t,  1870. 

7th.  The  answers  of  Mary  Kilpatrick  to  interrogatories  as 
follows : 

I  knew  Levi  Jackson  Lyon;  I  knew  Elizabeth  Worthing- 
ton;  I  have  been  informed  and  believe  that  Levi  Jackson 
Lyon  is  dead ;  I  do  not  recollect  when  he  die<l;  I  believe  he 
died  during  the  war — shortly  before  the  close  of  the  warj 
he  was  single  at  the  time  of  his  death ;  he  Imd  two  sisters 
and  one  brother  living  at  the  time  of  his  death ;  the  name  of 
his  brother  was  Thomas;  the  name  of  one  sister  was  Jane,  who 
was  married  at  the  time  to  William  Northcut;  the  name  of 
the  other  sister  was  Charlotte,  who  was  married  at  that  time  to 
Thomas  Jinkins;  Charlotte  has  died  since  the  death  of  Levi 
Jackson  Lyon ;  I  forget  the  date  of  her  death  ;  the  husband 
of  Charlotte,  Thomas  Jinkins,  was  living  at  the  jbime  of  the 
death  of  Charlotte,  and  is  living  now,  to  the  best  of  my  knowl* 
edge  and  belief;  Levi  Jackson  Lyon  was  my  nephew;  his 
mother  was  my  sister;  both  his  father  and  mother  are  dead; 
his  father's  name  was  Jacob  Worth ington ;  he  died  in  the 
Mexican  war — I  forget  the  year ;  his  mother's  name  was 
Elizabeth  Worthington  ;  she  died  shout  ten  or  twelve  years 
ago,  after  her  husband  died ;  I  forget  when  Levi  Jackson  Lyon 
died  ;  to  the  best  of  my  knowledge  and  belief  he  was  twenty 
or  twenty-one  years  old  ;  he  was  not  married  at  the  time  of 
his  death. 

The  petitioner  here  closed.  The  respondent  first  read  in 
evidence  the  answers  of  Rachael  S.  Robertson  and  Mary  M. 
Robinson  to  interrogatories  as  follows  : 

Mary  M.  Robinson  knows  Amanda  Wood  and  Thomas 
Thrower,  and  Rachael  S.  Robertson  knows  Thomas  Thrower; 
do  not  know  the  other  parties;  they  both  knew  Levi  Jad^soa 
Lyon,  and  from  a  strong  family  resemblance,  believe  that  he 
was  Warner  Lyon's  son.  All  they  know,  in  addition  to  tte 
above,  going  to  show  he  Was  Warner  Lyon's  son,  is  that  Wtf^ 
ner  Lyon  brought  him  to  the  bouse  of  Rachael  S.  RobertsoBy 
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one  of  the  witnesses,  paid  his  board,  clothed  him,  and  sent 
Lim  to  school. 

Cross-examined:  They  first  liecame  acquainted  with  Levi 
Jackson  Lyon  in  1847  or  1848.  They  were  not  acquaint- 
ed with  Jacob  Worthington  nor  Elizabetli  Worthingtou; 
neither  were  they  present  when  the  said  Levi  Jackson 
Lyon  was  begotten  and  born.  Neither  witness  knows  of 
the  death  of  Jacob  Worthington,  nor  of  the  death  of  Levi 
Jackson  Lyon's  mother.  Both  witnesses  think  Levi  Jackson 
Lyon  died  in  1856  or  1857.  Both  answer  they  were  not  ac- 
quainted with  Jacob  or  Elizabeth  Worthington.  They  did 
not  know  anything  of  Jacob  and  Elizabeth  Worthington  liv- 
ing together,  nor  about  Jacob  Worthington's  volunteering  in 
the  Mexican  war,  nor  about  his  dying  there.  All  they  ever 
heard  Warner  Lyon  say  about  the  parentage  of  Levi  Jackson 
Lyon  was  subsequent  to  the  Mexican  war,  and  all  they  ever 
knew  him  to  do  for  said  Levi  Jackson  Lyon,  was  subsequent 
to  said  war,  which  was  in  1847  or  1848,  at  the  time  the 
said  Warner  Lyon  brought  him  to  the  house  of  witness, 
Bachael  8.  Robertson. 

2d.  The  answers  of  Elizabeth  Pruitt  to  interrogatories,  nsfol- 
lows:  I  know  none  of  the  parties.  I  was  acquainted  with  Jacob 
and  Elizabeth  Worthington.  Said  Jacob  was  a  clever,  sober 
man,  until  his  wife,  Elizabeth  conducted  herself  as  she  did. 
I  know  nothing  myself,  except  that  I  have  seen  her  and 
Warner  Lyon  go  into  the  woods  together  and  come  out  again. 
Z>oe8  not  know  what  they  did.  Have  seen  him  go  to  her 
house  a  few  times  after  she  and  her  husband  parted.  This 
going  to  the  house  was  after  Levi  Jackson  Lyon  was  born. 
She  knew  them  both  fifteen  or  twenty  years.  Knew  him  in 
Walton  and  Campbell  counties.  They  were  married  in  Camp- 
bell. She  heard  said  Elizabeth  Worthington  admit  that 
Warner  Lyon  was  the  father  of  Levi  Jackson  Lyon,  some- 
times in  earnest  and  sometimes  in  jest,  Warner  Lyon  treated 
the  child  as  his  own.  Said  Elizabeth  Worthington  was  un- 
der a  very  bad  character.  She  was  a  dissipated  woman.  She 
had  been  separated  from  her  husband  about  a  year  or  more 
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when  her  last  child  was  born.  Has  heard  them  dispute  and 
quarrel  about  Warner  Lyon.  She  was  not  a  witness  iu  theeffort 
of  Elizabeth  Worthington  to  get  a  land  warrant  Was  ap- 
plied to  but  declined. 

Oross-examined:  Elizabeth  and  ber  hnsband,  Jacob  Worth- 
ington^ were  living  together  when  Levi  Jackson  L7<hi  wis 
begotten  and  born,  but  thej  separated  before  he  went  off  to 
the  Mexican  war.  Does  not  know  how  long  that  was  after 
the  birth  of  the  said  Levi  Jackson  Ljon.  All  that  she  li» 
stated  she  heard  from  others,  except  their  seimratioD,  going 
into  the  woods  together  and  quarreling,  which  she  heard  and 
Baw  herself.  Has  not  stated  that  Jacob  Worthington  was' 
not  the  father  of  Levi  Jackson  Lyon,  for  she  does  not  know. 
Has  no  personal  knowledge  that  any  person  had  sexual  in- 
tercourse with  the  said  Elizabeth  Worthington  while  sheand 
her  husband  were  living  together. 

3d.  The  depositions  of  W.  H.  Kilpatrick,  as  follows:  I 
knew  nothing  of  the  relation,  friendship,  intimacy  and  oon- 
uection  which  existed  between  Warner  Lyon  and  Eliza- 
beth Woi*thington ;  Elizabeth  Worthington  is  my  wife's  sis- 
ter; the  character  of  Elizabeth  Worthington,  about  the  time 
Levi  Jackson  Lyon  was  got  and  born,  so  far  as  I  know,  was 
as  fair  as  that  of  any  poor  people;  Warner  Lyon  took  the 
child  and  put  him  to  school ;  Jacob  Worthington  and  his 
wife  did  not  separate  until  he  went  into  the  army,  so  far  as  I 
know ;  I  think  the  child  was  running  about  when  he  went 
into  the  army.  • 

Cross-examined:  I  think  Worthington  and  his  wife  lived 
together  as  man  and  wife  until  he  went  to  the  army,  about 
the  time  Levi  Jackson  Lyon  was  b^otten.  Worthington. 
was  generally  about  home,  and  lived  with  his  family  until  be 
went  to  the  army. 

4th.  The  depositions  of  W.  M.  Butt,  as  follows:  I  knew 
Levi  Jackson  Lyon,  and  his  mother,  Elizabeth  Worthingtoo, 
about  the  time  said  Levi  Jackson  Lyon  was  begotten  and 
born.  I  lived  within  one  mile  of  them,  at  Pine  Mounlaiov 
in  Carroll  county,  Georgia.    I  knew  Warner  Lyon,  and  be 
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resided  nearer  to  Elizabeth  Worthington  than  I  did.  War- 
ner Lyon  boarded  aaid  Levi  Jackson  Lyon  at  my  house,  and 
paid  his  board. 

Cross-examined:  Jacob  and  Elizabeth  Wortiiington  lived 
together  as  man  and  wife  about  three  years  before  the  birth 
of  Levi  Jackson  Lyon,  and  up  to  the  time  that  it  was  under- 
stood said  Jacob  went  to  the  army,  which  was  some  time  in 
the  fall  or  summer  of  1847.  Said  Jacob  wa^  usually  about 
home  about  tlie  time  that  Levi  Jackson  Lyon  was  begotten. 

5th.  The  answers  of  Mary  Kilpatrick  to  interrogatories, 
as  follows:  Siie  knows  Amanda  Wood  and  Thomas  Thrower; 
does  not  know  Martha  Thrower;  she  was  acquainted  with 
Elizabeth  Worthington  from  the  time  of  her  birth  until  her 
death,  which  was  about  thirty  years,  from  1830  to  1860;  she 
was  her  sister.     She  knows  nothing  of  the  conduct  of  Eliza- 
beth Worthington  with  Warner  Lyon  about  the  time  Levi 
Jackson  Lyon  was  begotten  and  born,  except  that  she  saw 
Warner  Lyon  at  her  house  occasionally.    She  was  living  with 
her  husband,  Jacob  Worthington;  knows  nothing  going  to 
show  that  Warner  Lyon  was  the  father  of  the  child.    Never 
heard  said  Elizabeth  admit  that  Warner  Lyon  was  the  father 
of  the  child ;  but  when  she  came  to  see  witness,  the  latter  re- 
proached her  about  the  rumors  about  her.    She  replied  that 
^'  want  leads  and  the  devil  dri  ves.'^   Does  not  know  that  War- 
ner Lyon  ever  treated  the  boy  as  bis  child;  knows  that  he  gave 
the  boy  a  few  clotlies,  i.  6.,  a  suit  or  two.  There  was  a  disagree- 
ment between  said  Elizabeth  and  Jacob,  her  husband,  about 
the  time  Levi  Jackson  Lyon  was  born,  about  the  rumors  of 
intimacy  between  said  Elizabeth  and  Warner  Lyon;  does  not 
know  how  long  they  lived  together  afterwards,  nor  that  they 
separated  until  Worthington  went  to  the  war;  does  not  know 
anything  further  going  to  show  that  he  was  Warner  Lyon's 
child^  nor  that  he  was  so  regarded  by  his  sister,   Warner 
Lyon  or  anybody  else.     Knows  of  her  own  knowledge  tliat 
said  Elizabeth  had  another  child  after  her  husband  lefl  for 
Mexico;  said  child  was  born  more  than  a  year  after  her  hus- 
band left;  does  not  know  whose  child  it  was  reported  to  be. 
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Cross-examined:  All  the  children  bom  unto  Worthington 
and  his  wife  up  to  the  time  her  husband  left  for  the  Mexican 
war  were  recognized  by  them  as  their  children ,  and  tbejr 
lived  peaceably  and  qnietly  together^  so  far  as  she  knows,  op 
to  the  time  he  lefl  for  the  war,  except  tlie  family  qoaml 
about  the  rumors  about  Warner  Lyon.  Levi  Jackson  Lyoo 
was  recognized  by  Jacob  Worthington  as  his  child  up  to  the 
time  he  left  for  the  Mexican  war,  and  he  was  usually  about 
the  house  the  time  said  Levi  was  begotten  and  bom.  The 
said  Jacob  and  his  wife  were  lawfully  married  in  Campbell 
county,  but  does  not  remember  the  date,  and  lived  together, ts 
&r  as  she  knows,  up  to  the  time  said  Worthington  left  for 
the  Mexican  war.  Has  stated  all  she  knows  going  to  show 
that  he  was  said  Jacob's  child,  lawfully  begotten.  Never 
heard  his  mother  say  that  he  was  the  said  Jacob's  child,  bat 
always,  when  asked,  she  would  say  that  was  best  known  to 
herself. 

6th.  An  act  of  the  legislature  of  Georgia,  approved  Feb- 
ruary 20th,  1854,  found  on  page  489  of  the  acts  of  1853-4, 
as  follows : 

^'Section  3.  And  be  it  further  enacted,  by  the  authority 
aforesaid,  that  the  name  of  Levi  Jackson  Worthington,  of 
the  county  of  DeKalb,  be  changed  to  that  of  Levi  Jacksoa 
Lyon,  and  that  he  be  fully  legitimated  and  made  an  heir  at 
law  of  Warner  Lyon,  his  reputed  father,  and  entitled  to  all 
the  rights  and {)rivi leges  he  would  have  enjoyed,  had  liebeea 
born  in  lawful  wedlock,^and  be  made  capable  of  iuheritiog 
the  estate,  both  real  and  personal,  of  Warner  Lyon,  his  re- 
puted father," 

The  jury  found  for  the  petitioner.  The  respondent  moved 
for  a  new  trial  upon  the  following  grounds,  to- wit: 

1st.  Because  the  verdict  was*contrary  to  law. 

2d.  Because  the  verdict  was  contrary  to  the  evidence,  and 
manifestly  and  decidedly  against  the  weight  of  the  evi- 
dence, and  without  any  evidence  to  support  it 

3d.  Because  thecourt  erred  in  charging  the  jury  ^'tliat  the 
deed  of  gift  from  Warner  Lyon  to  Thomas  A.  Lyon  and 
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Levi  Jackson  Lyon,  and  Tlioroas  A.  Lyon,  trustee  for  Martha 
F.  Lyon,  December  6tli,  1855,  conveyed  to  said  Levi  Jack- 
son LyoD  the  title  to  a  one-sixth  undivided  interest  in  the 
said  land,  described  in  the  petitioner's  declaration,  if  they 
should  find  that  such  a  deed  was  executed  by  Warner  Lyon.'' 

4th.  Because  the  court  erred  in  charging  the  jury  as  follows, 
to-wit :  "  If  you  should  believe  from  the  evidence  that  Eliza- 
beth Worthington  was  the  mother  of  Levi  Jackson  Lyon^ 
and  was  the  lawful  wife  of  Jacob  Worthington,  and  that  at 
the  time  said  Levi  Jackson  Lyon  was  begotten  and  born,  her 
husband  had  access  to  her,  there  would  be  a  strong  presump- 
tion  ID  favor  of  his  legitimacy.  Has  it  been  shown  to  your 
satisfaction  that  Levi  Jackson  Lyon  was  the  illegitimate  child 
of  Warner  Lyou?  The  proof  must  establish  the  fact  clearly 
aud  satisfactorily  to  your  minds  before  you  can  say  by  your  ver- 
dict that  said  Levi  Jackson  Lyon  was  an  illegitimate  child." 

5th.  Because  the  conrt  erred  in  charging  the  jury  "that  if 
they  believed  that  the  said  Levi  Jackson  Lyon  died  intestate, 
leaving  no  wife  or  issue,  and  at  the  time  of  his  death  he  had 
living  two  sisters,  Jane  Northcut,  who  was  married  at  the 
time  to  William  Northcut,  and  Charlotte  Jinkins,  who  was 
married  at  the  time  to  William  Jinkins,  and  one  brother, 
Thomas  Worthington,  and  that  he,  the  said  Levi  Jackson 
Lyon,  was  the  legitimate  child,  born  in  lawful  wedlock,  of 
Jacob  and  Elizabeth  Worthington,  that,  in  that  event,  the 
title  to  the  one-sixth  of  said  land  described,  descended  to  his 
said  two  sistera  and  one  brother,  they  being  his  heirs  at  law.'' 

6th.  Because  the  court  erred  in  refusing  a  motion  for  a  non- 
suit made  by  the  defendant's  counsel  when  the  plaintiff  closed 
lier  case. 

7th.  Because  the  courterred  in  charging  the  jury  as  follows : 
"The  act  of  the  legislature  legitimating  Levi  Jackson  Lyon, 
was  admitted  merely  to  show  the  fact  that  Warner  Lyon  had 
liim  legitimated,  and  its  recitals  are  not  evidence  of  the  fact 
tliat  Levi  Jackson  Lyon  was  the  illegitimate  child  of  Warner 
Lyon/' 

The  motion  was  overruled  and  respondent  excepted. 
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D.  F.  &  W.  R.  Hammond,  for  plaintiff  in  error. 
CoLLUSR,  Mynatt  &  Collier,  for  defendant. 

McCay,  Judge. 

Were  the  dispute  between  the  parties  in  this  case  a  dispute 
between  either  of  them  and  a  third  person,  or  even  between 
tliemselves,  about  anything  else  tlian  this  particular  land,  we 
shoiihi  not  hesitate  to  affirm  this  judgment     The  charge  of 
the  court,  as  to  the  presumption  of  legitimacy,  where  there 
is  a  possibility  of  access,  is  not  stronger  than  the  Code,  sec- 
tion 1786.     The  words,  strong  presumption  and  dear  evi- 
dence are  the  very  words  used  by  the  codifiers.     Nor  do  we 
think  the  judge,  by  adding  the  woixl  satisfactory,  has  given 
any  expansion  to  the  rule.     ''Clear  and  satisfactory "  is  do 
stronger  than  ''clear."     Indeed,  it  rarely  strengthens  a  state- 
ment, but  rather  weakens  it,  to  heap  up  adjectives,  when  one 
that  conveys  the  whole  idea  has  been  already  used.    So,  too, 
as  to  the  presumptions  arising  from  the  act  of  1855.    We  are 
not  prepared  to  say  that  a  private  act  of  the  l^islature  is 
operative,  as  a  general  rule,  in  any  way  against  those  who  are 
neither  parties  to  its  procurement,  or  in  some  way  privies  to 
it     It  is  true  that  there  are  authorities  giving  absolute  verity 
to  an  act  of  Parliament,  and  there  are  expressions  used  ev^ 
by  our  own  judges  looking  the  same  way.     But  the  express 
division  of  powers  in  our  constitution,  by  which  the  legisla- 
ture only  has  legislative  power,  is  a  large  qualification  upon 
these  ideas,  and  whilst  we  are  clear  that  such  an  act  isn^t 
conclusive,  except  as  we  have  said,  we  are  not  even  prepared 
to  say  that  it  is  even  pHma  /aoie  as  against  perfect  strangers 
to  it.     But  however  this  may  be,  ns  a  general  rule,  both  ns 
to  these  presumptions  against  adulterine  bastardy  and  in  re^ 
erence  to  private  acts  of  the  legislature' as  against  stranger^ 
we  are  of  the  opinion  that  in  this  case,  under  the  facts  dis- 
closed by  the  rocord,  the  law  bearing  upon  these  [>oiut8  liis 
not  been  administered. 
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1.  A8  Warner  Lyon,  after  the  act  of  1855  was  passed,  has, 
by  his  deed  of  December  of  tliat  year,  evidently  acted  on  it 
by  making  the  deed  under  which  both  parties  in  this  suit 
claim  their  rights^  it  is  a  very  fair  presumption  that  lie  pro- 
cured the  act  of  1855  to  be  passed.*  This  deed  is  to  tiie 
grantee  in  the  name  the  act  gives  him,  and  as  the  child  of 
Warner  Lyon.  As  the  grantee  had  neither  the  name  nor  the 
legal  relationship  without  the  act^  it  is  but  a  reasonable  in- 
ference to  asSume  that  Warner  Lyon  either  procured  or  as- 
sented to  its  passage. 

2.  Both  of  the  parties  in  this  case  set  up  title  to  the  land 
in  dispute,  under  the  deed  of  Warner  Lyon  to  his  three  cAi7- 
dren  made  to  them  after  the  passage  of  the  act  of  February, 
1855,  to-wit :  December  6th,  1855,  and  that  deed  is  in  terms 
in  consideration  of  the  natural  love  and  affectimi  he,  Warner 
Lyon,  has  to  and  for  such  three  children.  One  of  these  chil- 
dren was  Levi  Jackson  Lyon,  the  assumed  ancestor  of  the 
defendant  in  error.  Her  claim  to  the  land  in  dispute  is  de- 
pendent ou  that  deed;  it  is  her  muniment  of  title,  the  very 
foundation  of  her  right.  If  she  has  any  statiis  in  court  m 
this  dispute,  she  gets  it  under  that  deed.  The  land  in  dis- 
pute is  in  the  possession  of  the  Lyon  family,  who  got  it  and 
hold  it  under  the  same  deed.  Were  it  not  for  that  deed  the 
land  in  dispute  would  belong  to  neither  of  the  parties  to  the 
suit.  It  would  have  remained  Warner  Lyon's.  He  might 
have  sold  it  or  given  it  away,  or  at  his  death  it  would,  under 
our  law,  have  been  assets  for  the  payment  of  his  debts,  and 
distribution  among  his  heirs,  with  a  right  of  dower  in  his 
widow. 

The  case  before  us  is  simply  this.  In  a  dispute  about  a 
parcel  of  land,  when  both  parties  claim  under  the  same  deed, 
is  it  competent  for  oue  of  them  to  set  up  title  under  the  deed, 
and  in  the  same  breath  deny  the  very  terms  of  it?  Is  it 
com|)etent  for  the  defendant  in  error  to  insist,  as  she  must  do, 
that  Levi  Jackson  Lyon  acquired  title  to  the  lancl  in  dispute 
by  virtue  of  the  deed  of  December  6th,  1855,  from  his  father, 
W^amer  Lyon,  and  in  the  very  same  breath  say  I  claim  the 
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land  by  purchase  from  the  Worth ingtoiis.  who  are  the  legal 
heirs  of  Levi  Jackson  Lyou,  because  the  deed  recites  an  tin- 
truth  as  to  the  paternity  of  Levi  Jackson  Lyon,  because  he  was 
not  the  child  of  Warner  Lyon;  his  name  was  not  Levi  Jack' 
son  LyoHf  but  Levi  Jackson  Worthington,  and  Warner Lyou 
could  not  and  did  not  have  for  him  the  natural  love  and  af- 
fection of  a  father  ?  It  seems  to  us  that  to  state  such  a  pro- 
position  is  enough*.  It  answers  itself.  One  cannot  claim  under 
deed  and  deny  its  terms.  The  parties  to  a  de^  and  their 
privies  are  estopped  by  its  recitals  :  McCleshy  v%,  LeadbdkTj 
1  Kelly,  557. 

As  a  matter  of  course,  the  recital,  to  be  an  estoppel,  must 
be  something  materiaU  Here  it  is  the  very  essence  of  the 
deed.  Without  the  recital  it  would  never  have  been  made. 
Upon  the  very  face  of  the  deed  it  is  stated  that  the  sole  and 
only  motive  of  it,  is  the  fact  that  Levi  Jackson  Lyon  is  the 
child  of  Warner  Lyon.  To  deny  this  fact,  is  to  strike  at  its 
very  vitals,  to  destroy  its  foundation,  to  make  it  invalid,  as 
without  consideration.  All  deeds  made  and  operating  under 
tlie  statute  of  uses,  were,  under  the  English  law,  required  to 
be  on  their  face,  for  a  valuable  or  a  good  consideration.  Be- 
fore the  statute  of  uses,  they  did  not  pass  a  legal  title,  they 
were  only  of  force  in  equity,  which  enforced  them  because  a 
valuable  consideration  having  been  paid,  or  they  having  been 
made  in  fulfillment  of  a  duty  to  provide  for  a  kinsman,  the 
chancellor  held  the  grantor  bound  in  conscience  to  perform. 
Deeds  made  only  for  friendship  or  good  will,  6t<K>d  on  a  dif- 
ferent footing,  and  were  not  enforced  by  equity  for  want  of 
this  ingredient  in  them  to  bind  the  conscience  of  the  grantor; 
and  since  the  statute  of  uses^  which  in  etTect  made  such  deeds 
legal  titles,  the  uniform  ruling  of  the  English  and  American 
courts  has  been,  that  deeds  of  this  kind — and  all  our  deeds 
are  such — must  l)e  for  either  a  valuable  or  good  consideration* 
And  our  Code,  section  2690,  has  the  same  provision.  A 
good  consideration  must  l>e  the  love  and  affection  of  either 
blood  or  marriage:  Cruise  Digest,  (Greenleaf,)  book  4,  page 
24.    Even  the  affection  of  a  man  for  his  bastard  son,  is  not 
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sufficient:  Blotint  vs.  Blount,  2  Law  Reports,  687.  See  thia 
whole  subject  fully  discussed  in  Sheplmrd's  Touchstone.  *  The 
denial  therefore,  that  Levi  Jackson  Lyon  was  the  child  of 
Warner  Lyon,  and  the  assertion  that  his  name  was  not  Lvon 
but  Worthington,  is  a  denial  of  a  material  part  of  the  deed. 
It  is  a  denial  of  the  declared  motive  and  purpase  of  the  deed, 
and  an  assertion  that  its  recitals  upon  that  subject  are  untrue. 
The  case,  is,  in  our  view,  as  strictly  within  the  principle  of 
au  estoppel  by  deed  as  a  case  can  be.  It  is  not  only  within 
the  letter  but  the  spirit  of  the  rule. 

T4ie  petitioner  in  this  case,  comes  into  court  claiming  this 
Jand :  1st.  Because  the  deed  says  Levi  Jackson  Lyon  was  the 
the  child  of  Warner  Lyon  ;  and  2d,  because  he  was  not  the 
child  of  Warner  Lyon.     Jo  get  the  property  mto  the  ances- 
tor, it  is  necessary  to  show  a  deed  declaring  him  such  child, 
and  then  to  prevent  its  taking  the  coui*se  the  law  gives  it,  if  that 
were  so,  it  is  asserted  that  he  was  not  such  child.     In  our 
judgment  this  cannot  be  done.     If  the  plainti£P  relies  on  the 
deed,  she  cannot  at  the  same  time  contradict  it.    'She  cannot 
come  into  the  Lyon  family,  and  having  got  property  as  one 
of  it,  take  it  out  of  the  family  line  by  the  relationship  that 
obtained  it.     Nor  is  this  view  of  it  met  by  saying  that  the 
deed  may  still  be  true,  under  the  act  of  1855,  that  is  that 
Levi  may  be  the  child  of  Warner  as  to  him,  and  not  the  child 
as  to  the  Worthingtons,  by  construing  the  act  as  an  adopting 
act,  and  not  a  legitimating  act.     This  only  shifls  the  estoppel 
from  the  deed  to  the  act.     The  plaintiff  below  cannot  go  to 
tlie  act  for  one  purpose  and  claim  title  by  it,  and  refuse  to 
accept  it  entirely.     Warner  Lyon  is  only  himself  bound  by 
the  act  because  he  assented  to  it,  and  he  would  not  have  done 
this  except  on  its  terms;  except  upon  the  assumption  of  the 
very  fact  that  is  now  denied.     We  do  not  say  this  defendant 
is  bound  by  this  act  generally,  but  we  do  say  she  cannot  set 
it  up  to  get  this  land  into  Levi  and  then  divert  it  from  Lyon's 
line  by  denying  it.     She  cannot  plead  either  the  act  or  the 
deed,  and  deny  its  material  recitals.     This  act  and  its  recitals, 
aud  this  deed  and  its  recitals,  are  necessities  in  order  to  get 
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the  land  in  dispute  into  Levi,  and  it  is  neither  justioe  to  the 
Lyon  family,  nor  is  it  law  to  pass  it  by  inlieritanceootof 
the  Lyon  family,  by  denying  these  recitals.  For  these  rea- 
sons we  think  this  verdict  wrong,  and  that  in  this  caae,  and 
nnder  the  state  of  facts  before  the  court,  the  judge' erred  in 
refusing  to  charge  that  the  act  of  1855  was  evidence  against 
the  plaintiff.  As  the  case  stood  before  the  jury,  the  evidence 
that  Levi  Jackson  Lyon  was  the  lawful  child  of  Warner 
Lyon  was  conclusive.  As  against  the  plaintiffand  forthepu^ 
poses  of  .this  trial,  to-wit :  a  dispute  coucerning  this  land, 
the  plaintiff  had  herself,  introduced  evidence  which  was  con- 
clusive against  her  upon  that  question. 
Judgment  reversed. 


Lucius  C.  Mitchell,,  trustee,  plaintiff  in  error,  vs.  Joshcji 

King,  defendant  in  error. 

« 

1.  A  verclict  in  a  claim  case  finding  tbe  property  levied  on  not  nb- 
ject»  is  not  illegal  because  the  claimant  did  not  show  title  to  bat  one 
undivided  half  of  tbe  land  when  the  plaintiff  neither  showed  the  pos- 
session of  the  defendant  in  execution  or  any  title  in  him,  except  ts  to 
the  one-half  interest,  and  which  claimant  proved  had  been  previoisly 
sold  at  a  tax  sale  and  his  title  under  it. 

2.  Under  the  charter  and  ordinances  of  the  city  of  Rome  in  1863,  so  ad- 
vertisement by  the  marshal  of  a  sale  under  a  tax  fi  fa.  for  thii^  days 
was  sufficient. 

Claim.  Tax.  Rome.  Before  Judge  Buchanan.  Floyd 
Superior  Court.     January  Term,  1874. 

At  the  July  term,  1866,  of  Floyd  superior  court,  Mitelirflf 
as  trustee  for  Minerva  E.  Hicks,  recovered  a  judgdient  bised 
on  attachment  proceedings,  against  Lewis  Campbell  ami 
John  W.  B.  Nowlin,  to  be  levied  of  certain  property  in  Ac 
city  of  Rome  therein  specified.  Execution  issued,  and  a  levy 
was  made  on  CXstober  9th,  1866.  A  claim  was  interposed 
by  King. 
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The  t>laiiitiff  ehowed  title  in  Camnbell  to  an  undivided 
half  of  tlie  projwrty  in  controversy.  The  claimant  showed 
title  out  of  him  by  virtue  of  a  sale  made  under  an  execution 
in  favor  of  tiie  Mayor  and  Council  of  tlie  city  of  Rome  for 
taxes  due  for  the  year  1862,  on  the  first  Tuesday  in  January, 
1863;  also  title  in  himself  from  the  [Hirchaser  at  this  sale. 
It  apiK'areit  that  the  advertisement  of  the  pr(>|)erty  under 
the  levy  of  the  tax  execution  had  only  been  for  thirty  days. 

The  jury  found  the  property  not  subject.  The  plaintiff 
moved  for  a  new  trial  because  the  verdict  was  contrary  to 
the  law  and  the  evidence,  and  because  the  court  erred  iu 
charging  the  jury  that  the  advertisement  of  said  property  for 
thirty  days,  under  the  levy  of  the  tax  execution,  was  all  that 
the  law  required.  The  ipotion  was  overruled  and  plaintiff 
excepted. 

Warren  Akin  ;  Mitchell  &  Glenn,  for  plaintiff  in 
error.  • 

Shfth  &  Branham,  for  defendant. 

Trippe,  Judge. 

1.  One  exception  is,  that  the  verdict  finding  tlie  whole 
property  notsubject  was  against  the  evidence,  because  claim- 
ant only  showed  title  of  any  sort  to  one-half.  The  reply  is, 
tliat  the  plaintiff  did  not  show  title  to  but  one-half  in  the 
defendants  or  either  of  them.  Title  to  one-half  was  set  up 
by  the  proof  as  having  been  in  Nowlin.  The  plaintiff  him- 
self proved  that  Nowlin  had  conveyed  that  half  to  his  co- 
defendant,  Campbell,  before  the  levy  of  the  attachment.  No 
poesession  was  shown  in  Nowlin  or  Campbell  after  the  levy. 
Therefore  no  onus  was  cast  upon  the  plaintiff  except  as  to 
the  title  to  one*haIf.  If  lie  met  the  proof  as  to  tliat  half,  he 
was  entitled  to  the  verdict  finding  the  whole  not  subject. 
The  whole  property  was  levied  on  and  claimed. 

2.  The  other  question  is,  was  the  advertisement  of  the 
levy  and  sale  by  the  city  marshal  of  Campbell's  half  interest, 
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for  thirty  days,  sufficient?     It  is  admitted  that  under  the 
charter  and  ordinances  of  the  city  of  Rome,  in  1863,  such 
sales  were  governed  by  the  same  rules  and  regulations  which 
obtained  in  cases  of  sales  for  taxes  due  the  state^  and  that  the 
law  in  reference  to  judicial  sales  governed  such  tax  sales. 
That  law  required, an  advertisement  for  thirty  days  where 
property  had  been  returned  to  the  receiver  by  the  owner  or 
agent  and  the  tax  not  paid.     But  it  is  clnimecl  that  section 
819  of  the  Code  applied  to  this  case.     That  section  is,  if  the 
property  has  not  been  returned  by  any  one^  tiie  tax  collector 
shall,  as  soon  as  it  is  assessed,  issue  an  execution  fur  the  tax, 
and  the  advertisement  of  the  sale  shall  be  for  ninety  days.  Bat 
this  is  not  applicable  to  this  case.  *  One  witness  states  that 
he  was  agent  for  Campbell,  and  gave  in  the  property  to  be 
taxed  one  year.     Another  witness  states  that  that  agent  di^ 
give  it  in  the  year  before  the  sale,  that  the  tax  was  not 
paid,  and  that  the  property  was  sold  to  pay  it,  and  the  title 
of  claimant  arises  under  this  sale.     If  this  be  so,  the  law  as 
to  advertisements  for  ninety  days  does  not  apply,  nor  had  the 
act  in  Cobb's  Digest,  1047  and  1048,  any  application  under 
the  facts  of  the  case. 
Judgment  affirmed. 


Miles  Hill,  plaintiff  in  error,  vs.  The  State  of  Geobou 

defendant  in  error. 

1.  An  indictment  nnder  section  4528  of  the  Code,  prohibiting  the  CtfTj^ 
ing  of  pistols,  etc.,  to  any  court  of  justice,  etc.,  is  sofficieotlj  certaia 
and  full,  which  alleges  that  the  carrying  was  '*  to  and  at  a  court  of  jo^ 
tice,  then  in  session,  in  and  for  the  four  hundred  and  twenty-sixth  dit* 
trict,  Georgia  Militia.'' 

2.  Articl/e  I.,  section  14,  of  the  constitution  of  1868,  which  is  as  fbHowi: 
"  A  well  regulated  militia  being  necessary  to  the  security  of  a  fete 
state,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  in- 
fringed ;  but  the  general  assembly  shall  have  power  to  prescribe  the 
manner  in  which  arms  may  be  borne,"  does  not  prohibit  thegeaenl 
afsembly  from  making  it  penal  to  keep  and  bear  arms  in  the  pmeace 
of  courts  of  justice. 
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Criminal  law.  Constitutional  law.  Before  Judge  Bice. 
White  Superior  Court.    May  Term,  1874. 

It  is  unnecessary  to  an  understanding  of  tins  decisioPi  to 
report  any  facts  additional  to  those  stated  in  the  above  head- 
notes. 

C.  H.  SoTTON ;  Underwood  &  Williams,  for  plaintiff 
in  error. 

Emory  Spkeb,  solicitor  general,  by  W.  B.  Thomas,  for 
the  state. 

McCay,  Judge. 

1.  We  think  the  description  sufficient.  Under  our  Code, 
if  the  offense  is  set  out  in  the  language  of  the  Code,  that  is 
sufficient.  The  indictment  alleges  that  the  pistol  was  carried 
at,  and  in  the  presence  of,  a  court  of  justice,  then  in  session  in 
the  four  hundred  and  twenty-sixth  district,  Georgia  militia.. 
This  is  in  the  very  words  of  the  act.  What  was  the  name 
and  nature  of  the  court  is  matter  of  description.  It  would 
have  been  well  to  state  it.  Though,  as  the  justice's  court  is 
the  only  civil  court  that  can  meet  at  such  a  place,  the  words 
used  do,  in  effect,  describe  the  court  in  question  as  the  jus- 
tice court  for  that  district. 

2.  Tlie  other  question  made  in  this  record  is  a  far  graver 
one.     It  is  insisted  that  the  act  describing  the  offense  charged 
and  fixing  the  penalty,  is  an  infringement  of  the  right  of  the 
citizens  of  this  state  as  guaranteed  by  the  constitution  of  the 
United  States  and  of  this  state.    It  is  now  well  settled  that 
the  amendments  to  the  constitution  of  the  United  States  of 
March  4th,  1789,  are  all  restrictions,  not  upon  the  states,  but 
upon  the  United  States.    And  this  would  seem  to  be  the  in- 
evitaiile  conclusion  from  the  history  of  these  amendments  as 
well  as  from  their  nature  and  even  their  terms.    I  do  not 
myself  assent  to  that  other  limitation  of  the  legislative  pow- 
ers of  our  ^general  assembly  insisted  upon  in  the  argument, 

YOL.  LIII.  81. 
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and  sometioies  announced  by  courts,  to-wit:  tbe  *' higher 
law/'  which  is  appealed  to  as  above  even  the  constitution.  At 
last,  therefore,  if  this  act  be  unconstitutional  it  must  be  be- 
cause it  is  in  conflict  with  our  state  constitution.  Article  I.^ 
section  14,  of  the  constitution  of  1868  is  as  follows:  ''A  well 
regulated  militia  being  necessary  to  the  security  of  a  free 
state,  the  right  of  the  people  to  keep  and  bear  arms  shall  not 
be  infringed  ;  but  the  general  assembly  shall  bave*po\ver  to 
prescribe  by  law  the  manner  in  which  arms  may  be  borne." 
The  act  of  October,  1870,  upon  which  this  indictment  ia 
based,  is  in  these  words:  '^No  person  in  said  state  shall  be 
permitted  or  allowed  to  carry  about  his  or  her  person  any 
dirk,  Bowie-knife,  pistol  or  revolver,  or  any  kind  of  deadly 
weapon,  to  any  court  of  justice  or  any  election  ground  or  pre- 
cinct, or  any  place  of  public  worship,  or  any  other  public 
gathering  in  this  state,  except  militia  muster  grounds." 

Were  this  question  entirely  a  new  one,  I  should  not  myself 
hesitate  to  hold  that  the  language  of  the  constitution  of  this 
state,  as  well  as  that  of  tlie  United  States,  guarantees  only 
the  right  to  keep  and  bear  tbe  ^'arms'^  necessary  for  a  militia- 
man. It  is  to  secure  the  existence  of  a  well  regulated  mili- 
tia; that,  by  tbe  express  words  of  the  clause,  was  the  object  of 
it,  and  I  have  always  been  at  a  loss  to  follow  tbe  line  of 
thought  that  extends  the  guarantee  to  the  right  to  carry  pis- 
tols, dirks.  Bowie-knives,  and  those  other  weapons  of  like 
character,  which,  as  all  admit,  are  the  greatest  nuisances 
of  our  day.  It  is  in  my  judgment  a  perversion  of  the  mean- 
ing of  the  word  arms,  as  used  in  the  phrase  'Hhe  right  to 
keep  ami  bear  arms,"  to  treat  it  as  including  weapons  of  tliis 
character.  The  preamble  to  the  clause  is  the  key  to  the 
meaning  of  it.  The  word  '^  arms/'  evidently  means  the  arms 
of  a  militiaman,  tbe  weapons  ordinarily  used  in  battle,  to- 
wit:  guns  of  every  kind,  swords,  bayonets,  horseman's  pis- 
tols, etc.  The  very  words,  "bear  arms,'^  had  then  and  now 
have,  a  technical  meaning.  The  '^  arms  bearing'^  part  of  a 
people,  were  its  men  fit  for  service  on  the  field  of  battle* 
That  country  was  '^  armed"  that  had  an  army  ready  foi*  fi^t. 
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The  call  "to  arms,"  was  a  call  to  put  on  the  habiliments  of 
hattlej  ami  I  greatly  doubt  if  in  any  good  autiior  of  those 
days,  a  use  of  the  word  arms  when  applied  to  a  people,  can 
be  found,  which  includes  pocket-pistols,  dirks,  sword-canes, 
toothpicks,  Bowie-knives,  and  a  host  of  other  relics  of  past 
barbarism,  or  inventions  of  modern  savagery  of  like  charac- 
ter.   In  what  manner  the  right  to  keep  and  bear  these  pests 
of  society*,  can  encourage  or  secure  the  existence  of  a  militia, 
and  especially  of  a  well  regulated  militia,  I  am  not  able  to 
divine.    But  assuming  that  the  guarantee  of  our  stato  con- 
stitution was  intended  to  include  weapons  of  this  character, 
(which,  considering  that  it  was  made  a  part  of  the  constitu- 
tion after  the  decision  of  Nunn  vs.  The  State^  in  1   Kelly,  is 
not  improbable,}  we  still  are  of  the  opinion  that  the  act  of 
October,  1870,  is  not  unconstitutional.  The  practice  of  carry- 
ing arms  at  courts,  elections  and  places  of  worship,  etc.,  is  a 
thing  so  improper  in  itself,  so  shocking  to  all  sense  of  pro*- 
priety,  so  wholly  useless  and  full  of  evil,  that  it  would  be 
strange  if  the  framers  of  the  constitution  have  used  words 
broad  enough  to  give  it  a  constitutional  guarantee.     Take  the 
clause  in   its  largest  sense;  let  the  word   "arms''  include 
weapons  of  every  kind ;  we  think  its  guarantee  would  not 
cover  so  absurd,  useless,  defiant,  and  disorderly  a  practice  as 
this  act  of  1870  forbids.     Upon  its  very  front,  as  we  have 
said,  the  object  of  the  clause  is  declared  to  be  to  secure  to  the 
state  a  well  regulated  militia.     Has  this  declaration  no  sig- 
nificance?   Is  the  clause  to  be  interpreted  without  reference 
to  it  ?     On  the  contrary,  by  the  well  settled  rules  for  the  in- 
terpretation of  laws,  as  well  as  by  the  dictates  of  common 
sense,  the  object  and  intent  of  the  law  is  the  prime  key  to  its 
meaning.     A  well  regulated  militia  may  fairly  mean — "the 
arDfis-I>earing  population  of  the  state,  organized  under  the 
law,  in  possession  of  weapons  for  defending  the  state,  and 
accustomed  to  their  use.''    The  constitution  declares  that  as 
such  a  militia  is  necessary  to  the  existence  of  a  free  state,  the 
right  of  the  people  to  keep  and  bear  arms  sliall  not  be  in- 
fringed.   To  effect  this  end,  the  right  to  have  arms  would 
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fieem  to  be  absolate,  since  without  this  right,  it  would  not  be 
possible  to  attain  the  end  contemplated,  to-wit:  an  armed 
militia,  organized  and  ready  for  the  public  exigencies.    Baft 
it  is  obvious  that  the  right  to  bear  or  carry  arms  about  tlie 
persons  at  all  times  and  places  and  under  all  circumstaoces, 
is  not  a  necesisity  for  the  declared  object  of  the  guarantee; 
nay,  that  it  does  not  even  tend  to  secure  the  great  purpose 
sought  for,  to-wit:  that  the  people  shall  be  familiar  with  the 
use  of  arms  and  capable  from  their  habits  of  life,  of  becom- 
ing efficient  militiamen.    If  the  generaf  right  to  carry  and  to 
use  them  exist ;  if  they  may  at  pleasure  be  borne  and  used 
in  the  fields,  and  in  the  woods,  on  the  highways  and  bye- 
Ways,  at  home  and  abroad,  the  whole  declared  purpose  of  tlie 
provision  is  fulfilled.     The  right  to  keep  and  to  bear  arms  lo 
that  the  state  may  be  secured  in  the  existence  of  a  well  regu- 
lated militia,  is  fully  attained.     The  people  have,  or  may 
have  the  arms  the  public  exigencies  require,  and  being  on* 
restricted  in  the  bearing  and  using  of  them,  except  under 
special  and  peculiar  circumstances,  there  is  no  infringement 
of  the  constitutional  guarantee.     The  right  to  bear  arms  in 
order  that  the  state  may,  when  its  exigencies  demand,  have 
at  call  a  body  of  men,  having  arms  at  their  oommand,  be- 
longing to  themselves  and  habituated  to  the  use  of  them,  is  in 
no  fiiir  sense  a  guarantee  that  the  owners  of  these  arms  may 
bear  them  at  concerts,  and  prayer-meetings,  and  elections.  At 
such  places,  the  bearing  of  arms  of  any  sort,  is  an  eye-eore  to 
good  citizens,  offensive  to  peaceable  people,  an  indication  of  a 
want  of  a  proper  respect  for  the  majesty  of  the  laws,  and  a 
marked  breach  of  good  manners.     If  lx)rne  at  all  und^  the 
law,  they  must  be  borne  openly  and  plainly  exposed  to  view, 
and  under  the  circumstances  we  allude  to,  the  very  act  is  ttot 
only  a  provocation  to  a  breach  of  the  peace,  but  dangerous  to 
human  life.    The  constitution  is  to  be  construed  as  a  whole. 
One  part  of  it  is  not  to  be  understood  in  such  a  sense  as  will 
militate  against  another.     It  is  as  well  the  duty  of  the  ^en- 
eral  assembly  to  pass  laws  for  the  protection  of  the  powm 
and  property  of  the  citizen  as  it  is  to  abstain  firom  any 
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friugemeut  of  tiie  right  to  bear  arms.  The  preservation  of 
the  publio  peace,  and  the  protection  of  the  people  against 
violenoe,  are  oonstitutional  duties  of  the  legislature,  and  the 
guarantee  of  the  right  to  keep  and  bear  arms  is  to  be  under- 
stood and  construed  in  connection  and  in  harmony  with  these 
constitational  duties. 

Section  5  of  the  bill  of  rights  is  in  these  words :  "  The  right 
of  thepeo{>le  to  appeal  to  the  courts,  to  petition  government  in 
all  matters  and  peaceably  to  assemble  for  the  consideration  of 
any  matter,  shall  not  be  impairedJ^     Is  this  section  violate<l 
if  the  courts  are  not  always  in  session  ?    If  the  legislature 
restrict  the  appeal  to  certain  times  and  places,  and  under 
certain  reasonable  conditions  necessary  for  the  public  good; 
if  it  pass  a  statute  of  limitations,  or  regulate  the  rules  of 
evidence  or  provide  that  one  judgment  of  the  court  shall 
be  conclusive,  all  these  are  limitations  upon  the  right  to 
appeal  to  the  courts.     But  they  are  necessities  of  society,  and 
are  enacted  because  this  guarantee  of  the  right  to  appeal  to 
the  courts  is  not  all  of  the  constitution,  and  is  to  be  construed 
in  reference  to  the  fact  that  there  are  other  duties  cast  upon 
the  legislature  besides  keeping  this  right  of  appeal  to  the 
courts  unimpaired.     So,  too,  of  the  right  to  petition  gov- 
ernment upon  any  matter.     Has  a  witness  upon  the  stand, 
or  a  juryman  in  the  box,  a  right  to  quit  his  post  of  duty 
and  obstruct  the  progress  of  business  by  devoting  himself 
to  the  preparation  of  a  petition  to  the  government  for  a 
redress  of  grievances  ?    So,  too,  there  is  a  guarantee  of  the 
right  of  the  peoi>le  peaceably  to  assemble  for  tlie  considera- 
tion of  any  matter.     May  they  assemble  any  where,  on  any 
iaud,  in  any  house,  and  thatagainst  the  consent  of  the  owner? 
Obviously,  all  these  provisions  and  guarantees  are  to  be  con- 
strued in  reference  to  their  nature,  and  to  other  clauses  and 
other  duties  of  the  constitution.     One  guarantee  is  not  to 
swallow  up  all  others,  but  each  is  to  be  construed  reasonably 
in  reference  to  its  plain  intent,  and  in  reference  to  other  du- 
ties cast  upon  the  legislature,  and  other  rights  guaranteed  to 
the  people.     The  right  to  go  into  a  court-house  and  peace- 
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Ailly  aud  safely  seek  its  privileges,  is  jusfc  as  sacred  as  the 
right  to  carry  arms,  and  if  the  temple  of  justice  is  turned  into 
a  barracks,  and  a  visitor  to  it  is  compelled  to  mingle  in  a 
crowd  of  men  loaded  down  with  pistols  and  Bowie-knives, 
or  bristling  \^ith  guns  and  bayonets,  his  right  of  free  aooess 
to  the  courts  is  just  as  much  restricted  as  is  the  right  to  bear 
arms  infringed  by  prohibiting  the  practice  before  courts  of 
justice. 

The  right  peaceably  to  meet  and  worship  God,  or  to  vote 
for  public  officers,  or  to  do  any  other  public  duty,  are  rights 
just  as  sacr€fd,just  as  solemnly  guaranteed,  and  just  as  neces- 
sary for  the  existence  of  a  free  state  as  the  right  to  bear  arms, 
and  either  of  them  is  seriously  interfered  with  if  it  is  the 
right  and  the  custom  of  "  people"  to  attend  such  meetings 
armed  as  though  for  battle.     Under  such  circumstances  those 
assembled  are  under  the  protection  of  the  law.    They  are 
met  at  the  command  or  under  the  permission  of  the  law, 
and  it  is  a  high  constitutional  duty  of  the  state  to  protect 
them,  to  see  that  good  order  is  preserved,  and  that  they  ma; 
perform  the  purpose  of  their  assembling  unmolested  by  terror, 
or  danger,  or  insult.     To  suppose  that  the   framers  of  the 
constitution  ever  dreamed,  tliat  in  their  anxiety  to  secure  to 
the  state  a  well  regulated  militia,  they  were  sacrificing  the 
dignity  of  their  courts  of  justice,  the  sanctity  of  their  bouses 
of  worship,  and  the  peacefulness  and  good  order  of  their  other 
necessary  public  assemblies,  is  absurd.  To  do  so,  is  to  assume 
that  they  took  it  for  granted  that  their  whole  scheme  of  law 
and  order,  and  government  and  protection,  would  be  a  failare, 
and  that  the  people,  instead  of  depending  upon  the  laws  and 
the  public  authorities  for  protection,  were  each  man  to  take  care 
of  himself,  and  to  be  always  ready  to  resist  to  the  death,  then 
and  there,  all  ppposers.     We  do  not  so  believe,  and  we  are 
not  ready  so  to  suppose.     On  the  contrary,  we  take  it  for 
granted  that  they  meant  what  they  have  said,  and  that  in 
guaranteeing  the  right  to  keep  and  bear  arras,  they  never 
dreamed  they  were  authorizing  practices,  common  enough,  it 
is  true,  among  savages,  and  not  unusual  even  in  Jthe  oklea 
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time,  when  every  man  was  at  war  with  his  neighbor,  but 
utterly  useless  and  disgraceful  in  a  well  ordered  and  civilized 
community.  We  suppose  that  in  view  of  what  they  deemed 
a  necessity  of  a  free  state,  to-wit:  the  existence  of  a  well 
regulated  militia,  they  guaranteed  to  the  people,  not  only  the 
right  to  have  and  keep  arms,  but  the  right  so  to  use  them  as 
to  become  familiar  with  that  use,  so  that  when  an  exigency  of 
the  state  arose,  they  would  be  ready  and  capable  for  its  de- 
fense. And  we  are  driven,  for  these  reasons,  to  the  conclu- 
sion, that  the  right  to  keep  and  bear  arms  is  not  infringed  if 
the  exercise  of  it  be  by  law  prohibited  at  places  and  times 
when  a  proper  respect  for  the  majesty  of  the  law,  a  sense  of 
decency  and  propriety,  or  the  danger  of  a  breach  of  the  peace, 
forbid  it. 

We  have  thus  far  considered  the  question  as  though  the 
provision  referred  to  had  no  other  limitations  than  those  de- 
duced from  the  preamble,  from  the  nature  of  the  right  and 
from  the  other  duties  cast  by  the  constitution  upon  the  legis- 
lature. But  it  must  be  remembered  that  as  a  qualification  to 
the  very  guarantee  itself,  it  is  expressly  and  in  terms  provi- 
ded, that  "  the  general  assembly  may  prescribe  the  manner  in 
which  arms  may  be  borne."  It  is  contended  that  this  is  only 
a  permission  to  the  legislature  to  prohibit  the  carrying  of 
arms  secretly  upon  the  person.  But  it  seems  a  very  unfair 
criticism  upon  the  language  used  so  to  confine  it.  One  can- 
not help  jnquiring  why,  if  this  alone  was  the  intent,  apt  and 
proper  words  expressing  it,  were  not  used.  It  would  have 
been  more  simple  and  more  apt  to  say  ''  but  the  legislature 
may  prohibit,  by  law,  the  carrying  of  arms  secretly  upon  the 
l>erson."  Instead  of  this,  the  words  used  are  "  the  legislature 
naay  prescribe  the  manner  in  which  arms  may  be  borne,'' 
implying  more  than  one  prohibition,  and  conveying  the  idea  of 
various  restrictions  upon  the  general  guarantee.  If  the  words 
**  manner  of  bearing  arms"  covers  only  the  particular  way  in 
which  they  may  be  carried  upon  the  person ,^s  openly  or  se- 
cretly, on  the  shoulder  or  in  the  hand,  etc.,  it  would  be  ille- 
gal for  the  legislature  to  prohibit  one  from  going  into  a  crowd 
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with  a  loaded  pistol  cocked  aud  capped  and  aet  with  a  hur 
trigger,  since  this  would  not  be  a  restriction  on  the  mode  of 
carrying,  but  upon  the  kind  of  pistol  carried,  and  jet  we 
doubt  if  anj  conrt  would  hesitate  to  say  that  such  aa  act 
might  not  be  prohibited,  nay,  it  would,  under  the  geoenl 
rules  of  law,  be  a  piece  of  criminal  negligence,  that  in  ease  of 
an  accident,  causing  death,  would  go  far  to  make  the  offender 
guiltj  of  murder.     We  do  not  think  the  w<Mrds  ''manner  of 
bearing  arms,''  have  any  such  confined  and  limited  signifi^ 
cation.     The  words  are  used  in  their  ordinary  signification, 
and  were  intended  to  limit  the  broad  words  of  the  pFeviooa 
guarantee.    Those  words  had  granted  the  right  ''to  keep  and 
to  bear  arms.''    As  we  have  seen,  the  object  of  the  provisioo 
was  to  secure  to  the  state  a  well  regulated  militia.     Thesim* 
pie  right  to  carry  arms  upon  the  person,  either  openly  or  se- 
cretly, would  not  answer  the  declared  purposes  in  view.   Skill 
and  familiarity  in  the  use  of  arms  was  the  thing  sought  ht. 
The  right  to  "tote"  them,  as  our  colored  people  say,  would 
be  a  bootless  privilege,  fitting  one,  perhaps,  for  playing  sol* 
dier  upon  a  drill  ground,  but  offering  no  aid  in  that  knowl* 
edge  which  makes  an  effective,  to-wit:  a  shooting  soldier.  To 
acquire  this  skill  and  this  familiarity,  the  words  "  bear  arms" 
must  include  the  right  to  load  them  and  shoot  them  and  ose 
them  as  such  things  are  ordinarily  used,  so  that  the  "people" 
will  be  fitted  for  defending  the  state  when  its  needs  demand; 
and  when  the  constitution  grants  to  the  general  ass^bly  the 
right  to  prescribe  the  manner  in  which  arms  may  be  bomei 
it  grants  the  power  to  regulate  the  whole  subject  of  using 
arms,  provided^  the  regulation  does  not  infringe  that  ose  of 
them  which  is  necessary  to  fit  the  owner  of  them  for  a  ready 
and  skillful  use  of  them  as  a  militiaman.    Any  restrictioo 
which  interferes  with  this  is  void,  whether  it  relates  to  the 
carrying  them  about  the  person^  or  to  the  place  or  time  of 
bearing  them. 

The  manner  of  bearing  arms  includes  not  only  the  pw- 
ticular  way  they  may  be  carried  upon  the  person,  that  is 
openly  or  secretly^  on  the  shoulder  or  in  the  hand|  loaded 
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aoloaded^  cocked  or  UDCocked^  capped  or  uncapped,  but  it 
includes,  also,  the  time  when,  and  the  place  where,  they  may 
be  borne.  It  is  no  reply  to  this  view  of  the  subject  to  say 
that  if  the  legislature  may  do  this^  they  may,  in  effect,  pro- 
hibit the  carrying  them  altogether..  The  same  reply  may  be 
made  to  the  admitted  right  to  prescribe  the  manner  of  carry-* 
ing  arms  upon  the  person.  If  the  legislature  were  to  say 
arms  shall  not  be  borne  on  the  shoulder,  nor  in  the  hands,  or 
on  the  arms,  but  they  shall  only  be  borne  strapped  or  fastened 
open  the  back,  this  would  be  prescribing  only  the  manner, 
and  yet,  it  would,  in  effect,  be  a  denial  of  the  right  to  bear 
arms  altogether.  The^tnain  clause  and  the  limitation  to  it 
are  both  to  be  construed  reasonably,  and  in  view  of  the  de- 
clared object  of  the  provision.  Any  act  would  violate  it  that 
militated  against  the  purpose,  and  no  act  is  in  violation  of  it 
that  leaves  the  citizen  the  right  to  keep  arms,  and  s#  to  carry 
and  use  them  as  will  render  him  familiar  with  their  use,  so  as 
that  he  will  be  prepared  for  public  service  as  a  militiaman 
when  needed.  Within  their  limits,  the  legislature  may  pre- 
scribe the  manner  of  bearing  arms,  including  in  this  manner 
the  mode  in  which  they  shall  be  carried  upon  the  person,  and 
the  time,  place  and  circumstances  in  which  they  may  be 
borne.  Nor  is  this  an  unfair  or  unusual  sense  of  the  word 
manner.  In  that  ^'  well  of  English  undefiled,'^  the  common 
version  of  the  Bible,  from  whence,  without  question,  the  great 
mass  of  our  people  get  the  use  and  meaning  of  words,  more 
than  from  any  other  example,  the  word  manner  is  often  used 
in  this  signification. 

In  Numbers,  9th  chapter,  14  verse,  it  is  commanded  that 
a  stranger  shall  keep  the  passover  according  to  the  manner 
thereof,  to^wit :  as  described  in  the  11th  verse  of  the  same 
chapter ;  and  in  Exodus,  12th  chapter,  3-11 :  "On  the  14th  of 
tlie  second  month,  at  even,  in  a  house,  with  the  loins  girded, 
the  shoes  on  the  feet,  a  staff  in  hand  and  in  haste/'  So  in  the 
4th  chapter  of  Ruth,  Booz  had,  with  his  kinsman,  gone  to 
the  goie  of  the  eUy  into  the  presence  of  the  elders,  and  there, 
bis  kinsman,  bad  pulled  off  his  shoe  to  Boaz,  in  order  to  re- 
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lease  his  claim  upon  certain  land  which  had  belonged  to  the 
family  of  Ruth's  husband;  and  the  7th  verse  says:  ^'Now 
this  was  the  manner  in  former  times  in  Israel  conceroiug  re- 
deeming and  changing,  and  confirming  all  things,'' 

In  Deuteronomy  25th  .chapter^  7th  and  9th  verses :  This 
"manner"  is  prescribed  in  detail,  and  includes  the  place,  the 
persons  present  and  the  special  act  to  be  done,  to-wit:*  pall- 
off  the  shoe,  and  passing  it.     So  in  1st  Samuel  8tb  and  9th 
verses,  Samuel  nnd.ertakes  to  tell  the  Jews  ''the  manner  of 
the  king"  they  were  longing  for,  and  he  proceeds  to  present 
him  as  a  tyrant  who  would  do  as  he  pleased  with  their  sons 
and  daughters,  their  servants  and  their  lands  and  themselves. 
So  Christ  was  buried  as  the  manner  of  the  Jews  was  to  buiT| 
including  the  time  and  place,  the  spices  and  the  tomb:  John 
19th  chapter  and  40tl;  verse.     So  the  water-pots,  the  con- 
tents of  whicli  were  turned  into  wine,  were  after  the  "man- 
ner of  purifying  of  the  Jews:"  John  2d  chapter  and  6tli 
verse.     So  it  is  said  in  Hebrew,  1st  chapter  and  1st  verse: 
"God  who,  at  sundry  times  and  in  divers f7iann€r«,  hathipot^ 
to  your  fathers  by  the  prophets."  This,  without  doubt,  includes 
not  only  when  he  spoke  to  Moses,  '^  mouth  to  mouth  appa- 
rently, and  not  in  dark  speeches,"  but  when  he  revealed  him- 
self by  dreams  or  visions,  by  his  finger  on  the  tables  of  stone 
on  the  mount,  or  by  Urim  and  Thummin,  in  the  holy  plac& 
And  it  will  be  found  that  the  *'  manner"   of  doing  a  thing 
often,  both  in  looks  and  in  S{>eecli,  includes  the  time  and 
place  as  well  as  the  precise  detail  of  the  special  act  itself.   If 
I  were  to  ask  an  old  farmer  his  manner  of  sowing  turnips,  is 
it  supposable  that  he  would  leave  out  the  time,  the  dark 
nights  in  August,  or  the  character  of  the  land,  and  the  mode 
of  preparing  it  ?    We  think,  therefore,. that  under  the  power 
expressly  granted  to  prescribe  the  manner  in  which  arms 
may  be  borne,  the  legislature  may  prescribe,  not  only  that 
they  shall  be  borne  openly  and  plainly  ex)K)sed  to  view,  bat 
that  it  may  prohibit  the  bearing  at  such  times  and  plaees,and 
under  such  circumstances,  as  is  necessary  for  the  preservation 
of  the  peace,  the  protection  of  tlie  person  and  property  of  the 
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citizens,  and  the  ftilfillraentof  the  other  constitutional  duties 
of  the  legislature,  provided  the  restriction  does  not  interfere 
Mith  the  ordinary  bearing  and  using  arms,  so  that  the  ''peo- 
ple" shall  become  familiar  with  the  use  of  them. 
Judgment  affirmed. 


Robert  C.  Patterson,  plaintiff  in  error,  vs.  William 

Bagley,  defendant  in  error. 

When  the  levj  in  a  claim  case  was  dismissed  by  the  court,  with  judgment 
for  cost  for  claimant,  although  it  be  for  a  cause  which  may  not  be  a 
I^g&l  ground  for  the  dismissal  of  the  levy,  yet  the  plaintiff  in  execu- 
tion cannot  proceed  to  the  trial  of  the  claim  ca^e  under  the  same  Ieyy» 
unless  this  order  of  disokissal  be  set  aside  or  reversed. 

Claim.  Execution.  Judgment.  Before  Judge  James 
JoHNSOX.  Chattahoochee  Superior  Court.  March  Term, 
1874. 

On  March  17th,  1869,  an  execution  in  favor  of  Robert  C. 
Patterson  against  George  H.  Kelly  et  al.y  for  $95  00  princi- 
l)al,  $15  50  interest  and  costs,  based  on  a  judgment  rendered 
by  the  superior  court  of  Chattahoochee  county,  on  Marcli 
29th,  1861,  was  levied  upon  certain  lands  as  the  property  of 
Kelly.  A  claim  was  interposed  thereto  by  William  Bagley. 
Upon  the  trial  of  the  iasue  thus  formed  it  appeared  that  at 
the  September  term,  1871,  of  said  court,  an  order  was  passed 
dismissing  said  l^yVj  because  no  affidavit  of  the  payment  of 
taxes  had  been  filed,  and  directing  a  judgment  for  costs  in 
favor  of  the  claimant.  It'was  insisted  by  counsel  for  plain- 
tiff that  said  order,  having  been  "based  on  an  unconstitutional 
law,  was  nnll  and  void,  and  that  said  levy  was  not  affected 
thereby.  The  court  held  that  there  was  no  case  before  it ; 
that  said  levy  had  been  dismissed  by  said  order,  and  that  it 
could  do  nothing  in  the  premises.  To  which  ruling  plaintiff 
excepted.    ' 
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Lrn>LE  &  Crawford  ;  H.  Bussey,  by  brief,  for  plaintiff 
in  error. 

E.  G.  Baifobd  ;  B.  A,  Thornton,  by  brief,  fer  defend- 

Trippe,  Judge. 

The  court  below  held  that  as  the  levy  had  been  dismissed 
by  the  judgmeut  of  the  court,  although  a  reason  not  good  in 
law  might  have  been  assigned,  yet  as  long  as  that  judgment 
remained  unreversed  or  was  not  set  aside,  there  was  no  case 
in  court;  that  the  claim  case  was  disposed  of  by  the  dismissal 
of  the  levy;  and  farther,  that  a  judgmeut  was  not  void  sim- 
ply because  a  wrong  reason  was  given  for  it.  The  subject 
matter  before  the  court  was  the  levy,  the  claim,  and  the  issne 
growing  out  of  it.  The  court  had  jurisdiction  of  all  that, 
and  a  judgment  rendered/ thereon  was  not  void  because  a 
ground  not  good  in  law  was  assigned  as  a  reason  for  it.  If 
the  pleadings  are  so  defective  that  no  legal  judgment  can  be 
rendered,  the  judgment  may  be  arrested  or  set  aside.  Or 
when  a  judgment  has  been  rendered  either  party  may  move 
in  arrest  thereof,  or  to  set  it  aside  for  any  defect  not  amenda- 
ble which  appears  on  the  face  of  the  record  or  pleadings.  A 
motion  in  arrest  must  be  made  during  the  terra  at  which  the 
judgmeut  was  obtained,  A  motion  to  set  it  aside  may  be 
made  at  any  time  within  the  statute  of  limitations:  Code, 
sections  3587,  3588, 3589.  Nohe  of  these  sections  make  such 
a  judgment  void,  a  nullity.  Where  they  are  not  void,  tlia 
proper  steps  sliould  be  taken  either  in  arrest  or  to  set  them 
aside.  A  case  dismissed  is  out  of  .court,  although  an  errone* 
ous  reason  is  assigned  for  the  dismissal,  and  the  proper  pro- 
ceedings must  be  taken  in  order  to  avoid  its  effect 

Judgment  affirmed* 
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Nancy  S.  Wofford,  plaintifiF  in  error,  vs.  Susan  Gaines, 

defendant  in  error. 

1.  When  a  promissory  note,  gi^en  for  land,  and  payable  to  the  vendor 
and  negotiable,  went  into  the  handsof  a  third  person,  and  whflathe  was 
the  owner  of  the  same  it  was  renewed  by  the  maker  and  a  party  added 
as  secority  and  the  new  note  made  payable  to  the  holder : 

Edd,  that  this  is  not  sach  a  noration  of  the  original  contract  as  that  a 
homestead  laid  off  in  the  land,  is  not  sabject  to  be  levied  on  and  sold  to 
satisfy  a  judgment  foanded  on  tbe  renewed  note.  The  debt  is  still  for 
the  purchase  money  of  the  land. 

2.  A  homestead  laid  off  nnder  the  act  of  1868,  is  subject  to  debts  con- 
tracted prior  to  July,  1868.  Tbe  judgment  setting  the  homestead  apart, 
does  not  conclude  creditors  to  whose  debts  the  homestead  is  subject, 
and  the  debtor  takes  it,  cum  onere. 

Homestead,  Novation.  Proraissorj  notes.  Before  Judge 
McCuTCHEN.  Bartow  8ui>erior  Court.  December  Adjournecl 
Term,  1873. 

An  execution  in  favor  of  Susan  Gaines  against  Wade  H» 
Vofford,  was  levied  upon  certain  realty  which  was  claimed 
by  Nancy  S.  WoflTord.  Upon  the  trial  of  the  issue  thus 
formed  the  following  facts  appeared  : 

In  the  year  1850,  Wade  H.  WoflTord  purchased  the  lanci 
in  controversy  from  James  Gaines,  giving  two  negotiable 
notes  therefor,  each  in  the  sum  of  $500  00.  These  notes 
were  renewed  at  diflTerent  times  and  payments  made  thereon, 
until  the  debt  assumed  the  shape  of  one  note  in  the  hands  of 
Aaron  Gaines.  This  note  was  again  renewed  by  the  maker 
and  security  given.  This  instrument  was  purciiased  by  the 
plaintiff  and  again  renewed  to  her,  Robert  Rogers  being 
given  as  security.  Suit  was  brought  thereon,  judgment  ob- 
tained and  the  execution  levied  upon  the  land  in  controversy. 
The  claimant  had  the  same  set  apart  to  her  as  a  homestead 
under  the  act  of  1868. 

The  court  charged  the  jury  as  follows  :  "  If  you  find  thai 
the  defendant  inji.  /a.,  bought  the  land  from  James  Gaines 
and  gave  his  notes  for  the  purchase  money,  and  that  these 
notes  were  afterwards  renewed,  no  matter  how  often  they 
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were  renewed,  nor  how  many  new  parties  were  introduced, 
provided  the  defendant  Wade  H.  Wofford  always  remained 
as  maker  of  such  notes,  such  renewed  notes  would  still  be 
for  the  consideration  money  of  the  land,  in  the  meaning  of 
our  constitution,  so  long  as  tlie  consideration  of  the  new  notes 
can  be  thus  traced,  by  renewal,  back  to  the  original  notes 
which  were  given  for  the  land/' 

To  this  charge  the  claimant  excepted. 

The  court  refused  to  charge  as  follows:  "If  the  land  has 
been  set  apart  by  the  judgment  of  the  court  of  ordinary  to 
claimant  as  a  homestead,  the  plaintiff  is  concluded  by  such 
judgment  exempting  the  land  from  levy  and  sale,  notwith- 
standing the  debt  is  older  than  the  constitution  of  1868,and 
the  law  passed  in  pursuance  of  the  same.  The  plaintiff  has 
had  her  day  in  court  when  the  homestead  was  applied  for  and 
granted,  either  with  or  without  objection  from  her." 

To  this  refusal  the  claimant  excepted. 

The  jury  found  the  property  subject.  Error  is  assigned 
upon  each  of  the  above  grounds  of  exception. 

John  W.  Wofford,  for  plaintiff  in  error. 

A.  Johnson;  Warren  Akin;  A.  M.  Foute,  for  de- 
fendant. 

McCay,  Judge. 

1.  The  common  law  idea  of  a  novation^  is  when  A  is  in- 
debted to  B,  and  B  to  0,  and  by  mutual  agreement  B-is 
dropped  out,  and  in  consideration  of  this,  A  becomes  debtor 
to  C.  In  this  way  it  was  competent  as  it  were  to  transfer  a 
chose  in  action.  This  is  the  novation  of  the  Code^  section 
2724  ;  a  new  person  is  introduced  to  whom  the  obligation  is 
due.  In  the  case  before  us,  the  note  was  payable  to  the  payed 
or  bearer.  It  is  admitted  that  if  the  renewal  had  been  to 
the  original  payee,  though  a  security  was  added^  there  would 
have  been  no  such  novation  as  made  a  new  contract.  But 
when  the  renewal  was  made  the  note  belonged  to  the  beareTi 
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and  the  question  is,  did  the  renewal  to  liim  alter  the  case  ? 
'We  think  not.  Tlie  note  was  payable  to  him.  He  was  con- 
tracted with,  in  terms,  at  the  giving  of  the  note.  This  has 
been  formally  held  by  the  supreme  court  of  the  United  States 
in  reference  to  the  jurisdiction  of  the  United  State  courts,  in 
suits  brought  by  holders  of  notes  payable  to  bearer.  And 
this  is  a  fair  view  of  the  nature  of  such  a  contract.  The 
maker,  in  terms,  contracts  to  pay  to  the  bearer.  When  tlie 
note  goes  into  the  hands  of  the  bearer  he  is  the  party  to  it. 
If  it  be  renewed,  it  is  renewed  with  one  of  the  parties  to  it, 
and  the  renewal  is  simply  a  contract  fixing  a  new  day  as  to 
the  same  matter  and  with  no  new  or  difierent  consideration. 
No  new  party  to  whom  the  obligation  is  due  is  introduced. 
We  think,  therefore,  this  was  no  such  novation  as  made  this 
a  new  debt  not  in  existence  in  July,  1868,  at  the  adoption  of 
the  homestead  law. 

2.  We  are  clear  that  under  the  decision  of  the  supreme 

court  in  Ounn  vs.  Barry y  the  land  is  subject  to  the  debt.  There 

is  nothing  in  the  judgment  setting  the  homestead  apart  that 

affects  the  question.     The  homestead  is  good,  subject  to  the 

debt,  as  it  is  to  other  excepted  debts.     Had  the  holder  of  this 

debt  made  the  issue  that  the  land  could  not  be  set  apart  as 

against  him,  and  submitted  to  a  decision  that  it  could,  he 

would  be  barred.     But  he  was  not  bound  to  do  this:  he  had 

a  right  to  stand  by,  let  the  homestead  be  set  off*,  considering 

that  it  was  laid  off  subject  to  his  debt.     This  has  been  our 

uniform  holding  as  to  all  the  exceptions.     And  at  last,  that 

IS  all  that  is  ckimed  here.     It  is  not  denied  that  there  is  a 

homestead,  but  that  it  is  good  against  this  debt.    It  is  insisted 

that  tliis  is  an  excepted  case,  that  the  homestead  was  laid  off 

subject  to  it.     We  tliink  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
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James  M.  Campbell,  plaintiflf  in  error,  vs.  The  Atlanti 
AND  Richmond  Air  Line  Railroad  Company,  defend- 
and  in  error. 

1.  In  the  case  of  an  injury  to  an  employee  of  a  railroad  company,  caused 
by  the  running  of  a  train,  whilst  the  burden  is  on  the  company  to  proTS 
that  it  used  proper  care  and  diligence,  it  is  necessary  for  the  pUiotiff 
to  show  that  the  injury  was  caused  without  fault  or  negligence  on  his 
part. 

2.  The  judge  before  whom  the  case  was  tried  being  dissatisfied  with  tk 
verdict,  and  he  having  granted  a  new  trial,  this  court  cannot  ssy  tbst 
the  evidence  was  such  as  to  show  that  there  was  an  abnse  of  discredoa 
by  the  court  below,  and  we  are  of  opinion  that  there  should  be  another 
investigation  of  the  case. 

Railroads.  Presumption.  New  trial.  Before  Judge  RiCB. 
Gwinnett  Superior  Court.    September  Term,  1873. 

James  M.  Campbell  brought  case  against  the  Atlanta  and 
Richmond  Air-Line  Railroad  Company  for  $10,000  00  dam- 
ages, alleged  to  have  been  sustained  by  him  through  the 
negligence  of  the  defendant.  The  record  fails  to  disclose  any 
plea.     The  evidence  made  the  following  case: 

On  November  22d,  1872,  the  plaintiff  was  in  tlie  employ* 
ment  of  the  defendant  as  a  track -raiser,  receiving  wages  at 
the  rate  of  $1  00  for  each  day  he  worked,  out  of  which 
he  was  to  board  himself.  By  direction  of  the  officers  of  the 
defendant,  at  the  timeof  the  injury,  he  was,  witii  other  em« 
ployees,  engaged  in  distributing  telegraph  poles  along  the  line 
of  the  road.  The  poles  were  thrown  off  of  the  cars,  at  a 
signal  from  the  foreman,  as  the  train  moved  slowly  along. 
Those  engaged  in  the  work  stood  on  the  poles  which  remained 
on  the  cars,  and  from  this  fact  their  foothold  was  very  an- 
steady,  to  throw  each  pole  successfully  from  the  cars,  it  was 
necessary  to  raise  it  above  the  standards  which  were  located 
along  the  sides.  Plaintiff  was  near  the  centre  of  the  car  at 
the  time  of  the  accident  The  pole  was  raised,  and  at  tlie 
signal  from  the  foreman,  was  thrown,  but  the  end  at  the  rear 
of  tiie  car  failed  to  clear  the  standards.  The  front  end  wait 
over  and  struck  the  ground  about  eight  feet  from  the  cross- 
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ties,  and  as  tlie  train  moved  on  the  pole  swung  round  against 
the  middle  standard.     PlaintiflT  took  hold  of  the  pole  and 
held  it  until  it  threw  him  off  the  car  on  to  the  ground  and 
fell  on  top  of  him.     The  poles  were  round,  from  twenty-four 
to  twenty-six  feet  long,  from  ten  to  twelve  inches  through  at 
the  butt  end,  and   tapered   off.     The  foreman  immediately 
jumped  off  the  car  and  took  the  pole  off  plaintiff.     He  was 
Mngon  liis  back  and  side,  his  eyes  rolled  back,  frothing  at 
the  mouth  and  senseless.     He  was  carried  to  Duluth,  and  on 
the  way  to  that  point  requested  some  one  to  fan  him.   .  Had 
he  stepped  over  the  pole  as  it  was  swung  around  by  the  mov- 
ing of  the  train  he  would  not  have  been  hurt.     Whether  this 
could  have  been  done,  taking  into  consideration  the  insecurity 
of  his  footing,  was  a  matter  of  some  doubt.     The  fault,  if 
any,  was  with  the  employees  at  the  rear  of  the  car,  who  failed 
to  clear  the  standard  with  their  end  of  the  pole.     The  plain- 
tiff was  twenty-two  years  of  age  at  the  time  of  the  injury, 
healthy  and  sound  in  every  particular.     His  memory,  sight 
and  .speech  have  been  impaired  seriously  therefrom,  probably 
for  life.     Is  compelled  to  use  a  stick  to  feel  his  way  in  walk-* 
ing  and  to  wear  deep  colored  glasses  to  protect  his  eyes.     Is 
unable  to  do  any  work.     Has  no  property  and  is  utterly  de- 
pendent upon  his  labor  for  a  support.    He  testifies  that  he 
supposed  the  injury  was  caused  as  much  by  his  own  fault  as 
by  that  of  others,  if  there  was  any  fault  at  all.     His  board 
was  proven  to  have  been  worth  about  $12  00  per  month. 
The  probable  duration  of  his  life  was  shown  by  the  insurance 
tables^  to  be  about  forty  years  longer.     He  had  no  family.. 
His  pliysicians'  bills  were  paid  by  the  defendant. 

Hill^  a  witness  introduced  by  the  plaintiff,  stated  that  the 
injury  resulted  from  the  fault  of  the  plaintiff  as  much  as  of 
any  one  else ;  that  it  was  a  pure  accident. 

The  jury  found  for  the  plaintiff  $4,500  00.  The  defend- 
ant moved  for  a  new  trial  because  the  vertlict  of  the  jury 
was  contrary  to  law  and  evidence,  and  because  the  damages 
assessed  were  excessive.  The  motion  was  sustained  and  plain- 
tiff excepted. 

Vol,  uu,  82. 
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Winn  &  Simmons  ;  W.  W.  Clark  ;  Hillyer  &  Bbo- 
THER,  for  plaiutiff  in  error. 

James  P.  Simmons  ;  Jasper  N.  Dorset  ;  Colueb  & 
SoN^  for  defendant. 

Trippe,  Judge. 

Under  section  3033  of  the  Code,  an  emplcyyee  of  a  nil- 
road  company  would  not  be  entitled  to  recover  damages  for 
an  injury  sustained  by  him,  caused  by  the  negligence  of  otber 
employees   of  the  company.     Without  sections   2083  ind 
3036,  he  would  be  under  the  common  law  rule,  and  could 
not  maintain  an  action.     Section  3033  puts  the  burden  upoo 
the  company  in  all  cases  where  damage  is  done  by  the  run- 
ning of  its  train,  to  make  it  appear  that  its  agents  have  nsed 
all  ordinary  and  reasonable  care  and  diligence.  Section  3036, 
in  giving  a  right  to  employees  which  they  did  not  have, says, 
if  the  person  injured  is  himself  an  employee  of  the  company 
and  the  damage  was  caused  by  another  employee^  and  wUk- 
outfatdt  or  negligence  on  the  pari  of  the  person  injured^  bis 
employment  by  the  company  shall  be  no  bar  to  the  recoveiy. 
Construing  these  sections  together,  their  true   intent  aod 
meaning  is,  that  whilst  the  company  must  prove  that  its 
agents  have  used  proper  care  and  diligence,  it  is  necessary  fur 
the  employee  who  sues,  to  show  that  the  injury  was  caused 
without  fault  or  negligence  on  his  part.     In  such  a  case,tlte 
contest  is  between  an  employee  and  the  company  on  accouni 
of  alleged  negligence  on  the  part  of  otiier  employees.    The 
construction   we  give  the   provisions  of  the   Code  quoted, 
makes  it  incumbent  on  both  sides,  to  show  the  discharge  of 
their  duty.     On  the  part  of  the  plaintiff,  that  he  was  without 
fault  or  negligence,  to  entitle  him  to  recover;  and  on  the  part 
of  the  company,  that  its  agents,  the  other  employees,  were 
not  wanting  in  care  and  diligence,  to  entitle  it  to  a  successful 
defense  against  a  claim  for  damages,  for  which  it  otherwise 
would  be  liable. 
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2.  Tiie  judge  before  whom  the  case  waa  tried  was  dissatis- 
fie<]  with  the  verdict  and  granted  a  new  trial.  We  do  not 
feel  authorized  to  say  lie  abused  his  discretion,  and  are  of 
opinion  that  there  should  be  another  iuvestigation  of  the  case. 

Judgment  affirmed. 


James  M.  Davant,  executor,  et  al,  plaintiff  in  error,  vs. 
Richard  G.  Carlton,  defendant  in  error. 

1.  Where,  on  a  motion  to  set  aside  a  judn^ment  on  the  ground  that  the  de* 
fendant  had  never  been  served  with  process,  and  had  not  appeared  or 
acknowledged  service,  it  appeared  in  evidence  on  the  trial  of  an  issne 
formed  in  the  matter,  that  there  was  a  due  return  by  the  sheriff  of  per- 
sonal service: 

ffddj  that  it  was  error  in  the  court  to  refuse  to  charge  the  jury,  that  un- 
der the  law  it  required  the  strongest  evidence  to  overcome  the  effect  of 
the  sheriff's  entry,  and  to  charge  in  lieu  thereof  that  the  sheriff's  en- 
try wtis  prima  facie  evidence,  but  like  other  presumptions  it  might  be 
rebutted  by  proof. 

2.  Where  there  waa  a  confession  of  judgment  by  an  attorney  of  the  court, 
whose  name  was  marked  on  the  bench  docket,  and  seven  years  had 
elapsed,  and  the  attorney  was  dead,  it  should  require  the  strongest 
testimony  to  show  want  of  authority  of  the  attorney,  and  even  then  it 
ooght  to  appear  by  the  oath  of  the  defendant  that  he  had  a  good  de- 
fense, and  what  that  defense  was. 

Judgments.  Service.  Presumptions.  Attorneys.  Before 
Judge  BARTLiyrr.  Greene  Superior  Court.  March  Term, 
1874. 

Tliis  case  j's  sufficiently  reported'  in  the  above  head-notes. 

R£ES£  &  Reese,  for  plaintiflTs  in  error. 

P.  B.  Robinson  ;  M.  W.  Lewis  &  Son  ;  C.  L.  Bart- 
i^ETT,  for  defeudent« 

McCay,  Judge. 

1.  By  the  common  law,  the  entry  of  the  sheriff,  in  a  case 
like  this,  was  conclusive :  Higgs  vs.  Huson,  8th  Georgia^  321. 
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The  party  injured,  if  the  return  was  false,  had  his  remedy 
against  the  sheriff.     Our  Code,  section  3340,  provides  that 
the  entry  of  service  is  traversable.     The  evils  of  such  a  prac- 
tice, at  least,  after  judgment,  are  so  manifest,  especially  since 
the  defendant  may  now  be  a  witness,  that  we  think  the  public 
interest  requires  the  strongest  proof  that  the  entry  is  falser 
before  it  should  be  set  aside.     That  same  public  policy  that 
made  such  an  entry  conclusive,  should,  now  that  it  is  made 
traversable,  give  it  high  rank  as  evidence  when  it  is  sought 
to  be  contra<lieted.     The  statute  itself.  Code,  section  3340, 
declares  that  unless  done  at  the' next  term  after  the  party  has 
notice  of  it,  he  cannot  do  it  afterwards.     The  neyatiw  state- 
ment of  a  party  that  he  never  was  served,  bears  no  compari- 
son in  strength  with  the  entry  itself.     It  is,  in  the  first  place, 
the  sworn  entry  at  the  time,  of  an  officer  of  the  court,  with 
no  interest  to  enter  contrary  to  the  fact,  and  with  no  motive 
or  even  occasion  to  do  so.  If  the  entry  l)e  untrue,  he  is  liable 
for  damages  as  well  as  punishment.     That  the  sheriff  cannot 
now  call  up  the  act  of  service,  is  very  natural,  and  is  of  bat 
very  slight  importance,  and  that  the  defendant  can  say  posi- 
tively that  this  service  was  not  made  seven  years  ago,  is  more 
than  most  men  would  be  willing  to  say  in  the  face  of  this  entry. 
State  it  as  strongly  as  he  may,  it  is,  at  last,  only  negative  testi- 
mony ;  a  statement  that  he  does  not  remember  to  have  been 
served ;  true,  he  says,  in  terms,  he  was  not,  but  all  he  can  mean 
is  that  he  has  no  memory  of  it.    The  reasons  he  gives  are  only 
arguments  why  his  failure  to  remember  the  fact  should  have 
strength.     If  an  entry  of  service  by  the  sheriff  is  to  be  set 
aside  by  the  oath  of  the  defendant  seven  years  after  it  is  made, 
then  a  judgment  is  but  a  poor  record.     As  we  have  said  we 
think,  in  the  nature  of  things,  such  an  entry  is  very  strong 
evidence,  and  whilst  it  is  impossible  to  fix  accurately  its  weight 
as  compared  with  otiier  evidence,  we  think  it  is  entitled  to  at 
least  the  dignity  asked  for  it  in  the  charge  requested.     It 
should  only  be  set  aside  on  very  satisfactory  proof  of  its  in- 
correctness.    It  should  require  the  strongest  testimony  to  re- 
but it. 
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2.  As  to  the  second  point  in  tiiis  case,  to-wit:  the  confes- 
sion, it  is  to  be  looked  at  in  two  aspects.     If  assuming  there 
was  no  service,  the  entry-  of  answer,  and  the  confession,  are 
to  be  taken  as  a  waiver;  then,  perhaps,  under  the  proof  in 
this  case,  this  confession  may  not  have  been  made  under  such 
circumstances  as  would  give  it  that  eflfect.     But   assuming 
the  entry  of  the  sheriff  to  be  true,  and  the  court  to  have  had 
jurisdiction  by  notice  to  the  defendant,  we  think  the  provis- 
ions of  the  Code,  section    411,  should   be  construed  very 
strictly  against  the  party  complaining  of  the  want  of  author- 
ity. The  statute  says  that  the  court  must  he  fully  acUisJied  theA^ 
such  allegation  of  want  of  authority  is  true,  4ind  when  so 
satisfied,  it  may  rdieoe  the  party  from  the  consequences  of  his 
acts.     Assuming,  as  we  have  said,  that  the  sheriff's  return  is 
true,  the  confession  is  a  small  matter — there  was  a  judgment 
by  default — no  plea — and  the  verdict  would  have  been  a  mere 
matter  of  form.     It  is  our  opinion,  that  in  such  a  case,  the 
court  ought  to  require  proof  of  merits.     If  a  defendant  asks 
relief  from  the  unauthorized  act  of  an  officer  of  court,  he 
shonld   show  what  were  the  consequences  of  the  act.     He 
slioald  show  that  he  is  hurt  and  how.     Had  he  a  defense? 
What  was  it?     If  the  thing  sought  to  be  relieved  against  is 
a  mere  form,,  the  court  will  not  alter  its  records.     Sliould, 
therefore,  this  be  found  not  to  be  a  false  return,  then  to  take 
advantage  of  the  assumed  want  of  authority  of  the  attorney, 
it  sliould  appear  that  the  defendant  has  been  injured,  and  how, 
and  the  injury  must  be  real ;  had  he  a  good  defense,  and 

what  ? 
Judgment  reversed. 


Salmons  &  Alexander,  plaintiffs  in  error,  vs.  Hoyt  & 

Jones,  defendants  in  error. 

» 

A  promissory  note  payable  ''at  Hoyt  ft  Jones,'*  does  not,  upon  its  face, 
show  that  it  was  made  for  the  purpose  of  negotiation  at  a  chartered 
bank.    Nor  is  the  fact  that  suit  thereon  is  brought  against  the  indorsers 
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by  Hoyt  A  Jones,  and  who  are  deseribed  in  the  declaration  as  "  lately 
bankers  doing  business  nnder  the  name,  style  and  firm  of  Hojt  k 
Jones/'  sufficient  to  prove  that  Hoyt  &  Jones  is  a  chartered  bank} 
although  protest  fee  is  claimed  in  the  petition. 

Promissory  notes.  Indorsers.  Protest.  Before  Judge 
Hopkins.     Fulton  Superior  Court     April  Term,  1874. 

Hoyt  &  Jones,  ^^  lately  bankers  doing  business  in  the  city 
of  Atlanta/'  brought  assumpsit  against  Salmons  &  Alexan- 
der, as  indorsers  upon  a  note  made  by  Chapley  B.  ^yeIlbo^D, 
dated  October  21st,  1871,  and  due  at  thirty  days,  for  $500, 
payable  at  "  Hoyt  &  Jones.''  Plaintiffs,  in  their  declaration, 
also  claimed  $3  26  for  noting  and  protesting.  The  defend- 
ants pleaded  that  said  note  was  made  for  negotiation  at  a 
chartered  bank,  to-wit :  the  bank  of  said  plaintiffs,  in  aaid 
county,  and  no  notice  of  non-payment  and  protest  was  given 
to  them  as  required  by  law. 

Plaintiffs  introduced  the  note  in  evidence  and  attempted 
to  prove  protest  and  notice,  but  failed.  The  defendant  moved 
for  a  non-suit.  The  motion  was  overruled  and  defendants  ex- 
cepted. 

The  court  charged  the  jury  that  protest  and  notice  were 
unnecessary  unless  the  evidence  showed  that  the  note  was 
payable  at  a  chartered  bank. 

The  jury  found  for  the  defendants.  The  plaintiffs  moved 
for  a  new  trial  because  the  verdict  was  contrary  to  law,  (he 
charge  of  the  court,  and  the  evidence.  The  motion  was  sus- 
tained and  the  defendants  excepted. 

Error  is  assigned  upon  each  of  the  above  grounds  of  ex- 
ception. 

A.  W.  Hammond  &  Son,  for  plaintiffs  in  error. 

John  M.  Clark  &  Son,  for  defendants. 

Trippe,  Judge, 

The  note  on  which  suit  was  brought  was  payable  at  "Hoyt 
&  Jones."  Tlie  action  is  in  the  name  of  "Henry  O.  Hoyt 
and  Darwin  G.  Jones,  lately  bankers  doing  business  in  the 
city  of  Atlanta,  under  the  name,  style  and  firm  of  Hoyt  & 
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Jones."  The  exoeption  is  that  tliere  was  error  in  the  court's 
granting  a  new  trial,  because  there  was  no  proof  of  a  pro- 
test for  non-payment,  and  notice  thereof,  to  the  indorsers, 
after  a  verdict  for  the  defendants.  No  protest  of  such 
papers  is  neceasary  unless  they  ''are  made  for  the  pur- 
pose of  negotiation,  or  intended  to  be  negotiated  at  a  char- 
tered bank:"  Code  section  2781.  This  note  is  certainly  not 
on  its  face  payable  at  a  chartered  bank.  Hoyt  &  Jones  are 
not  even  in  it  called  ''  bankers."  In  the  declaration  they  are 
called  ''lately  bunkers,  doing  business,  etc.,  under  the  namef 
style  and  firm  of  Hoyt  &  Jones."  A  coporation  does  not  sue 
in  the  individual  name  of  the  corporators  as  these  plaintiffs 
do^  nor  can  it  be  properly  called  9k  firm.  The  use  in  the  de- 
claration of  the  words  "lately  bankers,  using  the  firm,  style," 
etc.,  does  not  raise  the  presumption  that  they  were  a  char- 
tered bank.  We  know  of  no  statute,  state  or  federal,  mak- 
ing "  Hoyt  &  Jones"  a  corporation  or  a  chartered  bank.  Nor 
does  the  fact  that  a  protest  fee  is  claimed  in  the  declaration, 
show  it.  They  are  not  entitled  to  recover  it,  it  is  true,  be- 
cause they  are  not  chartered.  The  mere  claim  of  such  a  fee 
does  not  burden  them  with  all  the  rules  applicable  to  a  char- 
tered bank.  It  is  a  well  known  fact,  that  protests  are  con- 
tinually being  made,  of  papers  not  required  by  law  to  be 
protested  for  non-payment,  and  in  suits  brought  upon  them, 
the  protest  fee  is  claimed.  It  would  be  a  hard  rule  that  im- 
poses upon  such  plaintiffs  the  strict  legal  regulations  appli- 
cable to  banks  proper. 
Judgment  affirmed* 


Mayor  and  Council  op  the  Crrv  of  Athens,  plaintiff  in 
error,  w.  Crawford  W.  Long  ei  at.,  defendants  in  error. 

The  judgment  of  a  saperior.conrt  rendering  a  mandamus  absolute,  can- 
not be  brought  up  by  writ  of  error  to  this  court  under  sections  8218,  et 
Mcq.f  of  the  Code,  in  reference  to  injunctions  and  other  extraordinary 
remedies  in  equity.    (R.) 
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Mandamus.  Practice  in  the  Supreme  Court.  Before  the 
Supreme  Court,-    July  Term,  1874. 

This  case  was  sought  to  be  brought  up  to  this  court  under 
the  provisions  of  the  Code  in  reference  to  injunctions  and 
other  extraordinary  remedies  in  equity.  The  bill  of  excep- 
tions was  filed  to  a  judgment  making  a  mandamus  absolute. 
Counsel  for  plaintiff  in  error  moved  to  have  the  case  entered 
on  the  docket  for  the  present  term.  The  motion  was  over* 
ruled,  the  court  enunciating  the  principle  embraced  In  the 
above  head-note. 

Cobb,  Ebwin  &  Cobb  ;  T.  W.  Ruckeb  ;  S.  P.  Thcb- 
HOKD,  for  plaintiff  in  error. 

Speeb  &  Thomas,  for  defendants. 


Warren    J.    Clark,  plaintiff  in  error,  tw.  Jonathan 
Peabsok  el  al.,  defendants  in  error. 

Where  the  records  of  the  inferior  coart  of  a  certain  coantyi  when  nttiog 
for  ordinary  purposes,  show  that  administration  was  granted  oo  the 
estate  of ''Jonathan  Pearson,  late  of  this  conn  ty,  deceased  ;''  aoditt|h 
pears  in  proof  that  jthe  Jonathan  Pearson,  who  is  the  party  phuntiffia 
the  action  on  trial,  was  a  resident  of  such  county  a  few  yean  prior  to 
the  grant  of  administration : 

Held,  that  there  wm prima  facie  evidence  of  the  identity  of  the  deceased 
person  with  the  plaintiff;  and  the  force  of  snch  eridence  is  strengtk- 
ened,  when  it  is  not  answered  by  the  plaintiff,  or  by  those  who  ase  his 
name  for  the  assertion  of  their  claims. 

Ejectment.  New  trial.  Newly  discovered  evidence.  Be- 
fore Judge  Hopkins.  DeKalb  Superior  Coart.  March 
Term,  1874. 

This  case  was  a  common  law  action  of  ejectment  in  the 
name  of  Doe,  upon  the  demises  of  William  Ezzard,  as  ex- 
ecutor of  Merrell  Collier,  dccease<1,  and  of  Eli  J.  Hulaey, 
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against  Roe,  and  Warren  J.  Clark,  tenant  in  possession,  for 
a  portion  of  a  lot  of  land  in  DeKalb  county.  The  suit  was 
commenced  on  March  4th,  1872.  At  the  September  term, 
1873,  a  demise  wan  added  in  the  name  of  Jonathan  Pearson, 
in  reference  to  which  evidence  was  alone  introduced  upon  the 
trial,  and  upon  which  the  plaintiffs  solely  relied  for  a  recov- 
ery. The  defendant  pleaded  the  general  issue  and  the  statute 
of  l^^raitations. 

The  jury  found  for  the  plaintiffs.  The  defendant  moved 
for  a  new  trial  upon  the  following,  among  other  grounds: 

Because  the  defendant  has  discovered  since  the  trial  of  said 
case,  that  he  can  show  by  the  records  of  the  court  of  ordin- 
ary of  Wilkinson  county,  and  other  competent  evidence,  that 
Jonathan  Pearson  died  in  the  year  1839  or  1840. 

In  support  of  this  ground  were  the  usual  affidavits  of  de- 
fendant and  his  counsel  as  to  diligence,  etc.  Also  the  affi- 
davit of  Wiley  Holland,  made  in  Wilkinson 'county,  to  the 
efiect  that  he  knew  Jonathan  Pearson  in  his  lifetime,  and 
that  he  died  in  1839  or  1840.  Also  an  exemplification  from 
the  records  of  the  inferior  court  of  Wilkinson  county,  sitting 
for  county  purposes,  showing  the  appointment  of  Joel  Rivers, 
as  admini§trator  upon  the  estate  of  Jonathan  Pearson,  de- 
ceased, on  March  2d,  1840. 

The  title  upon  which  the  plaintiff  relied  for  a  recovery, 
was  a  grant  from  the  state  to  Jesse  Brown,  8r.,  of  Wilkinson 
county,  of  date  January  13th,  1826,  and  a  deed  from  said 
Brown  to  Jonathan  Pearson,  of  the  same  county,  of  date  Jan- 
uary 14tfa,  1826. 

The  court  overruled  the  motion  upon  the  ground  that  the 
newly  discovered  evidence  would  not  probably  have  changed 
the  result.     To  which  ruling  the  defendant  excepted. 

L.  J.  Winn;  Hillyer  &  Brother,  for  plaintiff  in  error. 

William  Ezzard,  for  defendants. 
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Trippe,  Judge. 

The  recovery  was  had  on  the  deDiise  of  Jonathan  Peanon. 
The  motion  for  a  new  trial  is  on   the  ground   that  Pearaoa 
was  dead  at  tlie  time  of  trial,  and  that  the  fact  was  not  known 
to  tlie  defendant  until  aflerwiirds.     The  question  in  the  eve 
is,  was  there  such  proof  of  the  itientity  of  Jonathan  Pearson, 
the  plaintiff,  with  the  one  proven  to  be  dead,  as  to  entitle 
the  movant  to  a  new  trial,  or  to  set  aside  the  verdict    The 
deed  introduced  by  plaintiff  below  from  the  drawer  to  Jonar 
than  Pearson,  describes  Pearson  as  residing  in  Wilkiiuon 
county,  in  182g.     It  is  true,  that  the  affidavit  of  Holland 
does  not  state  that  the  Jonathan  Pearson  he  knew  resided 
in  Wilkinson  county.     But  he  does  say  that  he  died  in  1839 
or  1840,  and   his  affidavit  was  made  in  Wilkinson.    Then 
comes  the  record  of  the  court  of  ordinary  of  Wilkinson  coantr, 
showing  that  administration  was  granted  on  2d  Mdrchy  1840, 
on  the  estate  of  Jonathan  Pearson,  late  of  said  county,  de- 
ceased.    Here  there  was  identity  of  name  and  residence,  and 
where  such  proof  was  not  answered  by  the  plaintiff  or  those 
who  were  using  his  name,  the  force  of  it  was  greatly  streiigtli- 
ene<l.     If  the  real  Jonathan  Pearson,  in  whose  name  the  re- 
covery was  had,  was  living,  it  was  a  matter  of  easy  proof,  at 
least,  by  himself  or  his  counsel,  or  those  who  used  his  name 
to  assert  their  rights.     A  judgment  cannot  be  rendered  in 
the  name  of  a  deceased  person  without  representation.    We 
think,  without  any  counter-proof,  the  testimony  was  prima 
facie  sufficient:  See  5  Cowan,  237;  9  Ibid..  140;  13Jo!io&m 
518 ;  4  Doug.,  33 ;  9  M.  and  W.,  75;  4  T.  R., 28 ;  2  Green. 
Ev.,  section  278.     We  are,  therefore,  of  opinion  that  the  new 
trial  should  have  been  granted. 
Judgment  reversed. 
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Daniel  C.  McIntyre,  plaintiff  io  error,  vs.  Robert  T. 

Hurst  d  al.,  defendants  in  error. 

Where  exception  is  taken  to  the  refusal  to  grant  an  injunction,  and  the 
case  is  brought  to  this  court,  and  no  order  is  taken  setting  it  for  trial, 
it  will  be  dismissed  when  the  heel  of  the  docket  is  reached.     (R.) 

Injunction.     Practice  in  the  Supreme  Court.     Before  the 
Supreme  Court.     July  Term,  1874. 

• 

This  case  was  called  when  the  heel  of  the  entire  docket 

was  reached,  it   remaining  open.     Counsel   for  defendants 

moved  to  dismiss  the  writ  of  error  because  the  exception  was 

to  the  refusal  of  the  chancellor  to  grant  an  injunction,  and  no 

order  had  been  taken  setting  the  case  at  any  particular  point 

on  the  docket  for  trial.     The  motion  was  sustained  and  the 

principle  embraced  in  the  above  head-note  enunciated. 

GtTRLEY  &  GooDE,  for  plaintiff  in  error. 

H.  J.  &  A.  T.  McIntyre  ;  C.  P.  Hansell,  for  defendant. 


The  Georgia  Railroad  and  Banking  Company,  plain- 
tiff in  error,  V8.  William  D.  Seymovr,  administrator, 
defendant  in  error. 

1.  When  a  snit  is  bronght  against  the  Georgia  Railroad  Conipanj,  ex 
contracluy  in  a  county  other  than  Richmond,  although  the  defendant 
may  plead  to  the  merits,  it  is  incumbent  on  the  plaintiff  to  show  that 
the  contract  was  made  or  to  be  performed  in  the  county  where  the 
suit  is  brought,  and  on  failure  of  the  plaintiff  to  make  such  proof,  the 
defendant  may  move  to  dismiss  for  want  of  jurisdiction. 

2.  Where  an  agent  of  the  Georgia  Railroad  Company,  in  the  county  of 
Greene,  is  claimed  by  the  principal  oflSce  at  Augusta  to  be  in  arrears, 
and  he  pay  up,  at  Augusta,  the  amount  claimed,  and  afterwards  sues  to 
recover  back  the  money,  this  is  a  suit  on  an  implied  contract  to  re- 
pay the  money  if  not  properly  paid,  and  it  is  neither  made  or  to  be 
performed  in  Greene  county. 

Tripfk,  Judge,  dissented. 
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Railroads.  Contracts.  Jurisdiction.  Pleadings.  Before 
Judge  Bartlett.  Greene  Superior  Court.  March  Term, 
1873. 

John  C.  Carmichael  brought  assumpsit  against  the  Geor- 
gia Railroad  and  Banking  Company  fur  $627  90,  besides  in* 
terest.  The  defendant  pleaded  the  general  issue.  Upon  the 
trial  the  plaintiff  testified,  in  brief,  as  follows:  Was  agent  of 
the  defendant  at  Greensboro  for  eight  months;  ailer  he  ceased 
to  be  agent,  he  went  to  Augusta  to  the  office  of  the  principal 
bookkee|)er  of  the  defendant,  for  a  settlement ;  he  admitted 
tliat  he  owed  tl^e  defendant  $263  02  ;  said  bookkeeper  told 
him  that  the  books  in  his  office  showed  that  plaintiff  was  in- 
debted to  the  defendant,  in  addition  to  the  above  amount,  the 
sum  of  $627  90 ;  he  also  threatened  to  sue  the  plaintiff  and 
his  securities  unless  he  paid  up  the  last  amount.  Rather  than 
suffer  his  securities  to  be  annoyed  by  a  suit,  he  paid  up  said 
Bum ;  this  suit  is  brought  to  recover  that  amount. 

At  this  stage  of  the  case  the  defendant  moved  to  dismiss 
the  action  for  want  of  jurisdiction  in  Greene  superior  court. 
The  motion  was  overruled  and  defendant  excepted. 

The  jury  found  for  the  plaintiff.  The  defendant  moved 
for  a  new  trial,  amongst  other  grounds,  because  the  court  re- 
fused to  dismiss  the  suit  for  waut  of  jurisdiction.  The  mo- 
tion was  overruled  and  defendant  excepted. 

The  plaintiff  having  died  after  writ  of  error  brought,  his 
administrator  was  made  a  party  in  this  court. 

J.  A.  BiLLUPS,  for  plaintiff  in  error. 

Reese  &  Reese,  for  defendant. 

McCay,  Judge. 

1 .  The  case  of  a  suit  against  a  railroad  company  in  a  coun- 
ty other  than  the  county  of  its  principal  place  of  business,  is 
one  where  the  jurisdiction  turns  on  the  subject  matter.  It  i^ 
not  the  case  of  a  plea  of  want  of  jurisdiction  of  the  person ; 
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that  IS  waived  by  appearance  and  pleading  to  the  merits. 
But  in  these  cases  the  right  to  sue  in  tlie  county  in  which  the 
suit  is  brought  turns  on  the  locality  of  the  cause  of  action. 
It  must  appear  on  the  face  of  the  pleadings  that  the  cause  of 
action  originated,  that  is,  that  the  contract  was  made  or  to  be 
performed  in  the  county;  it  is  that  which  gives  the  jurisdic- 
tion, and  tliat  was  alleged  in  this  declaration,  and  it  was  the 
duty  of  the  plaintiff  to  ])rove  it.     To  do  so  involved  an  in- 
quiry into  the  whole  case,  and  a  plea  to  the  jurisdiction  would 
have  involved  an  inquiry  and  a  trial  of  the  merits.     In  such 
cases  (he  denial  of  the  plaintiff's  right  to  recover  denies  the 
jurisdiction.     Would  a  party,  by  failing  to  plead  to  the  juris- 
diction in  abatement,  in  an  action  of  ejectment,  waive  the 
right  to  have  an  action  to  try  titles  tried  in  the  county 
where  the  land  lies?    We  think  this  is  just  such  a  case.    The 
jurisdiction  is  of  the  subject  matter;  that  cannot  be  conferred 
by  waiver.     If  it  appear  on  the  trial,  the  party  may  except. 
If  he  failed  to  except  or  object,  and  the  proper  allegations 
were  in  the  declaration,  he  would  be  barred.     But  he  doe» 
this  as  soon  as  it  appears  from  the  plaintiff's  proof  (which  he 
must  make)  that  the  court  does  not  have  jurisVlictiou  of  the 
subject  matter.     Suppose  in  a  justice  court  the  suit  was  for 
$99  00,  and  it  appeared  on  the  trial  that  the  claim  was  in 
fact  for  $105  00,  how  can   the  defendant  know  what  the 
plaintiff  will  prove  until  by  the  facts,  as  the  plaintiff  makes 
them,  the  truth  appears?    We  think  this  is  not  the  case  of  a 
plea  to  the  jurisdiction  of  the  person^  but  an  objection  that 
the  plaintiff  has,  by  his  own  proof,  shown  that  the  court  has 
not  a  right  to  try  the  subject  matter. 

2.  Under  the  facts  as  proven,  the  case  was  not  one  which  the 
superior  court  had  power,  under  the  law,  to  try;  the  contract 
was  not  made  or  to  be  performed  in  Greene  county :  Code,  sec- 
tion 3406.  The  money,  if  paid  improperly,  was  paid  in 
Kiclimond,  and  the  law  raised,  if  it  was  paid  improperly,  an 
implied  promise  then  and  there  to  pay  it  back;  that  is  the 
plaintiff's  right  of  action. 
Judgment  reversed. 
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Warner,  Chief  Justice,  concurred. 

Trippe,  Judge,  dissenting. 

I  do  not  think  there  was  any  error  in  the  judgment  of  the 
court  below  in  overruling  the  motion  for  a  continuance,  and 
also  the  motion  for  a  new  trial,  because  of  the  lackes  aud 
want  of  diligence  on  the  part  of  defendant,  aud  dissent  from 
the  judgment  of  reversal  baseil  upon  the  other  grounds. 

In  my  opinion,  where  such  an  action  as  tlie  one  in  this 
case,  is  brought  against  a  railroad  company,  and  the  defend- 
ant pleads  to  the  merits,  including  a  plea  of  set-off,  and  does 
not  plead  to  the  jurisdiction,  it  (the  company)  cannot,  on  tbe 
trial,  raise  an  objection  to  the  jurisdiction  by  motion  to  dis- 
miss, because  of  tacts  appearing  in  the  proof  that  the  contract 
was  neither  made  nor  was  to  be  performed  in  the  county 
where  suit  is  pending.  Such  omission  to  plead,  and  such 
pleas  to  the  merits,  amount  to  a  waiver  of  the  question  of 
jurisdiction  as  much  as  they  would  in  cases  of  suits  against 
individuals.  The  residence  of  an  individual  defendant  is  as 
much  a  necessary  condition  to  the  jurisdiction,  in  a  suit 
against  him,  as  are  the  facts  which  are  required  to  give  ju- 
risdiction in  an  action  against  a  railroad  company,  conditions 
necessary  to  sustain  the  latter  suit.  If  it  is  a  right  or  priv- 
ilege which  may  be  waived  in  the  one  case,  it  is  the  same  in 
the  other,  and  whatever  will  amount  to  a  waiver  by  the  citi- 
zen, will  be  equally  so  when  done  by  the  corporation. 


John  P.  Branch,  plaintiff  in  error,  w.  Alfred  Baker,  de- 
fendant in  error. 

Miles  G.  Dobbins,  plaintiff  in  error,  vs.  Ju6iah  Sibley, 

defendant  in  error. 


[Theso  oases  were  argaed  at  the  Janaary  term.  1874,  and  the  deciatoa  withheld,} 

1.  Actions  brought  by  the  bona  fide  holders  of  bank  bills  which  were 
issued  by  the  bank  payable  to  bearerj  and  which  passed  into  circalafcioa 
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as  money*  cannot  be  controlled  by  the  provisions  of  the  second  para, 
graph  of  the  seventeenth  rection  of  article  five  of  the  conbtituiion  of 
1868,  nor  can  the  illegality  of  sach  issue  by  the  bank,  as  contemplated 
in  said  provision,  be  setup  as  a  dtfense  against  the  right  of  such  holder 
to  a  recovery. 

2.  If  said  provisions  of  the  constitution  were  intended  to  apply  to  such 
cases*  they  are  void  under  the  tenth  section  of  the  first  article  of  the 
federal  constitution,  inasmuch  as  they  not  only  annul  subsisting  con- 
tracts which  were  otherwise  legal  and  valid,  but  impose  upon  the  holder 
of  such  bills  impracticable  conditions  in  cases  of  certain  defenses,  and 
which  practically  deny  all  right  of  recovery. 

3.  The  measure  of  recovery  by  the  owners  of  bank  bills  in  an  action 
against  a  stockholder  in  the  Mechanics*  Bunk  is  to  be  ascertained  from 
the  amount  of  outstanding  bills  of  the  bank  at  the  time  action  is 
brought,  and  such  stockholder's  liability  therefor  is  in  proportion  to 
his  share  of  stock  in  the  bank,  subject  to  be  reduced  by  the  amount  of 
bills  he  has  taken  up  before  the  commencement  of  the  suit  against  him. 

McCat,  Judge,  dissented. 

Constitutional  law.     Banks.    Stockholders.    Before  Judge 
Gibson.     Richmond  Superior  Court.     April  Term,  1873. 

It  18  only  necessary  to  report  the  first  of  the  above  stated 
cases.     The  second  is  similar  to  it  in  all  material  respects. 

Branch  brongiit  assumpsit  against  Baker,  a  stockholder  in 
tlis   Mechanics'  Bank,  to  recover  the  amount  due  on  certain 
bills  or  notes  issued  by  the  said   bank,  and  which  came  into 
the  possession  of  plaintiiT  in  due  course  of  trade,  and  for  a 
valuable  consideration,  making  the  sum  of  $36,680  00  besides 
interest ;  and  for  which  judgment  had  been  rendered  in  favor 
of  said  plaintiff  against  said  Mechanics'  Bank  at  a  previous 
term  of  said  court,  and  executions  issued  thereon,  which  had 
been   returne<l  with  the  entry  of  niUla  bona  thereon,  previ- 
ous to  the  commencement  of  said  suit. 
Xlie  defendant  pleaded  as  follows: 

let.  That  the  evidences  of  indebtedness,  to-wit :  the  bank 
bills  on  which  said  suit  is  predicated,  and  in  said  plaintiff's 
declaration  named,  were  given,  used,  issued,  and  put  into 
circulation  by  the  said  Mechanics'  Bank  during  the  late  re- 
bellion against  the  United  States,  to- wit:  on  the  22d  day  of 
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October^  1861,  with  the  intention  and  for  the  purpose  ofaid- 
iug  and  encouraging  said  rebellion. 

2d.  That  said  bills  were  last  issued  and  put  into  circula- 
tion by  the  said  Mechanics'  Bank  to  the  late  so-called  Con- 
federate States  government,  through  its  officers  and  agents, 
during  the  late  rebellion  against  the  United  States,  to-wit: 
on  the  22d  day  of  October,  1861,  and  on  divers  other  days 
during  the  same  year,  as  a  loan  to  said  Confederate  States, 
and  that  it  was  the  pur[K>se  and  intention  of  the  said  Con- 
fe<lerate  States  government,  and  of  the  said  officers  and  agents 
in  procuring  said  loan  and  receiving  said  bills,  to  aid  ami  en- 
courage said  rebellion,  and  that  fact  was  known  to  the  said 
Mechanics'  Bank. 

3d.  That  at  the  time  said  bills  were  last  issued  by  said 
bank,  the  said  bank  was  amply  able  to  redeem  and  pay  the 
same,  and  the  said  plaintiff,  or  those  under  whom  he  claims, 
failed,  and  neglected  to  demand  payment  thereof,  with  full 
knowledge  that  the  means  of  said  bank  were  constantly  dimin- 
ishing, until  said  bank  failed  and  became  insolvent. 

4th.  That  said  plaintiff  is  not  a  bona  fide  holder  fur  value 
of  said  bills,  and  did  not  receive  the  same  in  due  course  of 
trade,  nor  while  said  bills  were  circulating  as  money,  but 
that  he  bought  the  same  on  speculation,  at  a  very  low  rate, 
to-wit:  at  not  more  than  five  cents  on  the  dollar,  and  after 
the  said  bills  had  ceased  to  circulate  as  money,  and  said  bank 
had  cease<l  to  do  business. 

5th.  That  the  capital  stock  of  said  bank  is  five  thonsand 
shares,  of  the  nominal  value  of  $100  00  each,  of  which  this 
defendant  owns  three  hundred  and  eight  shares,  and  that  all 
the  bank  bills  of  said  bank  issued  and  unredeemed,  amount 
to  $1,500,000  00  or  less,  and  that  all  of  said  bills  were  issued 
before  the  first  day  of  June,  1865,  and  none  of  them  on  or 
since  that  day,  and  that  against  said  bank  no  action  had  been 
brought  on  any  of  said  bills  prior  to  the  first  day  of  January, 
1870,  except  on  $500,000  00  thereof,  or  a  less  amount. 

6th.  That  of  the  total  amount  of  outstanding  unredeemed 
bills  of  said  bauk,  not  less  than  $1,375,000  00  were  issued  to 
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the  Confederate  States  and  the  state  of  Georgia,  during  the 
kte  civil  war,  for  the  purpose,  and  with  the  intention  and 
with  the  knowledge  that  they  would  be  so  useil,  to  aid  and 
encourage  the  rebellion  then  being  made  against  the  United 
States,  and  have  not  been  re-issued  since  said  illegal  issue. 

7th.  That  before  the  cominencement  of  suid  suit,  to-wit: 
on  the  18th  day  of  December,  1869,  and  on  divers  other 
days  before  the  31st  day  of  December,  1869,  this  defendant 
paid  and  re<]eeme<l  bills  of  said  Mechanics'  Bank,  then  out- 
sianding  and  unredeenie<l,  to  the  amount  of  $58,000  00. 

The  plaintiff  demurred  to  the  first  plea  of  defendant,  on 
the  following  grounds : 

Ist.  The  clause  of  the  constitution  of  Georgia,  section  17, 
paragraph  2d,  on  which  the  plea  is  based,  does  not  embrace 
bank  bills  or  notes. 

2d.  The  plea  does  not  allege  that  any  contract  was  made 
between  the  plaintiff  and  defendant,  or  any  other  parties, 
with  the  intention  and  for  the  purpose  of  aiding  and  encour- 
aging said  rebellion  ;  nor  that  it  was  the  purpose  of  any  one 
of  said  parties  to  said  contract  to  aid  and  encourage  the  said 
rebellion,  such  purpose  being  made  known  to  the  other  party. 

3d.  Said  clause  of  the  constitution  of  Georgia  is  void,  be- 
ing in  conflict  with  the  constitution  of  the  United  States,  as 
it  impairs  the  obligation  of  these  contracts. 

And  to  the  second  plea  on  the  same  grounds.  And  to  the 
third,  on  the  ground  that  it  does  not  allege  that  the  plaintiff 
was  the  holder  of  said  notes  or  bills,  at  any  time  when  said 
bank  was  able  to  pay  and  redeem  the  same. 

And  to  the  fourth,  on  the  ground  that  it  is  not  a  proper 
defense  to  said  action,  plaintiff  being  a  bona  fide  holder  of 
said  bank  notes  or  bills,  for  value,  and  entitled  to  recover  the 
full  amount  named  on  the  face  of  said  notes  or  bills. 

And  to  the  sixth,  on  the  grounds  of  demurrer  set  forth  to 
the  first  and  second  pleas. 

And  to  the  seventh,  on  the  following  grounds  : 

1st.  Said  defendant  has  not  redeemed  the  said  amount  of 
bills  named  in  his  plea,  at  their  value  when  first  issued  by 
Vou  Liii.  88. 


I 
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said  bank,  or  at  the  value  named  on  the  face  of  said  bilbor 
notes ;  bufc  that  said  defendant  bought  them  at  a  depreciated 
rate  since  said  bank  became  insolvent,  to-wit:  at  not  more 
than  ten  cents  on  the  dollar,  and  afler  said  bills  had  ceased 
to  circulate  as  money,  and  said  bank  bad  ceased  to  do  busi- 
ness. 

2d.  Said  defendant  is  bound  by  the  charter  of  said  bank  to 
redeem  or  pay  the  full  value  of  said  bills  in  proportion  to  bis 
number  of  shares  as  a  stockholder  in  said  bank,  as  said  value 
is  stated  on  the  face  of  said  bilb,  at  the  time  t4iey  were  fint 
issued  bv  said  bank. 

3d.  Upon  the  grounds  of  demurrer  set  forth  to  the  1st  and 
2d  pleas  of  said  defendant. 

4tb.  Upon  the  ground  that  this  suit  is  founded  on  a  jadg- 
ment  against  Mechanics'  Bank,  rendered  ill  said  superior  court 

of  Richmond  county,  at  the  ..^...  term ofsaid  court;  and 

the  said  defendant  cannot  set  up  as  a  defense  to  this  suit  any 
plea  that  would  have  been  good  as  a  defense  to  said  judgment 
against  said  Mechanics'  Bank,  or  that  would  collaterallj  at- 
tack or  invalidate  said  judgment 

The  court  overruled  the  demurrers  to  defendant's  plens, 
except  that  to  the  fourth.    To  which  ruling  plaintiff  excepted. 

In  the  further  {)rogress  of  the  cause,  the  following  agree* 
ment  of  counsel  as  to  the  facts  of  the  case,  was  submitted  to 
the  jury  as  evidence : 

**  In  the  suits  in  Richmond  superior  court,  of  John  P. 
Branch  against  sundry  parties  (separate  suits,)  as  stxKsk- 
holders  of  the  Mechanics'  Bank,  in  which  the  andersigned 
are  opposing  counsel,  it  is  agreeil  that  the  following  fads 
shall  be  considered  in  evidence — subject  to  objections  to  rele* 
vancy  and  legality — ^and  subject  also  to  be  shown  inoorrect 
by  either  party  by  evidence. 

*'  Ist.  That  the  Mechanics'  Bank  was  incorporated,  and  is- 
sued notes  for  circulation. 

''^i\.  That  the  several  defendants  in  said  suits  are  stock- 
holders to  the  amounts  stated  in  the  several  deolarations. 

''  3d.  That  the  plaintiff  has  the  bills  named  ia  hia  snits> 
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and  had  them  at  the  commencement  of  hie  suits^  and  their 
production  in  court  is  dispensed  with* 

''4th.  Tliai  the  defendants  who  have  pleaded  payment  of 
bills,  have  the  amount  of  bills  stated  in  their  pleas,  and  their 
production  in  court  is  dispensed  with — but  the  time  when 
they  obtained  them  is  subject  to  proof. 

^'  5th.  That  the  total  circulation  unredeemed  by  the  bank, 
but  including  what  has  been  redeemed  by  stockholders,  is 
$1,500,000  00;  of  which  the  sura  of  $675,000  00  was  paid 
out  by  the  bank  to  the  late  Confederate  government  as  a  loan, 
and  the  sum  of  $700,000  OQ  was  in  like  manner  paid  out  to 
the  state  of  Georgia  as  a  loan ;  all  which  loans  were  made  be- 
tween October  1st,  1861,  and  December  31st,  1862. 
"  6th.  That  the  capital  stock  of  the  bank  is  $500,000  00. 
^  7th.  That  the  judgments  against  the  Mechanics'  Bank 
amount  to  $97,483  00,  all  on  bills.     That  there  are  in  suit  in 
the  federal  court,  bills  amounting  to  $13,000  00,  and  in  the 
city  court  of  Augusta,  bills  to  the  amount  of  $1,000  00.  That 
there  are  now  pending  in  Richmond  superior  court  against 
said  bank,  on  bills,  the  following  suits:  S.  D.  Heard,  to  the 
amount  of  $38,025  00;  William  Dougherty,  to  the  amount 
of  $22,181  00;  Thomas  P.  Branch,  to  the  amount  of  $96,« 
000  00 ;  John  P.  Branch,  to  the  amount  pf  $50,000  00. 

'^  That  all  the  above  suits  were  commenced  before  January 
Ist,  1870;  besides  which  were  commenced  the  following  be- 
fore January  Ist,  1870,  and  have  since  that  time  been  dis- 
missed for  want  of  prosecution  :  W.  L.  High,  (two  suits,)  for 
$1,168  00;  M.  G.  Dobbins,  for  $200,000  00;  W.  M.  &  R. 
J.  Lowry,  for  $10,000  00;  A.  D.  Cothran,  for  $2,295  00; 
Daniel  Miller  &  Company,  for  $4,161  00;  William  Hazlc- 
hurst,  for  $22,180  00.  Besides  which  no  suits  against  said 
bank  are  )iending. 

'^  8tli.  That  said  bank  suspended  specie  payment  in  Decem- 
ber, 1860,  and  has  never  since  resumed  payment;  and  since 
the  close  of  the  late  war  has  kept  no  place  for  banking  busi- 
ness, aod  has  ceas.ed  ever  since  that  time  to  do  business  as  a 
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bank ;  and  that  its  bills  have  not  circulated  as  money  iu  or- 
dinary business  transactions  since  the  war. 

''9th.  That  plaintiflT  received  his  said  bills  since  the  war, 
and  before  the  adoption  of  the  present  constitution,  in  the 
due  course  of  business,  and  that  he  paid  for  them  various^ 
prices  varying  from  five  to  ten  cents  on  the  dollar. 

''  10th.  That  previous  to  the  commencement  of  these  suits 
against  the  several  stockholders,  plaintiff  had  obtained  judg- 
ment on  the  bills  sued  on  against  the  Mechanics'  Bank,  and 
that  execution  had  issued  thereon  and  had  been  returned  by 
the  sheriff  of  Richmond  county^  nuJla  bonaJ^ 

It  was  shown  by  evidence  on  the  part  of  defendant  that  he 
had  redeemed,  bona  fde,  by  purchase  at  from  six  to  twelve 
cents  on  tlie  dollar,  bills  of  said  bank  previously  unredeenieil, 
to  the  amount  of  $95,802  00^  of  which  the  sum  of  $68,802 
were  purchased  before  the  31st  of  December,  1869,  and  the 
remainder  since  the  commencement  of  this  ^uit. 

The  plaintiff's  counsel  requested  the  court  to  charge  the 
jury : 

Ist.  That  under  the  charter  of  the  Mechanics'  Bank,  the 
stockholders,  by  the  terms  of  said  charter,  are  not  sureties  and 
only  liable  ultimately,  but  that  they  are  primary  debtors  with 
the  bank,  and  primarily  liable  to  the  billholders. 

2d.  That  it  does  not  matter  what  the  holders  of  the  bills 
paid  for  them,  they  will  not  be  restricted  in  their  recovery  to 
that  price,  but  are  entitled  to  the  full  amount  expressed  uiH>n 
the  face  of  the  bills ;  that  the  price  paid  for  the  bills  can  by 
no  means  affect  the  recovery,  and  the  mere  fact  that  the  bills 
in  this  case  were  bought  at  a  low  rate,  to-wit:  at  five  to  ten 
cents  on  the  dollar,  would  not  affect  the  right  of  the  plaintiff 
to  the  amount  expressed  upon  the  face  of  said  bills. 

3d.  That  a  stockholder  of  the  Mechanics'  Bunk  cannot  set 
up  as  a  defense  to  a  suit  by  a  bona  fide  holder  for  value  of 
notes  of  the  bank,  and  who  holds  a  judgment  against  said 
bank,  the  amount  of  the  notes  redeemed  by  him,  but  said 
plaintiff  is  entitled  to  recover  the  full  value  of  the  face  oC 
the  notes  which  he  holds. 
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4tli.  That  even  if  a  stoekliolder  mtglit  set  off  against  the 
fuit  of  a  bona  fide  holder  of  the  notes  of  the  Mechanics' 
Bank,  the  amount  of  the  notes  of  said  bank  redeemed  by  him, 
when  it  appears  from  the  evidence  that  said  stockhohler 
1)0ug]it  said  bills  for  less  than  the  value  expressed  upon  their 
faces,  he  will  be  restricted  to  the  amount  paid  by  him  for 
said  bills  or  notes. 

5tli.  That  each  stockholder  of  tlie  Mechanics'  Bank  is  lia- 
ble to  the  bona  fide  holder  for  value  of  the  bills  or  notes  of 
faid  bank,  for  the  full  value  expressed  on  the  face  of  said 
bills  without  reference  to  the  amount  of  the  bills  of  said 
bank,  which  «aid  stockholder  may  bold,  no  matter  how  he 
became  possessed  of  them« 

6t!i.  That  the  clause  of  constitutioci)  section  17th,  para- 
graph 2d,  is  void,  being  in  conflict  with   the  constitution  of 
the  United  States,  because  it  impairs  the  obligation  of  these 
contracts, 
7th.  That  said  clause  does  not  embrace  bank  bills  or  notes. 
8th.  That  tlie  Confederate  government  was  an  organized 
government;  and  that  it  was,  tp  a  oertaiu  extent,  a  de  facto 
government.  ^/ 

9th.  That  plaintiff  is  presume<i  to  be  a  bona  fide  holder  of  . 
the  notes  in  his  hands,  and  that  the  clause  in  said  constitution 
of  Georgia  does  not  apply  to  said  notes,  unless  he  was  a  party 
to  such  illegal  contracts  mentioned  in  said  clause. 

10th.  That  said  clause  did  not  embrace  notes  issued  before 
the  rebellion,  nor  any  notes,  unless  the  jury  find  that  they 
n'ere  made,  or  some  of  them,  by  either  or  both  parties,  with 
the  intention  and  for  the  purpose  of  aiding  and  encouraging 
the  rebellion,  and  so  known  to  the  other  party;  or  first,  that 
there  was  such  illegal  principal  contract  made  during  the  re- 
bellion; and  then,  second,  that  the  notes  sued  on,  or  some  of 
them,  were  executed  at  the  same  time,  or  since  said  principal 
illegal  contract  was  made  by  said  parties,  or  either  of  them, 
in   connection  therewith  or  as  consideration  therefor,  or  in 
furtherance  of  said  principal  contract. 
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11  til.  That  a  re-issue  of  a  bauk  note  is  uot  a  making  or 
execution  thereof. 

12th.  That  iu  this  case,  slight  evidence  is,  if  credible,  suf- 
ficient to  cast  u|)on  defendant  the  burden  of  proof  of  his  de- 
fense by  testimony  in  support  of  his  plea;  that  the  jury  naa^ 
look  to  the  dates  of  the  official  connection  of  the  differeut 
officers  of  said  Mechanics'  Bunk,  and  their  deaths,  in  consid- 
ering the  question  as  to  when  said  biils  were  made  or  ezecoted. 

13th.  That  the  mere  circulation  of  said  bills  among  private 
persons,  for  lawful  purposes  during  tiie  rebellion,  was  not 
and  is  uot  illegal, 

14th,  That  although  the  bills  sued  on  may  have  been  issued 
during  the  war,  for  the  purpose  of  aiding  the  rebellion,  and 
on  that  account  illegal,  still,  in  the  hands  of  a  bona  fide  pur- 
chaser, for  value,  without  notice,  they  will  be  upheld,  and  the 
holder  will  be  entitled  to  recover. 

Which  charges  the  court  refused  to  give,  except  the  firstand 
second.     To  which  ruling  the  plaintiff  excepted. 

The  court,  at  the  request  of  the  defendant's  counsel,  chaiged 
the  jury : 
•  ^  1st.  That  under  the  constitution  of  the  state,  and  the  plead- 
ing in  this  case,  the  plaintiff  cannot  recover,  unless  he  proves 
that  the  bills,  which  are  the  foundation  of  this  suit,  were 
not  issued  in  aid  of  the  rebellion  against  the  United  States. 

2d.  That  in  any  event  the  plaintiff  is  only  entitled  to  re- 
cover 6uch  a  sum  as  bears  the  same  proportion  to  the  whole 
amount  of  bills  in  circulation,  less  the  amount  proved  to 
have  been  issued  to  the  Confederate  and  State  governmeots 
in  aid  of  the  war  against  the  United  States,  as  the  defeudaot's 
stock  bears  to  the  whole  capital  of  the  bank. 

3il.  That  the  plaintiff  can  only  recover  the  proportion 
above  stated  of  such  bills  of  the  bank  as  were  sued  on,  on  or 
before  January  1,  1870. 

4th.  That  if  the  defen<1ant  has  redeemed  as  large  a  pro- 
poi*tion  of  all  the  bills  of  the  bank  outstanding  as  hisstodc 
bears  to  all  the  stock  of  the  bauk,  he  is  liable  for  no  more  of 
said  bills. 
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To  which  charges  the  plaiutiff  excepted.  The  jury  fouud 
a  verdict  for  the  defendant. 

Error  is  assigned  by  the  plaintiff  upon  each  of  the  afore- 
said grounds  of  exception.  And  defendant  excepted  to  the 
rulings  and  decisions  of  the  court  as  follows : 

1st.  Defendant  requested  the  court  to  charge  the  jury,  that 
if  said  bills  are  held  to  have  been  illegally  issued,  but  it  is 
held  that  plaintiff  can  recover,  as  a  bcma  fide  holder,  he  can 
only  recover,  as  such,  the  price  he  paid  for  them  with  interest; 
which  charge  the  court  refused  to  give. 

2<1.  Defendant  requested  the  court  to  charge,  that  if  de- 
fendant has  redeemed  the  bills  of  said  bank  to  the  full  amount 
for  which  he  is  liable  under  the  charter,  there  can  be  no  re- 
covery  against  him;  which  the  court  refused  to  give  so  far 
as  relates  to  bills  purchased  since  the  commencement  of  the 
suit. 

Upon  both  of  which  exceptions  error  is  assigned  by  the 
defendant. 

Henry  W.  Billiard  ;  Z.  D.  Habrison^  for  plaintiff  in 
error  in  first  case. 

A.  T.  Akerhan,  for  plaintiff  in  error  in  second  case. 

W.  T.  Gould;  W.  H.  Hull,  for  defendants  in  error  in 
both  cases. 

Warner,  Chief  Justice. 

The  Mechanics'  Bank  was  chartered  prior  to  the  war,  and 
atitltorize<]  to  issue  bills  to  circulate  as  money,  fiy  the  terms 
of  its  charter  ''the  |>ersons  and  property  of  the  stockholders, 
for  the  time  being  in  said  bank,  shall  be  pledged  and  bound 
in  proportion  to  the  amount  of  the  shares  that  each  individ- 
ual or  company  may  hold  in  said  bank,  for  the  ultimate  re- 
demption of  the  bills  or  notes  issued  by  or  from  said  bank 
<Iuring  the  time  he,  she  or  they  may  hold  such  stock,  in  the 
aaacte  manner  as  in  common  commercial  cases,  or  simple  cases 


^ 


612  SUPREME  COURT  OF  GEORGIA. 

Branch  v«.  Baker. 

of  debt/'     When  the  stockhoUlers  accepted  the  charter  of  the 
bank  it  became  a  contract  between  them  and  the  state,  by 
which  they  were  bound^  in  accordance  with  the  terras  thereol 
The  plaintiffs  in  the  several  suits  now  before  the  court  are 
the  billholdcrs  of  the  bank,  suing  on  Qvai  contract,  and  are 
endeavoring  to  enforce  the  same.     The  pleas  of  the  defend- 
ants do  not  allege  ihai  contract  to  have  been  illegal,  because 
it  was  in  aid  of  the  rebellion,  and  if  the  several  matters  of 
defense  set  forth  in  the  defendants'  pleas  are  authorized  by 
the  seventeenth  section  of  the  fifth  article,  paragraph  two  of 
the  constitution  of  1868,  the  same  is  unconstitutional  and 
void  as  to  contracts  made  prior  to  the  date  thereof,  because 
it  impairs  the  obligation  of  the  contract  sued  on  by  creating 
a  defense  to  that  contract,  which  did  not  exist  when  the  con* 
traat  was  made,  and  otherwise  invades  the  rights  of  the  plain- 
tiffs as  to  their  remedy  to  enfot*ce  that  contract,  which  did  not 
exist  at  the  time  the  contract  was  made.     The  pleas  of  the 
defendants  and  the  evidence  offered  thereunder  as  to  the  ille- 
gality of  the  contract  sued  on  by  the  plaintiffs,  constituted  no 
legal  or  valid  defense  thereto  as  against  the  plaintiffs,  who 
are  the  holders  of  the  bills  of  the  bank  issued  in  pursuance 
of  its  charter. 

If  the  stockholders  of  the  bank  had  redeemed  bills  of  the 
bank  prior  to  the  commencement  of  the  plaintiffs'  suits,  to  tlie 
amount  of  their  respective  shares  of  stock  therein,  or  a  pro- 
portional part  thereof,  then  such  stockholders  might  plead 
such  redemption  of  the  bills  of  the  bank  in  discharge  of  their 
liability  as  stockholders  to  the  extent  of  such  redemption  of 
the  bills  of  the  bank  by  them,  before  the  coramencemeut  of 
the  plaintiffs'  suits.  The  plaintiffs,  as  the  billholders  of  the 
Mechanics'  Bank,  are  entitled  to  recover  from  the  stockholdeis 
thereof,  in  the  proportion  which  the  amount  of  the  shares  thai 
each  individual  stockholder  held  in  said  bank  bore  to  theiA* 
debtedness  of  said  bank  to  the  billholders  theredf,  at  the  time 
of  the  commencement  of  the  respective  suits  against  the  babk 
and  the  stockholders  therein,  for  the  redemption  of  the  bills  is- 
sued by  the  bank  in  pursuance  of  the  terms  of  its  charter.    In 
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other  words,  whatever  amount  the  bank  was  indebted  to  the 
billholders  thereof  at  the  time  of  the  coDimencementof  the 
plaintiffs'  suits  on  their  bills,  the  stockholders  are  liable  to  re- 
deem the  same,  in  proportion  as  their  respective  shares  of  stock 
iu  said  bank  bears  to  the  indebtedness  of  tlie  bank  to  the  bill- 
holders  thereof — that  is  the  measure  of  their  liability  un<Ier 
the  charter  of  the  bank  as  accepted  by  them.  In  my  judg- 
ment, the  judgment  of  the  court  below  should  be  reversed  iu 
each  of  the  cases  against  the  stockholders  of  the  Mechanics' 
Bank,  as  well  as  that  against  the  Mechanics'  Bank. 
Judgment  reversed. 

Tbippe,  Judge,  concurred  in  the  first  case  as  follows: 

1.  Actions  brought  by  the  bona  fide  holders  of  bank  bills 
whicii  were  issued  by  the  bank  payable  to  bearer,  and  which 
passed  into  circulation  as  money,  cannot  be  controlled  by  the 
provisions  of  the  second  paragraph  of  the  seventeenth  section 
of  article  five,  of  the  constitution  of  1868,  nor  can  the  ille- 
gality of  such  issue  by  the  bank,  as  contemplated  iu  said  pro- 
vision, be  set  up  as  a  defeuse  against  the  right  of  such  holder 
to  a  recovery. 

2.  If  said  provisions  of  the  constitution  were  intended  to 
apply  to  such  cases,  tliey  are  void  under  the  tenth  section  of 
the  first  article  of  the  federal  constitution,  inasmuch  as  they 
not  only  annul  subsisting  contracts  which  were  otherwise 
legal  and  valid,  but  impose  upon  the  holder  of  such  bills  im- 
practicable conditions  in  cases  of  certain  defenses,  and  which 
practically  deny  all  right  of  recovery. 

3.  The  measure  of  recovery  by  the  owners  of  bank  bills  in 
an  action  against  a  stockholder  in  the  Mechanics'  Bank,  is  to 
be  ascertained  from  the  amount  of  outstanding  bills  of  the 
bank  at  the  time  such  action  is  brought,  and  such  stockholder's 
liability  therefor  is  in  proportion  to  his  share  of  stock  in  the 
bauk,  subject  to  be  reduced  by  the  amount  of  bills  he  has 
taken  up  before  the  commencement  of  the  suit  against  him. 

Id  the  second  case,  as  follows : 
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I  concur  in  the  judgment  rendered  in  this  case  oa  tlie 
grounds  and  for  the  reasons  I  give  for  the  decision  in  the 
case  o(  Branch  vs.  Mechanics^  Bank,  52(2  Oeorgia  Rq^ris,  525. 

McCay,  Judge,  dissented  in  both  cases. 


Albert  B.  Ross,  administrator,  et  al ,  plainiiffis  in  error,  m.  j 

The  Southwestern  Railroad  Company  et  al.,  defend-         1 
ants  in  error.  j 

1.  A  liill  was  filed  by  an  executor,  under  advice,  praying  for  certain  di- 
rections as  to  the  rights  of  some  of  the  legatees,  and  asking  a  decree 
for  the  disposition  of  the  whole  estate  and  his  discharge  as  execator. 
Some  of  the  legatees  were  minors,  and  the  bill  prayed  the  sppoiat' 
ment  of  a  guardian  ad  litem  to  represent  them,  if  necessary,  batfa^ 
ther  set  forth  that  the  mother  of  the  said  minors  was  their  gaardiao, 
appointed  under  the  laws  of  the  state  of  New  York,  where  she  so^ 
they  resided.    The  bill  was  filed  during  the  session  of  the  November 
term.  1869,  of  Bibb  superior  court.     During  that  term,  all  the  parties 
at  interest,  who  were  adults,  appeared.    The  mother,  as  guardian  of 
the  children,  answered  the  bill.     At  the  same  term  an  order  was  taken 
by  consent,  that  the  cause  be  submitted  during  that  term  to  a  jnry  for 
a  decree,  which  was  done  accordingly,  and  a  verdict  and  judgment  en* 
tered  discharging  the  executor—decreeing  that  the  adult  legatees  had 
been  settled  with,  and  that  the  assets  on  hand  be  turned  over  to  the 
mother,  as  guardian  of  the  minors,  according  to  and  under  the  lavs  of 
New  York.     Among  the  assets  were  certain  shares  of  the  Southwestern 
Railroad  Company,  standing  on  the  books  in  the  name  of  the  execu- 
tor.    In  pursuance  of  the  judgment,  the  executor  caused  these  slianA 
to  be  transferred  to  the  mother  guardian  : 

Heldf  that  whilst  this  decree  was  irregular  and  unwise,  it  was  not  vrndt 
and  if  had  in  good  faith,  without  fraud,  and  with  intent  to  protect 
the  minors,  persons  acting  under  it  or  acquiring  rights  under  it,  with' 
out  notice  of  the  irregularity,  will  be  protected. 

2.  Where  minor  orphans  are  in  fact  resident  in  any  state,  the  pn^er 
courts  of  that  state  have  jurisdiction  to  appoint  guardians  of  tbtir 
persons  while  there,  and  of  any  property  they  may  have  or  aeqa^ 
there,  and  this  whether  the  legal  domicil  of  said  minors  be  in  sae^ 
state  or  not.  • 

8.  A  foreign  guardian,  who,  as  such  guardian,  has  belonging  to  thewim 
railroad  stock  of  a  railroad  company  in  this  state,  may,  if  anthorOM 
to  sell  by  the  law  of  the  state  of  his  appointment,  sell  said  stock  sm 
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authorize  its  transfer  upon  the  books  of  the  corporation,  without  ap- 
plication to  anj  of  the  courts  of  this  state. 
i.  The  title  of  the  purchaser  of  stock  in  a  railroad  company  is  complete 
against  everybody  but  the  corporation,  when  the  seller  has  given  on  the 
scrip,  authority  to  the  proper  officer  to  transft^r  upon  the  books,  and  the 
purchaser  has  paid  the  price,  and  the  presumption  is  at  least  prima 
facie  that  the  price  is  paid  when  the  authority  to  transfer  is  given, 
and  the  possession  of  the  scrip  is  delivered. 

5.  When  a  bill  of  review  was  filed  to  review  an  irregular  decree,  In  which 
certain  assets  had  been  decreed  to  be  turned  over  to  a  foreign  guar- 
dian, and  a  final  decree  on  said  bill  of  review,  as  to  the  parties  served, 
was  taken,  in  which  the  aecnrities  of  said  foreign  guardian  were  made 
liable  for  the  waste  of  a  portion  of  the  assets  so  turned  over,  the  com- 
plainants in  said  bill  of  review,  so  far  ratify  the  original  decree  as  that 
they  are  estopped  from  saying  that  said  foreign  guardianship  was  void. 

6.  This  case,  both  as  to  the  law  and  the  facts,  having  been  by  consent, . 
submitted  to  the  chancellor  below,  and  there  being  no  error  of  law,  we 
are  of  the  opinion  that  the  evidence  justifies  his  finding,  and  that  his 
judgment  ought  to  be  affirmed. 

Equity.     Adiniuistrators  and  executors.     GuardiaQ  ai>d 

ward.    Corporations.    Railroads.  Sales.   Jurisdiction,  Stock. 

Xew  trial.     Before  Judge  Hill.  Bibb  Sui>erior  Court.     Oo- 
tober  Term,  1873. 

Joseph  Bond  died  in  1859,  having,  by  his  will,  directed  liis 
executors  and  executrix,  Thomas  H.  and  William  S.  Moughon, 
and  his  wife,  Henrietta  S.,  to  sell  the  whole  of  his  estate, 
both  real  and  personal,  except  such  as  he  had  given  to  his 
wife  for  life,  and  to  invest  the  proceeds,  when  collected,  in  re- 
liable dividend-paying  bonds  and  stock,  iasued  in  the  state  of 
Georgia,  for  the  benefit  of  his  children,  Maria  L.,  Mary  J., 
I^ewis,  Henry  C,  and  after-born  children.     Henry  C.  died, 
and  Joseph  was  born  afterwards.     He  gave  to  his  wife  a  life- 
estate   in  his  dwelling-house  and  lots,  his  horses,  carriages, 
Jjojjsebold  and  kitchen  furniture,  and  stock  of  every  kind  in 
th^  city  of  Macon;  and  his  Colawahee  plantation  in  Dough- 
erty county,  with  all  the  stock,  provisions  and  appurtenances 
on  £he  same. 

J^ud,  at  the  time  of  his  dejith,  owne<l  fiftiy  shares  of  the 
stock  of  the  Macon  Manufacturing  Company,  of  $100  00  each, 
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and  one  hundred  and  twenty-foar  shares  of  st(>ck  of  the  Macon 
Gus  Light  Companj,  of  $25  00  each.  Mrs.  Bond  claimed 
that  this  stock  passed  to  her  for  life,  under  the  will,  as  "stock'' 
in  Macon,  and  so  it  was  ruled  and  decreed  by  tiie  cliaucellor 
on  her  application. 

The  executors  named  qualified,  sold  the  property  as  direc- 
ted, and  from  the  proceeds,  when  collected,  among  other 
tilings,  invested,  on  the  7th  January,  1861,  in  five  huadred 
and  thirty-six  shares,  and  on  the  18th  June,  1861,  in  fifty 
other  shares  of  the  capital  slock  of  the  Southwestern  Railroad 
Company,  and  had  certificates  or  scrip  for  such  stock  issued 
to  them  as  "  T.  H.  and  W.  S.  Moughon,  executors,  and  Mrs. 
H.  S.  Bond,  executrix,  of  the  estate  of  Joseph  Bond,  deceased/' 
And  on  the  4th  March,  1864,  W.  S.  Moughon,  then  the  onlf 
acting  execu(or,  (Thomas  H.  having  died,  and  Mrs.  Bond 
married  to  Charles  L.  Nelson,)  invested  in  fifleen  other  slian*' 
of  the  same  company,  taking  certificate  in  his  name  as  execu- 
tor of  the  estate,  making  in  all  six  hundred  and  one  shares 
of  Southwestern  Railroad  stock  that  he  then  held  as  such  ex- 
ecutor, for  the  benefit  of  Bond's  children  under  his  will. 

Charles  L.  Nelson,  in  the  latter  part  of  1865,  or  first  of 
1866,  with  his  wife,  who  carried  with  her  her  three  youngest 
children,  to-wit :  Mary  J.,  Lewis  and  Joseph  Bond,  remove«l 
to  and  settled  in  the  city  of  New  York.  In  September  of 
1866,  she  visited  Macon  in  the  interest  of  lier  said  tliree 
younger  children,  she  and  her  oldest  daughter,  Maria  L.,  who 
had  intermarried  with  J.  F.  Nelson,  having  been  fully  settled 
with,  and  finding  the  executor  having  their  whole  estate  in 
his  hands,  was  dissipated  in  his  habits,  mismanaging  and 
wasting  the  same,  insolvent  and  largely  indebted  to  the  es* 
tate,  after  consultation  with  her  attorneys,  the  Messrs.  Xis- 
bets,  who  were  also  the  attorneys  of  the  estate,  as  they  bad 
been  of  her  husband  at  his  death,  filed  a  bill  in  equity  against 
him,  as  such  executor,  in  behalf  of  herself,  her  husband  and 
her  four  children,  for  general  account  and  settlement,  also 
for  injunction  against  further  nse,  waste,  sale,  etc.  This 
bill,  being  sanctioned,  was  abandoned  on  consultatioo  widi 
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MoughoD,  and  a  new  bill  fifed  by  him  against  Mrs.  Nelson, 
as  guardian  of  the  three  minor  children,  she  having  in  the 
meantime  been  appointed  their  general  guardian  by  the  sur- 
rogate of  the  city,  county  and   state  of  New  York,   also 
against  hei-self  and  her  husband,  individually,  her  husband  as 
administrator  of  J,  F.  Nelson,  who  was  then  dead,  and  Maria 
L.,  the  other  child.     This  bill  was  returnable  to  the  October 
term,  1867,  of  Bibb  superior  court,  then  in  session,  service 
duly  acknowlc<]ged  by  Charles  L.  Nelson,  as  the  attorney  in 
fact  of  Mrs.  Nelson,  and  as  guardian  of  the  children  of  Muria 
L.  and  for  himself,  and  as  administrator.     It  wtis  also  an- 
swered by  him,  individually,  and  in  his  representative  charac- 
ter, and  by  the  Nisbeta,  as  the  attorneys  of  all  the  defendants. 
And  on  said  bill  so  served  and  answered,  a  consent  decree 
was  rendered  during  the  same  term,  whereby  it  was  decree<l 
that  Mrs.  Nelson  and  her  oldest  daughter  had  been  fully  set- 
tled with  ;  that  the  entire  balance  of  the  estate  in  the  hands 
of  the  executor,  (saying  nothing  of  that  property  in  which 
Mrs.  H.  S.  Nelson  had  a  life-estate)  consisting  of  the  uncol- 
lected promissory  notes  for  sale  of  property,  amounting  to 
about  $100,000  00,  a  note  on  R  K.  Wright  for  principal 
sum  of  about  815,000  00,  secured  by  a   mortgage  on  the 
Royston  place,  a  large  and  valuable  plantation  in  Dougherty 
county;  stocks  and  bonds, the  results  of  investments  by  the 
executors,  amounting  to  upwards  of  $150,000  00,  including 
the  six  hundred  and  one  shares  of  the  capital  stock  of  the 
Southwestern  Railroad  Company,  were  the  property  of  the 
three  minor  children,  Mary  J.,  Lewis  and  Joseph  Bond,  and 
tliat  the  executors  should  turn  them  over  to  the  Messrs.  Nis- 
l>ets,  to  pay  fees  and  expenses  of  that  proceeding;  a  debt  due 
I.  C.  Plant,  for  testator's  monument,  and  then  to  Henrietta  S. 
kelson,  as  guardian  for  her  said  wards.     In  addition  to  this, 
William  S.  Moughon,  the  executor,  independently  of  what  he 
may  have  wasted  of  the  estate,  was  indebted  to  the  estate  by 
note,  ill  the  sum  of  $124,000  00,  for  purchases  at  the  execu- 
tor's sale  of  negroes  and  other  property.     This  note  he  was 
utterly  unable  to  pay,  but  being  possessed  of  a  large  and  val- 


618  SUPllE^IE  COURT  OF  GEORGIA. 

Ross  et  aL  vs.  The  Soathwesterii  Railroad  Coin{>any. 

liable  plantation  in  Dougherty  county,  known  as  the  Mud 
Creek  place,  with  twenty-five  mules  thereon,  he  proposed  to 
surrender  tliat  plantation  and  mules,  which  was  about  all  the 
unincumbered  property  that  he  owned,  in  payment  and  dis- 
charge ef  his  debt  to  the  estate,  and  it  was  decreed,  that  the 
Mud  Creek  place  and  the  mules  go  to  Mrs.  Nelson,  as  guardiaa 
of  these  three  wards. 

Tliis  decree  was  fully  executed,  and  all  the  property,  bonds 
an  J  stock,-  except  the  uncollected  promissory  notes,  turned  over 
and  fully  transferred  to  Mrs.  Nelson,  as  such  guardian. 

Colonel  R.  K.  Hines,  of  Dougherty  county,  was  tiien  ap- 
pointed special  guardian  for  that  county,  for  these  three  chil- 
dren, to  sell  the  Mud  Ci'eek  plantation  for  their  benefit,  which 
he  did  by  proi>er  authority,  on  6th  December,  1869,  to  Benja- 
min H.  Hill,  at  the  price  bf  $29,75000,  one-half  paid  in  cash, 
and  Hill's  non- negotiable  note  for  the  other  half,  given  at 
twelve  months  from  date/  The  cash  received  and  note  was 
paid  over  to  the  New  York  guardian,  less  expense  of  gnar- 
dianship  and  sale.  The  six  hundred  and  one  shares  of  Soath- 
western  railroad  stock  was  transferred  by  W.  S.  Moughon,  as 
executor  on  the  20th  December,  1867,  after  decree,  to  Hen- 
rietta S.  Nelson,  guardian  of  Mary  J.,  Lewis  and  Joseph 
Bond,  and  a  new  certificate  of  stock  issued  to  her  by  that 
company  for  the  same. 

Mrs.  Nelson,  afterwards,  in  New  York,  sold  this  stock  to 
Moses  Taylor,  president  of  the  National  City  Bank  of  New 
York,  and  delivered  to  him  the  scrip  therefor,  indorsed  as  fol- 
lows : 

"I  authorize  T.  M.  Cunningham,  Esq.,  cashier, or  WiIUwb 

M.  Wadley,  president,  to  transfer  the  within  shares  to  Hoses 
Taylor,  president.  Henrietta  S.  Nelson, 

^^  Guardian  of  Mary  Jane,  Lewis  and  Joseph  Bond.'' 

Cunningham  was  the  cashier,  and  Mr.  Wadley  the  president, 
of  the  Central  Railroad  Bank  at  Savannah,  where  the  Sootli* 
western  Railroad  kept  a  stock  book  for  transfers  of  stoc^  «»' 
payment  of  dividends  for  convenience  of  stockholders, and  Iki* 
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was  the  usual  authorization  to  the  officers  for  the  making  of 
transfers  on  such  books. 

The  company  declining  to  allow  the  transfer  on  this  show- 
ing, an  order  was  procured  by  Mrs.  Nelson,  as  guardian,  from 
the  supreme  court  of  New  York,  authorizing  the  sale,  and 
an  order  from  the  ordinary  of  Bibb,  ratifying  and  approving 
said  sale,  also  approved  by  Judge  Cole,  as  chancellor  and  judge 
of  the  superior  courts  of  the  Macon  Circuit  and  Bibb  county. 
The  company  still  refusing  to  allow  the  transfer  made  on  its 
books,  Mrs.  Nelson  applied  by  bill  in  equity  to  the  superior 
court  of  Bibb,  against  the  Southwestern  Railroad  to  compel 
Ihat  company  to  make  the  transfer.    This  bill  being  dismissed 
ou  demurrer,  Moses  Taylor,  president  of  the  National  City 
Bank  of  New  York,  the  purchaser,  filed  his  bill  to  the  same 
coart  against  the  same  company  to  compel  the  transfer,  his 
counsel  being  the  Messrs.  Nisbets,  who  were  employed  for  him 
by  W.  B.  Johnston.     Afier  the  transfers  were  effected,  the 
Central  Railroad  paid  their  fee  for  this  service.     In  the  body  of 
the  bill,  Moses  Taylor  is  stated  to  be  the  complainant;  this  was 
from  inadvertence  of  the  pleader,  as  the  bill  was  backed  as  in 
&vor  of  Taylor,  as  president.     The  defendant  so  answei^ed  and 
and  so  the  decree  was  taken,  it  being  well  understood  on  all 
bands  that  the  bank,  and  not  Taylor,  individually,  was  the 
purchaser. 

This  bill  being  served  and  answered,  came  on  for  trial,  and 
after  solemn  argument  and  full  consideration,  the  court  de- 
creed and  so  directed  that  the  transfer  should  be  made,  and  it 
was  done  accordingly,  and  Moses  Taylor,  president  of  said 
bank,  in  the  meantime  having  sold  said  stock  to  the  Central 
Railroad,  he  immediately  transferred  the  whole  stock  to  that 
company. 

In  December,  1860,  Mary  J.,  the  oldest  of  the  three  child- 
ren, intermarried  with  James  W.  Lockett.  And  in  April, 
J  870,  said  Lockett  and  wife  sued  out  an  attachment  against 
said  Henrietta  S.  Nelson,  as  guardian  of  said  Mary  Jane, 
and  her  hnsband,  Charles  L.,  which  was  levied  on  the  house 
and  lots  in  Ma6on,  the  gas  and  manuiacturing  stock,  the  Col- 
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awahee  plantation  in  Dougherty  county,  in  which  Mrs.  Nel- 
son had  a  liTe-cstatc,  and  Hill  and  Hiues  &  Hobbs  were  gar- 
nished. Tlie  sum  claimed  by  Lockett  and  wife  was  $50,- 
000  00,  as  due  on  account  of  his  said  wife,  Mary.  The  same 
property  had  been  attached  by  other  creditors  as  the  property 
of  Charles  L.  Nelson,  to  satisfy  his  debts.  Mrs.  Nelson  now 
came  forward  and  filed  her  bill  in  equity  to  enjoin  all  these  at- 
tachments, setting  up  an  equal  interest  for  satisfaction  in  the 
property  attached  on  the  part  of  the  two  minor  ciiildren,  and 
asked  that  their  rights  be  protected  as  well  as  those  of  Lockett 
and  wife.  She  also  set  up  herse[)arate  title  to  the  property  as 
against  her  husband  and  his  creditors;  also  that  the  honse and 
lots  in  Macon  had  been  sold  by  order  of  the  court,  in  New 
York,  and  that  Maria  L.,  her  oldest  daughter,  was  the  por- 
chaser,  not  only  of  her  life  interest,  but  of  the  remaining  inter- 
est of  the  children. 

Lockett  and  wife  only  answered  this  bill,  and  in  connection 
with  that  filed  a  cross-bill  against  Mrs.  Nelson  and  her  hus- 
band, the  gas-light  and  manufacturing  companies,  Benjamin 
H.  Hill,  the  Central  Railroad  and  Banking  Company,  tlie 
Southwestern  Railroad  Company,  Maria  L.  Nelson,  Lanier 
&  Anderson,  and  Lewis  and  Joseph  Bond,  minors,  and  a  great 
many  others,  but  those  named  were  the  only  persons  served. 

The  bill  asked  to  review  and  reverse  the  decree  rendered  at 
October  term,  1867,  on  the  complaint  of  William  S.  Mooghon, 
executor,  so  far  as  the  same  affected  them  injuriously,  to-wit: 
in  so  far  as  it  recognized  Mrs.  Nelson  as  the  guardian  of  die 
minor  children  of  Joseph  Bond,  and  directed  their  property 
to  be  turned  over  to  her;  as  it  directed  the  six  hundred  and 
one  shares  of  Southwestern  Railroad  stock  to  be  trans- 
ferred to  Mrs.  Henrietta  S.  Nelson,  as  guardian,  and  as  it 
declared  the  gas  stock  and  manufacturing  company  stock  to 
have  passed  to  Mrs.  Bond  for  life  by  her  husband's  will.  It 
maintained  that  the  sale  of  the  house  and  lots  to  Maria  L. 
Nelson  was  voidj  and  asked  to  have  the  same  so  declared.  It 
claimed  that  the  sale  of  the  Mud  Creek  place  to  Benjamin  H. 
Hill  was  illegal  and  void,  and  asked  to  have  that  so  declared; 
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that  the  several  decrees  and  transfers  under  the  Hame  of  the 
six  hundred  and  one  shares  of  Southwestern  Railroad  stock 
were  all  inoperative  and  void  as  to  the  minor  children,  and 
asked  to  have  the  same  so  declared.  It  asked  that  Henrietta 
S.  Nelson,  as  guardian,  and  Charles  L.  Nelson,  and  Maria  L. 
Nelson,  her  sureties,  should  account  for  all  that  came  to  her 
hands,  including  the  six  hundred  and  one  shares  of  the  South- 
western Railroad  in  case  the  transfers  thereof  were  held  to  be 
good,  and  that  the  Nisbets  be  restrained  from  delivering  to 
Haria  Ij.  Nelson  the  notes  or  proceeds  thereof,  which  she 
claimed  as  bona  fide  purchaser. 

James  T.  Nisbet  was  appointed  guardian  ad  litem  of  Lewis 
and  Joseph  Bond.  Maria  L.  Nelson  answered  this  bill,  in* 
ststing  that  her  title  was  good  to  the  real  estate  and  notes. 

While  these  proceedings  were  pending,  letters  of  adminis* 
tration  were  issued  to  Albert  B.  Ross,  the  clerk  of  Bibb  coun- 
ty superior  court,  as  administrator  of  Joseph  Bond,  deceased, 
and  a  bill  was,  on  the  25th  March,  1871,  filed  in  Bibb  supe- 
rior court,  returnable  to  the  April  term  ensuing,  on  the  com- 
plaint of  said  Ross,  as  such  administrator,  James  W.  Lockett 
and  his  wife,  Mary  Jane,  and  by  said  Lockett  as  the  next 
friend  of  Lewis  and  Joseph  Bond,  minors,  against  the  Cen- 
tral Railroad  and  Banking  Company,  and  the  Southwestern 
Railroad  Company,  in  which  it  was  complained  that  the  de- 
cree of  October  term,  1867,  on  complaint  of  William  S» 
Moughon,  executor,  against  Henrietta  S.  Neldon,  guardian, 
and  others,  was  "  absolutely  void  so  far  as  it  affected  the  rights 
of  complainants,''  that  all  transfers  made  under  it  were  void ; 
thai  the  act  of  the  Southwestern  Railroad  in  permitting  the 
transfer  of  the  six  hundred  and  one  shares  on  its  books,  was 
fraudulent  and  illegal ;  that  no  valid  transfer  thereof  had  been 
made,  but  the  title  thereto  was  still  in  the  estate  of  Joseph 
Bond.  That  the  Central  Railroad  purchased  said  stock  with 
full  notice  of  complainants'  rights.  The  bill  asked  that  the 
certificates  of  said  stock  should  be  canceled  and  new  scrip  is- 
sued to  the  administrator  of  Bond,  and  that  the  dividends 
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since  the  illegal  transfer  to  Mrs.  Nelson  should  be  paiJ  to 
bim,  with  interest. 

James  T.  Nisbet^  as  the  guardian  ad  litem  of  Lewis  and 
Joseph  Bond,  answered  both  bills,  Mrs.  Nelson's  and  Lockett's, 
in  one  answer,  in  which  he  informs  the  court  that  he  had  been 
notified  by  Lewis  and  Joseph  Bond,  one  nearly  of  age,  and 
the  other  a  well  educated  and  intelligent  lad  of  fourteen  or  fif- 
teen, in  a  paper  submitted  from  their  residence  with  tlieir 
mother  in  Kentucky,  that  they  were  content  with  their  pres- 
ent guardian,  the  said  Henrietta  S.  Nelson,  and  desired  her  to 
remain  in  possession  and  control  of  any  and  all  property  be- 
longing to  them. 

At  the  October  adjourned  term,  for  the  year  1871,  and  00 
the  12th  day  of  January,  1872,  a  fiflal  and  absolute  decree  asto 
all  the  matters  embraced  therein  was  rendered  in  the  original 
bill  of  Henrietta  S.  Nelson  in  her  own  right,  and  as  guardian 
of  Mary  J.,  Lewis  and  Joseph  Bond,  against  Maria  Nelson, 
Lockett  and  wife  et  al,^  and  also  of  the  cross-bill  of  Lockctt 
and  wifers.  Mrs.  Nelson  et  aL,  in  which,  following  the  decree 
of  October  term,  1867,  it  was  decreed  that  all  the  property 
belonged  to  the  three  minor  children.     L.  N.  Whittle  and 
James  T.  Nisbet  were  appointed  commissioners  to  receive  the 
Bond  residence  and  lots  in  Macon,  consisting  of  thirteen  or 
fourteen  acres,  the  White  Hill  place,  described  in  the  will  of 
Bond  as  the  Colawahee  place,  and  the  note  and  mortgage  to 
secure  it  on  the  Mud  Creek  place,  given  by  B.  H.  Hill  for  its 
purchase,  on  which  was  due  over  $15,000  00.    In  the  two  first 
Mrs.  Nelson  had  a  life-estate,  and  the  last  was  acquired  ex- 
clusively under  the  decree  of  October,  1867.     Again,  the  note 
and  mortgage  on  F.  K.  Wright  for  the  Royston  place,  oa 
which  was  due  over  $15,000  00,  which  the  commissioners 
subsequently  foreclosed,  sold  out  and  purchased  under  the 
said  decree  for  the  benefit  of  these  three  minor  children,  and 
now  hold  the  same  as  their  properly,  all  the  notes  and  judg- 
ments and  moneys  collected  on  them,  in  the  hands  of  Messrs 
Nisbets  under  the  decree  of  October,  1867,  and  all  the  gas  and 
manufacturing  stock  with  accrued  dividends  on  the  same  and 
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rents  on  the  dwelling-house.  Tlie  commissioners  were  direc- 
ted by  tJiis  decree  to  reduce  the  same  to  cash  by  sale,  as  they 
thought  proper,  and  to  report  to  that  court,  the  fees  of  Lockett 
and  wife  and  Joseph  and  Lewis  Bond  to  be  taxed  by  the  court 
and  paid  out  of  that  fund ;  the  Hoy t  &  Gardner  debt  being  set- 
tled out  of  the  rents  of  the  Colawahee  place;  the  balance  on  the 
judgment  of  Pointer  Brothers  against  Charles  L.  Nelson,  to  he 
paid  by  the  commissioners  out  of  the  assets  and  reimbursed 
out  of  any  money  that  might  be  reached  of  C.  L.  Nelson^s 
property  by  that  proceeding;  the  commissioners  to  keep  sepa- 
rate accounts  of  moneys  received  by  them  from  the  property 
of  Henrietta  S.,  which  was  a  life-estate  in  Colawahee  and  in 
the  gas  and  manufacturing  stock;  of  Maria  Nelson,  which 
was  the  mansion  house  aifd  lots  in  Macon,  the  notes,  bonds 
and  judgments  in  the  hands  of  the  Messrs.  Nisbets;  Nelson's 
property  being  his  interest  in  Sandford's  estate  and  in  notes 
on  Vason  &  Mallory. 

The  cross  and  original  bill  were  retained  in  court  for  a  final 
hearing,  '' when  the  several  matters  and  things  touching  the 
estate  of  Joseph  Bond,  deceased,  and  the  guardianship  of  Mrs. 
Nelson  for  her  three  youngest,  which  are  not  included  and 
covered  by  this  decree,  viz.:  the  stock  of  the  Southwestern 
Railroad  and  the  dividends  thereon  claimed  to  have  been  sold 
and  transferred  to  Moses  Taylor,  Esq.,  in  New  York,  the  as- 
sets and  property  in  the  hands  of  Mrs.  Nelson,  as  guardian,  and 
all  other  property  not  in  this  decree  embraced,  in  which  fur- 
ther and  final  decree  a  full  and  final  settlement  and  accounting 
shall  be  liad  and  taken  between  said  Mrs.  Nelson,  as  guardian 
as  aforesaid,  and  said  three  younger  children  of  Joseph  Bond, 
d€ceai9ed,  when  they  three  shall  be  made  equal,  and  when  Mrs. 
H.  S.  Nelson  be  allowed  the  proper  credits  for  the  value  of 
her  life-estate  in  the  White  Hill  place  and  the  gas  and  man- 
ufacturing stock,  all  of  which  shall  be  settled  in  said  further 
and  final  decree."  This  decree  was  against  the  guardian  and 
the  sureties  on  her  bond. 

The  commissioners  sold  the  Macon  real  estate  and  stock, 
realizing  some  $60,000  00 ;  collected  largely  on  the  notes  and 
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judgments^  sold  out  the  White  Hill  and  Koyston  places,  and 
bought  them  in  for  the  three  younger  children,  and  are  now 
receiving  annual  rents  for  both  places. 

This  decree  absolutely  settled  and  disposed  of  all  the  mat- 
ters in  litigation  in  the  first  original  and  cross-bill,  with  the 
exception  of  the  Southwestern  Railroad  stock,  leaving  nothing 
to  be  adjudicated  but  the  question  whether  that  stock  had 
passed  out  of  the  estate  of  Bond  and  the  children  of  the  tes- 
tator, by  the  transfers  and  decrees  before  stated,  and  this  ques- 
tion was  taken  out  of  these  proceedings  by  the  subsequent  bill 
in  favor  of  Ross,  administrator,  and  others,  against  the  Cen- 
tral and  Southwestern  Railroad  Companies. 

After  this  decree  the  Central  and  Southwestern  Railroad 
Companies  put  in  their  separate  aflswers  to  the  Ross  bill,  in 
which  they  pleaded  that  the  transfer  by  William  S.  Mougbon, 
as  executor,  of  the  stock  to  Mrs.  Nelson,  as  guardian  of  Maiy 
J.,  Lewis  and  Joseph,  passed  the  stock  out  of  the  estate  to 
her,  as  guardian  of  these  children,  and  that  her  transfer  to 
Moses  Taylor,  president,  etc.,  passed  the  title  to  him,  and  oat 
of  the  estate  and  these  children.  The  decree  of  October,  1867, 
and  in  favor  of  Moses  Taylor,  president,  and  transfers  under 
the  same,  were  all  pleaded  in  bar  of  these  proceedings.  By 
an  amended  answer,  an  adoption,  ratification  and  confirmation 
of  the  decree  of  October,  1867,  was  pleaded  and  set  up,  in 
suing  out  the  attachment,  and  by  the  decree  taken  and  ren- 
dered under  the  bill  and  cross-bill  in  January,  1872,  and  by 
the  benefits  which  were  acquired  under  these  proceedings,  all 
of  which  they  had  accepted. 

The  court  to  whom  all  questions  of  law  and  fact  were  sub- 
mitted, decreed  in  favor  of  the  defendants.  The  complain- 
ants moved  for  a  new  trial  upon  the  following  grounds,  to-wit: 
1st.  Because  the  same  is  contrary  to  law  and  evidence. 
2d.  Because  the  court  erred  in  holding  and  decreeing  that 
the  Southwestern  Railroad  Company,  in  transferring  the  six 
hundred  and  one  shares  of  stock  in  dispute,  were  not  charged 
with  notice  of  the  contents  of  the  will  of  Joseph  Bond,  de- 
ceased, and  were  bound  to  take  notice  of  nothing  beyond  what 
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was  stated  in  their  books,  and  contained  in  the  scrip  issued 
for  said  stock,  to-wit:  that  it  was  standing  in  the  name  of  the 
executors  of  Joseph  Bond. 

3d.  Because  the  court  erred  in  holding  that  the  second  mar- 
riage of  Henrietta  S.  Bond,  and  her  removal  to  New  York, 
and  carrying  along  with  her  the  minor  children,  the  children 
of  the  said  Joseph  Bond,  deceased,  was  a  change  of  the  domicil 
of  said  minors  in  law  as  well  as  in  fact 

4tti.  Because  the  court  erred  in  holding  that  at  the  time  of 
the  removal  of  the  minor  children  of  said  Joseph,  they  had 
no  acting  testamentary  guardian  resident  in  this  State,  pre- 
venting their  domicil  from  following  that  of  tiicir  mother,  and 
in  holding  and  deciding  tl^t  the  purchase  of  the  six  hundred 
and  one  shares  of  Southwestern  Railroad  stock  was  not  an  in- 
vestment under  the  third  item  of  the  will  of  Joseph  Bond  for 
the  benefit  of  his  minor  children,  but  was  simply  a  purchase 
by  the  executors. 

5th.  Because  the  court  erred  in  finding  and  decreeing  that 
the  Southwestern  Railroad  Company  made  the  transfer  of  said 
six  hundred  and  one  shares  of  stock  to  said  Moses  Taylor, 
president,  as  aforesaid,  in  good  faith,  under  the  several  orders 
of  the  supreme  court  of  the  city  and  county  of  New  York, 
the  court  of  ordinary  of  Bibb  county,  Georgia,  under  the  de- 
cree of  the  superior  court  of  said  last  mentione<l  county,  had 
and  rendered  on  a  bill  filed  by  said  Moses  Taylor,  president^ 
as  aforesaid,  against  said  Southwestern  Railroad  Company  for 
the  purpose  of  authorizing  and  enforcing  such  transfer,  and  in 
holding  that  these  were  all  ^necessary  partied  to  such  bill  to 
protect  said  Southwestern  Railroad  Company  from  all  dam- 
ages to  complainants  for  permitting  such  transfer. 

Gth.  Because  the  court  erred  in  holding  and  decreeing  that 
William  S.  Moughon,  as  surviving  executor  of  Joseph  Bond, 
deceased,  had  full  and  ample  authority  to  transfer  said  stock 
to  Henrietta  S.  Nelson,  as  guardian  of  complainants,  so  far  as 
sucii  transfer  can  be  made  to  afiect  the  rights  and  liabilities  of 
said  Southwestern  Railroad  Company  for  permitting  the  same 
to  be  done,  either  with  or  without  the  decree  of  the  court  ren- 
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dered  on  the  bill  for  direction  filed  by  said  Moagbon  as  ex- 
ecutor of  Bond. 

7th.  Because  the  court  erred  in  holding  and  decreeing  that 
while  the  proceedings  under  the  bill  filed  by  Moughon,  as  ex- 
ecutor, were  irregular,  and  that  the  court  before  which  said 
case  was  tried,  did  not  get  proper  jurisdiction  of  the  minors 
by  re^on  of  its  failure  to  appoint  a  guardian  ad  litem  to  rep- 
resent them,  yet,  that  the  decree  rendered  therein  did,  as  be- 
tween said  Moughon,  executor,  and  the  Southwestern  Railroad 
Company,  justify  said  railroad  company  in  permitting  the 
transfer  of  the  stock  ^pon  their  books  to  Henrietta  &  Nelson, 
as  guardian,  by  said  Moughon,  executor. 

8th.  Because  the  court  erred  in  holding  and  decreeing  that 
the  complainants  were  estopped  and  barreil  by  their  action  in 
suing  out  an  attachment  against  Mrs.  Henrietta  S.  Nelson, 
guardian^  and  Charles  L.  Nelson,  and  filing  a  declaration  in 
attachment  thereon,  and  by  their  cross-bill  to  the  bill  filed 
•  by  said  Mrs.  Henrietta  S.  Nelson  and  others,  to  enjoin  said 
attachment,  and  for  other  purposes  therein  set  forth,  and  by 
the  various  actions  and  proceedings  under  said  attachment,  and 
said  bill  and  cross-bill,  and  by  the  interlocutory  decree  had 
ui)on  said  bill  and  crass-bill,  from  prosecuting  this  cause 
against  said  defendants,  the  Southwestern  Railroad  Company, 
and  the  Central  Railroad  and  Banking  Company,  and  from 
recovering  said  stock  and  dividends  or  holding  them  liable 
for  the  transfer  thereof. 

9th.  Because  the  Court  erred  in  holding  that  said  decree 
referred  to  in  the  preceding  ground  of  this  motion  is  a  ratifi- 
cation and  confirmation  of  said  previous  decree  and  proceed- 
ings of  said  Henrietta  S.  Nelson  in  her  appointment  as  guar- 
dian, and  as  to  the  jurisdiction  of  said  Court  rendering  said 
decree  over  said  minors,  lyid  that  said  decree  as  to  tlie  trans- 
fer of  the  six  hundred  and  one  shares  of  slock  of  said  &)utb- 
western  Railroad  by  said  Moughon,  executor,  to  said  Hen- 
rietta S.  Nelson,  guanlian  of  said  minors,  was  thereby  made 
valid  and  bin<Iing  on  each  and  all  of  said  minors. 

10th.  Because  the  court  erred  in  finding  and  decreeing  tha^ 
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the  Southwestern  Railroad  Company  is  not  liable  to  complain- 
ants for  said  stock  or  the  dividends  thereon. 

11th.  Because  the  court  erred  in  finding  that  the  Central 
Enilroad  and  Banking  Company  is  the  bona  fde  owner  and 
bolder  of  said  stock,  and  is  not  liable  to  account  to  complain- 
ants ibr  the  same  or  for  the  dividends  tiiereof. 

The  motion  was  overruled  and  complainants  excepte^. 

Whittle  &  Gustin  ;  Poe,  Hall  &  Loftin  ;  B.  H. 
Hill  &  Son,  for  plaintiffs  in  error. 

R.  F.  Lyon  ;  Jackson,  Lawton  &  BasingeBi  for  de- 
fendaots  in  error. 

McCay,  Judge, 

To  say  tliat  the  decree  taken  in  1869,  is  a  void  decree,  sim- 
ply because  no  formal  order  was  taken  making  Mrs  Nelson, 
the  mother  of  these  plaintifi^,  their  guardian  ad  liteniy  not-- 
withstand ifig  tlie  whole  proceeding  was  in  good  faith,  is  to 
pass  a  very  harsh  and  teciinical  judgment.  It  must  be  remem- 
bered that  the  litigation  was  commenced  by  a  bill  filed  in  the 
name  of  the  minors,  by  Mr.  and  Mrs.  Nelson,  as  their  next 
friends,  and  on  this  bill  an  injunction  was  granted.  Before 
any  final  action  was  taken  on  this  bill,  the  executor  filed  a  bill 
for  direction,  etc.,  asking  that  guardians  ad  litem  should  be 
ap[)ointed  for  the  minors,  if  the  court  shouki  think  it  neces- 
sary. Service  was  acknowledged  by  Mrs.  Nelson  as  the  guar- 
dian of  the  children,  ap[K)inted  by  the  New  York  court,  and 
the  court  made  no  formal  appointment  of  a  guardian  ad /item. 
We  are  not  prepared  to  say  that  a  decree  taken  against  an  in- 
fant, ontler  such  circumstences,  is  ipso  facto,  void.  By  the 
cJianeery  practice  in  England,  an  infant  may  be  sued  and, 
ordinarily,  must  be  served.  But  it  has  been  held  that  the 
service  may  be  on  the  parent:  Smith  vs.  Marshall,  2  Atk., 
70.  The  appointment  of  a  guardian  ad  litem  is  not  neces- 
sary to  give  the  court  jurisdiction,  to  entertain  the  suit. 
As  to  infants,  Mr.  Daniel  says:     "There  are  individuals, 
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who,  though  they  may  be  sued  alone  upon  the  record,  yet, 
are  incapable  from  -want  of  maturity  or  weakness  of  tlieir 
intellectual  faculties,  of  conducting  their  own  defense,  and 
must,  therefore,  apply  for  and  obtain  the  assistance  of  others 
to  do  it  for  them :"    Daniel's  Chan.  Prac,,  174, 1  vol.    The 
failure  to  appoint  a  guardian  ad  litems  in  a  regular  chancery 
suit,  Y^uld  seem,  therefore,  rather  an  irregularity  than  a  de- 
fect, like  want  of  service.     It  appears  from  the  eviilence;  in- 
deed, it  is  not  denied,  that  the  whole  proceeding  was  not  only 
in  the  very  best  of  faith,  but  to  the  advantage  of  the  minors. 
What  evil  has  come,  has  been  the  effect  of  subsequent  a<>- 
tion,  and  had  this  decree  not  been  taken,  it  is  probable  the 
effects  would  have  been  lost  by  the  waste  of  the  executor.  It 
is  clear  that  the  infant's  rights  were  defended,  counsel  em- 
ployed of  high  character,  that  a  guardian  did  ap|)ear,  that  suck 
guardian  was,  in  fact,  recognized  by  the  court,  and  that  the 
object  of  the  whole  proceeding,  (though  in  form,  the  minon 
were  defendants,)  was  to  protect  their  estate  by  getting  it  oat 
of  the  hands  of  an  insolvent  executor,  who  had  already  wasted 
much  of  it.  The  court,  who  was,  by  consent,  made  the  judge  of 
both  the  law  and  the  facts,  has,  in  terms,  found  the  proceed* 
ings  complained  of,  to  have  been  instituted  in  good  faith,  and 
to  have  been  for  the  benefit  of  the  minors,  and  this  finding  is, 
in  our  judgment,  supported  by  the  evidence.     But  we  agree 
with  Judge  Hill  in  his  holding  that  the  proceedings  under 
the  bill  of  Mrs.  Nelson,  file<l  in  August,  1870,  to  which  these 
plaintiffs, as  well  as  all  other  parties  atinterest,  were  parties^and 
fully  represented,  ratified  the  decree  of  November,  1867,  nn- 
der  which  Mrs.  Nelson  got  the  control  of  this  stock.    The 
bill  filed  in  that  case  expressly  prayed  a  review  of  the  decree 
of  November,  1867.     The  decree,  under  the  bill  of  1 870,  rati- 
fies the  decree  of  1867.     It  treats  the  pro{)erty  got  by  the 
decree  of  1867  as  the  property  of  the  minors  in  the  bands  of 
Mrs.  Nelson,  as  their  guardian,  and  charges  her  securities  for 
the  waste  of  it.     Can  the  plaintiff  be  permitted  to  treat  a 
foreign  guardian  as  such  for  one  purpose,  and  repudiate  her 
as  such  for  another  purpose?    Surely  these  securities  on  her 
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New  York  guanlianslnp,  cannot  be  legally  charged  with  her 
receipt  of  property  under  this  decree  of  1867,  if  she  did  not, 
under  the  law,  have  a  right  to  get  that  possession.     Nor  was 
it  competent,  in  our  opinion,  for  the  plaintiffs  to  thus  ratify 
the  decree  of  1867,  and  then  reserve  the  right  to  go  on  those 
defendants,  with  the  privilege  of  repudiating  the  guardian- 
ship of  Mrs.  Nelson  in  this  suit.     There  was  in  thiscross- 
bill  of  1870,  a  s]>ecial  prayer  for  a  review  of  the  decree  of 
1867,  and  Monghon,  the  complainant  in  the  bill  of  1867, 
was  made  a  party  to  the  cross-bill.     The  whole  case,  includ- 
ing the  cross-bill,  went  to  trial  in  1871,  without  any  service 
or  appearance  by  Moughon,  and  the  decree,  without  any  reser- 
vation, of  the  review,  treats  Mrs.  Nelsonand  her  securities  as 
guardians,  and  liable  for  what  she  received  and  got  possession 
of  under  the  decree  in  the  bill  filed  by  Moughon.    It  seems  to 
us  that  this  was  not  a  setting  aside  of  the  decree  of  1867, 
hut  an   abandonment   of  the  prayer  for  review.     The  de- 
cree of  1867,  was  on  Moughon's  bill  for  direction   and   for 
leave  to  settle  up  the  estate  in  a  particular  way.     The  decree 
on  the  bill  and  cross-bill  of  1870,  accepts  much  of  this  1867 
decree  as  to  be  accounted  for  by  Mrs.  Nelson  and  her  sure- 
ties, and  charges  the  property  of  the  security  in  tliis  state  for 
her  waste  of  it.     And  whilst  there  is  a  reservation,  as  against 
Mrs.  Nelson,  of  the  right  to  charge  her  in  the  future   with 
the  railroad  stock,  there  is  no  reservation  of  the  right  to  re- 
view tlie  decree  of  1869.     Nor  is  it  clear  that  in  this  reserva- 
tion anything  else  was  intended  to   be  reserved,  but  the  lia- 
bility of  Mrs.  Nelson,  as  guardian,  to  account  for  the  South- 
western Railroad  stock.     There  is  no  express  reservation  of 
any   right  to  ask  a  decree  against  Taylor  or  either  of  the 
railroad  companies,  and  if  it  be  considered  that  in  the  decree 
that  ^was  taken,  Mrs.  Nelson  is  treated  as  the  guardian  of  the 
minors,  and  her  securities  as  such  guardian,  charged  with  her 
defaalt^  it  is  saying  a  good  deal,  to  insist  that  it  was  the  in- 
tent of  this  reservation  to  hold  up  the  right  to  follow   this 
stock,  as  a  specific  thing,  into  the  hands  of  the  defendantsi 
Taylor  and  the  Central  Kailroad  Company.     Whatever  may 
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be  the  rule  as  to  the  power  of  a  widow  wlio  has  married  again, 
to  change  tlie  residence  of  lier  first  husband's  children,  so  as 
t)  affect  any  of  their  legal  rights  to  property,  or  of  inheritance, 
the  fact  is  undisputed  that  the  actual  residence  of  these  was 
changed,  and  that  their  persons  were  in  the  state  of  New  York. 
It  seems  to  us  that  if  the  persons  of  minors  are  in  a  jurisdic- 
tion there  is  a  right  and  duty,  in  the  courts  of  tliat  juristlie- 
tion,  to  appoint  a  guardian  over  their  persons  and  anypro|)er- 
ty  they  may  have  there.     The  appointment  does  not  clothe 
the  guaixliau  with  any  authority  extra-territorial.     Bat  it  is 
not  a  void  appointment,  it  is  good  for  acts  done  in  the  juris- 
diction, as  to  property  actxiaJIy  there.  As  to  this  stock  a  simple 
statement  of  the  facts  is:  It  stood  on  the  books  of  the  South- 
western Railroad  Company,  in  the  name  of  Bond's  executors. 
Under  the  power  given  Mrs.  Nelson,  as  guardian,  by  the  de- 
cree of  1867,  it  was  transferred  on  those  books  to  her,  was  by 
her  sold,  as  guardian,  in  New  York,  under  the  laws  of  Nevr 
York,  to  Moses  Taylor,  who  paid  her  for  it,  and  who  bad  no 
notice  of  any  irregularity,  or  any  defect  of  the  title  of  Mrs. 
Nelson,  as  such  New  York  guardian.     The  transfer  of  the 
stock  on  the  books,  was  by  Moughon,  as  executor,  to  Mrs. 
Nelson,  as  guardian  of  these  minors.     Mr.   Taylor  had  no 
actual  notice  at  the  time  of  his  purchase,  of  even  any  irregu- 
larity in  the  decree  of  1867,  nor  did  he  have  any  actual  notice 
from  wlience  Mrs.  Nelson,  the  guardian,  obtained  the  stock. 
It  is  contended  that  he  is  charged  with  notice  by  the  books 
of  the  corporation ;  that  these  books  showed  the  stock  bad 
stood  in  the  name  of  Bond's  executors,  and  were  transferred 
to  Mrs.  Nelson,  guardian  of  Bond's  children,  and  that  these 
facts  diarged  him  with  notice  of  Bond's  will,  and  of  the  de- 
cree of  1867,  and  that  he  had  these  for  constructive  notice  of 
all  the  plaintiffs'  claim.     As  we  have  said,  we  do  not  think 
the  decree  of  1867  void.     It  was  had  before  a  court  having 
jurisdiction  of  the  subject  matter,  and  certainly  of  some  of 
the  defendants.     The  plaintiffs  to  this  suit  were  parties  to  the 
bill  of  1867.     Their  mother  appeared  by  acknowledgment 
of  service,  as  their  guardian,  and  by  eminent  counsel.      Thft 
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only  defect  so  far  as  the  parties  are  concerned,  was  that  no 
formal  order  was  passed  appointing  a  gnardian  ad  lilem,     A 
guanlian  did  appear,  the  court  recognized  that  guardian,  and 
throughout  tiie  whole  procetdings  the  riglitsof  the  infants  were 
taken  care  of.     If  there  was  a  fault  of  the  court  by  which  the 
guardian  was  permitted  to  get  possassion,  without  security, 
that  was  not  a  fault  which  affected  the  jurisdiction  and  would 
not  vitiate  the  title  of  Mr.  Taylor,  admitting  that  he  is  charged 
with  notice  of  the  decree.     Put  the  case  as  though  he   had 
seen  the  decree :  He  finds,  1st,  a  bill  filed  in  the  name  of  these 
minors,  by  their  next  friend  and  mother,  Mrs.   Nelson,   and 
others,  against  Moughon,  asking  an  injunction  and  praying  a 
distribution;  he  finds  that  injunction  granted.     Nothing  ap- 
pears in  the  record  disposing  of  that  bill  except  the  proceed- 
ing on  the  second  bill.  2d.  He  finds  the  bill  filed  by  Moughon, 
an  acknowledgement  of  service  by  Mra.  Nelson,  as  guardian, 
and  finds  her  recognized  as  such  by  the  court  in  its  decree, 
and  the  stock  ordered  to  be  turned  over  to  her  as  such  gnar- 
dian.    In  our  judgment,  had  he  seen  all  this  it  would  not 
invalidate  his  purchase.     The  decree  was  not  void,  and  a  pur- 
chaser charged   with  notice  of  it,  may  be  nevertheless  an 
innocent  purchaser.     Nothing   unfair  appears;  in  fact,  the 
proceedings  show,  as  well  as  the  evidence  produced  on  the 
present  trial,  that  the  decree  was  for  the  benefit  of  the  minors. 
The  loss  has  not  come  from  the  decree,  but  from  the  mistake 
of  the  judge  in  permitting  Mrs.  Nelson  to  take  the  property 
without  aecurity.     Nor  are*  we  prepared  to  say  that  what  ap- 
peared on  the  books  of  the   railroad  company  was  construc- 
tive notice  to  Taylor  that  Moughon  had  no  right  to  transfer 
to  the  guardian.     Nothing  on  the  books  showed  by  what  au- 
thority Mrs.  Nelson  was  authorized  to  receive  it.     That  the 
stock  stood  in  the  name  of  Moughon,  as  executor,  might,  per- 
haps, put  a  purchaser  on  notice  to  examine  the  will.  But  that 
will  clearly  leaves  the  investment  with  the  executor.  The  stocks 
are  to  be  safe,  and  it  would  be  the  undoubted  right  and  duty 
of  the  executor  to  keep  them  safe.     This  case  is  not  like  the 
case  of  Nutting  et  al  vs.  Thomason  et  aL,  A%ih  Georgia,  34. 
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There  the  stock  stood  in  the  name  of  the  deceased.    Here  it 
stood  in  the  name  of  the  executor.     The  purchaser  from  Mrs. 
Nelson  could  only  be  bound  to  inquire  into  the  authority  of 
Moughon  to  transfer ;  certainly  he  cannot  be  held  to  inquite 
whether  the  transfer  was  a  wise  one.     How  could  he  know 
that  this  was  not  a  sale  to  Mrs.  Nelson,  and  (hat  the  executor 
had  sought  a  safer  investment?     As  against  everybody  ex- 
cept the  railroad  company,  the  title  to  the  stock  passed  by  the 
sale  to  and  payment  by  Taylor.     Such  is,  we  believe,  the  well 
establishe<i  rule.     The  sale  and  transfer  of  the  stock,  with  an 
order  to  transfer  it,  passes  the  title ;  the  transfer  on  the  boob 
is  only  to  protect  the  company  who  may  have  liens  upon  it: 
Angell  &  Ames  on  Corp.,  568,  571.     If  Taylor,  then,  vas 
an  innocent  purchaser  at  the  time  he   bought  and  paid  bis 
money,  no  subsequent  notice,  either  to  him*  or   his  vendees, 
could  aiTect  his  or  their  rights.   Stocks  in  railroads  are  personal 
property,  (see  Code  section  233,)  and  if  legally  sold  by  a  foreiga 
guardian,  accordingto  the  laws  of  the  state  of  the  guardiausbip, 
and  the  possession  thereof  is  transferred,  the  title  is  passed. 
Our  act  of  March  6th,  1856,  recognizes  the  right  of  sale  and 
transfer  by  a  foreign  guardian,  and  there  is  nothing  in  the 
Code  inconsistent  therewith.     Upon  the  whole,  whilst  it  is  a 
sad  thing  that  this  fine  estate  has  been  so  largely  squandered, 
yet,  courts  are  bound  to  see  to  it  that  innocent  purchasers  be 
also  protected  and  whilst  it  would  give  us  great  pleasure  to 
see  these  children  fully  in  possession  of  their  father's  bounty, 
we  do  not  feel  that  the  rules  of  law  justify  us  in  reversing 
the  decree  of  the  judge  below,  whose  full  finding  forms  a 
part  of  the  record. 
Judgment  affirmed. 


Jaspeb  F.  Greer,  administrator,  plaintifF  in  error  vs.  JoHS 
F.  Courson  et  al.,  defendants  in  error. 

The  bill  in  this  case  is  not  maltifarioas. 
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Equity.   Multifarionsnes.   Before  Judge  Bartlett.   Jones 
Superior  Court.    April  Term,  1874. 

For  the  facts  of  tins  case,  see  the  opinion. 

Lyon  &  Irvin,  for  plaintiff  in  error. 

J.  Rutherford,  for  defendants. 

Trippe,  Judge. 

Mrs.  Sarah  Townshend  conveyed  by  deed,  in  February, 
1871,  certain  land  to  her  son,  Dennis  L.  Townshend.     After- 
wards, in  the  same  month,  she  made  a  deed  of  all  her  personal 
property  to  Jasper  F.  Greer,  as  trustee  for  the  children  of  her 
deceased  son,  T.  J.  Townsliend,  and  of  her  deceased  daughter, 
Eh'za  E.  Courson.     A  question  is  made  in  this  case  upon  this 
last  instrument — wliether  it  is  not  a  testamentary  j)aper,  which 
will  be  noticed  hereafter.     In  January,  1872,  Mrs.  Townshend 
executed  another  deed,  with  warranty,  to  one-half  the  land 
conveyed  in  the  first  deeil — to  the  wife  and  children  of  John 
T.  Courson,  who  is  one  of  Mrs,  Eliza  Courson's  children.  Mrs. 
Townshend  died  intestate  in  April,  1872,  leaving  no  other 
property,  and  Dennis  L.  died  in  July  thereafter.     Greer,  the 
plaintiff  in  error,  and  who  is  mentioned  in  the  second  instru- 
ment as  trustee,  took  administration  on  the  estates  both  of  Mrs. 
Townsliend  and  of  Dennis  L.    John  F.  Courson  and  wife  were 
in  possession  of  the  land  mentioned  in  the  deed  to  his  wife 
and  children.     Greer,  as  administrator  of  Dennis  L.,  filed  a 
l)ill  in  October,  1872,  against  Courson  and  wife  to  get  posses- 
sion of  the  land,  and  to  cancel  the  deed  made  to  the  wife  and 
children,  and  asking  for  an  injunction,  and  also  as  adminis- 
trator of  Mrs.  T.  and  as  trustee  aforesaid,  against  all  the  heirs- 
at-law  of  Mrs.  Townshend,  and  the  beneficiaries  under  the 
deed  of  trust — setting  up  that  it  was  claimed  that  said  deed 
was  only  testamentary  and  void,  and  if  so,  that  the  property 
t/ierein  mentioned  became  assets  of  Mrs.  T.'s  estate,  and  pray- 
in  <^r  ^r  a  construction  of  said  instrument,  and  directions  as  to 
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liis  duty  in  the  premises.     This  bill  was  sanctioned  by  the 
chancellor,  and  the  injunction  granted,  with  an  onler  that  the 
land  conveyed  in  the  deed  of  January,  1872,  be  surrendered 
to  the  administrator  of  Dennis  L.  Townshend.     No  demurrer 
was  filed  to  this  bill,  or  exceptions  taken  to  the  order.    Joha 
F.  Courson  tlien  sued  Greer  for  his  share  of  the  property  con- 
tained in  the  Greer  deed,  and  also  brought  suit  for  the  ose  of 
J.  Rutherford,  on  an  order  drawn  by  him  on  Greer  in  Ruth- 
erford's favor,  for  part  of  his  interest  in  said   property,  and 
which  order  was  never  accepted  by  Greer.     Mrs.  Courson 
(wife  of  John  F.  Courson)  and  children  also  sued  Greer  as 
administrator  of  Mrs.  Townshend,  on  a  breach  of  the  warran- 
ty in  their  deed  of  January,  1872,  allying  that  the  previoiB 
deed  to  the  said  Dennis  L.,  was  a  valid  subsisting  encum- 
brance on  the  land,  and  constituted  a  breach  of  the  covenant 
contained  in  their  deed.     Greer  then  amended  his  original 
bill  by  praying  an  injunction  against  these  suits,  and  setting np, 
among  other  things,  that  if  the  paper  called  a  trast  deed,  was 
in  fact  such,  there  were  no  assets  to  meet  the  suit  for  a  breach 
of  covenant,  and  that  John  F.  Courson,  the  husband  and 
father  of  the  plaintiffs  in  that  action,  was  claiming  by  his  svd 
action,  an  interest  under  that  deed.     At  the  October  term, 
1873,  John  F.  Courson,  and  his  wife  and  children,  severally 
demurred  to  the  amended  bill,  on  the  ground  of  multifarioos- 
ness.     At  the  April  term,  1874,  both  demurrers  were  sus- 
tained. 

We  think  that  when  the  case  had  reached  the  state  it  was 
in,  and  after  the  various  suits  set  out  were  instituted  against 
complainant,  he  was  entitled  to  his  bill,  and  it  was  not  multi- 
farious.  In  the  question,  as  to  whether  the  paper  called  a 
trust  deed  is  testamentary  and  void,  (for  it  has  but  two  wit- 
nesses,) all  the  heirs  or  distributees  of  Mre.  Townshend  are 
interested  and  are  proper  parties — for  if  it  is  void,  tliey  take 
the  property.  Dennis  L.  Townshend  is  one  of  these,  andt 
therefore,  Greer,  as  his  administrator,  properly  introdoces 
himself  as  a  party.  John  F.  Courson  is  a  direct  benefictaiy 
under  that  paper,  is  suing  under  it,  and  of  course,  should  be  a 
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party.  Mrs.  John  F.  Courson  and  children  are  properly  parties, 
for  complainant  has  a  right  to  ask  that  their  action  be  enjoined 
until  the  qnestion  as  to  whether  certain  property  in  his  hands 
is  assets  of  the  estate  of  Mrs.  Townshend,  to  be  administered 
as  sueh  by  him,  or  is  the  proi>erty  of  the  beneficiaries  in  the 
trust  deed  is  determined.  If  it  be  the  former,  then  the  adminis- 
trator mi«^ht  be  able  to  respond  to  a  recovery  in  their  action  of 
covenant.  If  it  be  the  latter,  there  would  be  no  assets.  As  the 
case  stands,  he  cannot  plead  with  safety  to  the  action  at 
hw.  The  terms  of  the  trust  deed  are  such  that  the  adminis- 
trator and  trustee  has  the  right  to  get  the  proper  construction 
of  it  by  the  court.  And  as  he  is  one  and  the  same  person, 
the  bill  may  be  said  to  be  in  the  nature  of  a  bill  of  inter- 
pleader. 

If  any  difficulty  on  tlie  part  of  multifariousness  could  grow 
out  of  the  question  raised  in  the  original  bill  as  to  vacating 
the  deed  to  Mrs.  J.  F.  Courson  and  cliildren,  and  recovering 
the  land  therein  mentioned,  that  seems  to  be  remov(*d  by  the 
subsequent  proceedings.     Mrs.  Courson  and  children  have  re- 
sorted to  the  covenant  in  their  deed,  and  set  up  as  a  ground 
for  tlieir  right  to  recover  the  validity  of  the  deed  to  Dennis  L. 
Townshend.     The  question,  then,  as  to  the  right  of  Greer,  as 
administrator  of  Dennis,  to  have  the  deed  to  Mrs.  Courson 
and  children  canceled,  seems  not  to  be  any  longer  in  the  case^ 
and  does  not  arise  in  considering  the  demurrer. 
Judgment  reversed. 


The  Southern  Life  Insurance  Company,  plaintiff  in 
error,  V8,  Mary  V.  Wilkinson  et  al,  defendants  in  error. 

1.  Where  snit  w  brought  by  a  widow  and  child  on  a  life  policff  insaring 
the  life  of  the  husband  and  father,  and  the  plaintiffd  are  the  joint  bene- 
ficiaries under  the  policy,  the  admissions  of  the  widow  are  competent 
evidence  for  the  defendant  on  the  question  of  misrepresentation  made 
in  the  application  for  insurance. 

2.  The  rule  that  a  witness,  who  is  not  an  expert,  must  give  the  facts  on 
which  he  rests  his  opinion  before  he  will  be  allowed  to  state  what  that 
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opinion  is,  applies  to  one  who  is  not  a  physician,  and  by  whom  it  ii 
proposed  to  prove.the  condition  of  the  health  of  a  party. 
8.  The  grounds  on  which  the  conrt  refused  to  withdraw  the  teetimoDj  o( 
the  witnesses,  Sasser  and  Willis,  cannot  exist  at  any  future  trial  of  the 
case,  and  as  the  ol  jection  may  be  cured  in  time  hereafter  it  is  not  nec- 
essary to  consider  these  exceptions  further. 

4.  The  same  may  be  said  as  to  the  defective  notice  to  produce  the  family 
bible.  Such  defect  may  be  cured  by  another  notice.  We  do  not  think 
the  court  erred  in  holding  that  a  notice  to  produce  the  "  fnther's  familj 
bible,''  would  not  force  the  production  of  the  one  described  by  the 
witness  in  this  case. 

5.  But  a  bible  containinz  a  family  record,  in  the  handwriting  of  a  deceased 
daughter,  which  remained  in  the  possession  of  the  mother  until  her 
death,  and  then  went  into  the  possession  of  another  daughter,  from 
whom  the  witness  (a  son)  got  it,  is  competent  evidence  on  the  qaestion 
of  the  age  of  one  of  the  children  of  that  mother.  The  fact  that  the 
witness  states  that  he  did  not  acknowledge  the  record  as  correct,  and 
that  his  mother  said  it  was  copied  by  a  sister  of  witness,  and  it  was  not 
considered  correct  by  the  family,  does  not  render  the  record  incoope* 
tent  as  testimony.  Such  statements  of  the  witness  may  be  considered 
by  the  jury  in  determining  the  weight  to  be  given  to  the  record,  and  it 
is  subject  to  be  weakened  or  strengthened  by  all  the  evidence  iu  refer* 
ence  to  it. 

6.  It  was  not  error  for  the  court  to  refuse  to  charge  the  jury  that  a  delay 
for  several  months  to  give  notice  of  the  death  of  the  party  whose  life 
was  insured  was  a  failure  to  give  notice  in  a  reasonable  time. 

7.  Nor  was  it  error  to  charge  the  jury  that  *'  in  considering  the  qaestion 
as  to  the  false  or  fraudulent  statement  made  by  the  insured,  yoa  may 
consider,  if  you  shall  think  it  throws  light  on  the  question,  how  and  by 
whom  the  insurance  was  gotten  up,  whether  at  the  instance  of  the  in- 
Bured  or  by  the  agent  of  the  company.*'  All  the  surroanding  cireain- 
stances  in  all  contracts  where  fraud  is  charged,  are  matters  for  the  con- 
sideration of  the  jury  which  is  to  pass  upon  it. 

8.  Where  evidence  is  introduced  upon  the  point  of  misrepresentation  fti 
to  the  age  of  the  party  whose  life  is  insured,  which  is  competent,  and 
is  to  be  considered  and  weighed  by  the  jury  in  determining  the  real 
age  of  the  party,  the  court  should  not  in  its  charge,  by  argument,  weakeo 
the  weight  of  the  evidence,  and  say  that  a  portion  of  the  testimonj 
thus  relied  on  docs  not  prove  what  the  party  introducing  it  claims  that 
it  does  show,  and  has  a  right  so  to  argue,  the  more  especially  whem 
that  portion  so  pointed  out  has  to  be  taken  in  connection  with  anothffr 
part,  in  order  to  get  its  full  force. 

9.  When  the  question  put  in  the  application  is  whether  the  applicvk^ 
'*  ever  had  any  serious  illnes;*,  local  disease,  affecdon,  or  personal  ia* 
jury/'  it  was  not  error  for  the  court  to  charge,  that  the  word  "  aerioai 
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qnalified  each  of  the  wordsj  'Mocal  disease/*  ''affection'*  and  "per- 
sonal injury.'* 
10.  Under  the  provisions  of  the  Code,  applications  Yor  insurance  must 
not  only  be  made  in  the  utmost  good  faith,  but  the  representations  con- 
tained therein  are  covenanted  to  be  true  by  the  applicant.  Not  that 
they  are  warranties  so  as  to  vacate  the  policy,  if  any  of  them,  whether 
material  or  not,  are  not  true ;  hut  any  variation  in  them  from  what  is 
true,  whereby  the  nature  or  extent  or  character  of  the  risk  is  changed, 
will,  if  the  policy  makes  them  the  basis  of  the  contract  of  assurance, 
void  the  policy,  whether  they  are  or  are  not  wilfully  and  fraadulently 
made. 

Insurance.  Admissions.  Evidence.  Witness.  Experts. 
Production  of  papers.  Cliarge  of  Court.  Warranty.  Be- 
fore Judge  Hill.  Bibb  Superior  Court.  October  Adjourned 
Term,  1873. 

Defendants  in  error,  the  widow  and  son  of  the  assured,  de- 
clared, in  an  action  of  debt  on  a  policy  on  the  life  of  the  husband 
and  father  for  $10,000  00.  Plaintiff  in  error  pleaded  the 
general  issue,  and  that  the  policy  was  null  and  void,  in  that 
deceased  made  misstatements  as  to  his  age,  and  also  as  to  his 
health,  stating  that  he  was  in  good  health  and  free  from  any 
symptoms  of  disease  at  the  date  of  his  application,  and  that 
he  never  had  any  serious  illness,  local  disease,  affection  or 
personal  injury,  ''except  a  slight  case  of  pneumonia  in  Jan- 
uary lost,'^  whereas  he  did  have  symptoms  of  disease  and  was 
not  in  good  health  at  the  date  of  the  application,  and  had  had 
liver  disease,  etc. 

The  policy  contained  this  stipulation :  ''The  statements  and 
declarations  of  the  assured,  made  in  the  application  for  this 
policy,  and  upon  which  it  is  issued,  are  hereby  made  a  part  of 
this  contract  of  insurance,  and  if  any  of  said  statements  or 
declarations  be  found  untrue,  the  policy  shall  be  null  and 
void.''  It  also  reads:  "In  consideration  of  the  representa- 
tions made  in  the  application  for  this  policy,  and  of  the  sum 
of  $225  34,  to  them  duly  paid  by  Mary  V.  Wilkinson,  etc., 
do  issue,"  etc. 

The  .application  contains  this  stipulation:  "It  is  hereby 
declared  that  the  above  are  true  and  fair  answers  to  the  fore- 
Vou  uii.  86. 
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going  questions.  And  it  is  agreed  bj  the  undersigned  that 
the  above  statements  shall  form  the  basis  of  the  contract  for 
assurance,  and  also  that  any  untrue  or  fraudulent  answers,  or 
any  suppression  of  facts  in  regard  to  the  above  named  person's 
healthy  will  render  the  policy  null  and  void/'  etc. 

The  policy  and  application  were  in  evidence^  also  a  receipt 
of  $226  26,  first  annual  payment. 

Three  letters  from  Dr.  Mitchell,  general  agent,  of  date 
June  13th,  and  August  4th  and  9th,  1870. 

The  first  informs  the  company  that  he  fears  the  policy  is  a 
bad  risk  and  fraud  was  practiced,  but  would  investigate 
further. 

The  second  that  he  has  investigated,  and  at  the  time  of  bis 
application  the  risk  was  good ;  the  rumors  were  originated  in 
malice  to  deceased,  and  perhaps  to  the  company ;  looked  rea- 
sonable because  he  was  so  soon  taken  sick. 

The  third  announces  Wilkinson's  death. 

The  oral  evidence  was  as  follows : 

1st.  J.  T.  Wilkinson,  brother  of  deceased,  and  executor: 
Plaintifis  are  wife  and  only  child  of  deceased,  who  died  13th 
August,  1870;  first  saw  policy  in  possession  of  plaintiff  in 
fall  of  1870;  did  not  give  it  to  him  when  she  did  the  other 
papers,  but  afterwards  did,  to  collect ;  applied  to  the  company 
by  letter,  and  they  sent  blank  to  Leman,  agent,  to  prove 
death;  saw  his  brother, buried;  witness  had  a  bible  which 
had  record  of  birth  in  it;  not  his  father's  bible;  record  in 
handwriting  of  Mrs.  Sandford,  a  half-sister;  this  bible  was 
in  possession  of  his  mother  till  her  death,  then  in  that  of  his 
sister,  Miss  Wilkinson,  from  whom  he  got  it  and  delivered  it 
to  Colonel  Whittle,  plaintiff's  counsel,  who  now  has  it;  his 
mother  said  it  was  copied  by  a  half-sister  of  witness  and  was 
not  considered  correct  by  the  family;  witness  has  his  mother's 
bible* — ^Douay  edition — and  it  has  no  record;  has  not  his 
father's  bible ;  never  knew  anything  about  it,  if  he  ever  had 
one ;  only  knows  his  age  from  the  record  which  they  thoi^t 
wrong,  and  which  makes  him  fifty-four  or  fifly-five,  wluchbe 
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thinks  about  his  age;  was  five  or  six  years  old  when  father 
died. 

2d.  Enoch  C.  Brown:  Knew  deceased  several  years  before 
the  war,  and  served  three  years  in  the  army  with  him;  messed 
with  him,  was  sick  a  good  deal,  constantly  took  liver  pills; 
knows  this  of  his  own  knowledge,  and  from  being  told  so  by 
Wilkinson ;  he  complained  of  ill  health  before,  during  and 
after  the  war,  up  to  the  time  of  his  death;  whenever  they  met 
be  complained;  met  him  frequently  in  Milford  aft^r  the  war; 
always  heard  him  complain  of  affection  of  the  liver  and  dys- 
pepsia, from  the  time  he  first  knew  him  up  to  his  death;  was 
very  sick  a  short  time  before  February,  1870,  of  severe  pneu- 
monia, and  condition  feeble  in  February,  1870;  physicians 
prescribed  medicine  for  dyspepsia  for  him,  and  he  took  it  in 
witness'  presence;  witness  was  troubled  with  it  himself. 

3d.  Dr.  C.  H.  Paul:  Knew  deceased  from  1839  until  his 
death;  attended  him  and  treated  him  in  early  part  of  1860 
for  pneumonia ;  afterwards,  in  the  same  year,  for  affection  of 
the  liver.  Deceased  told  him  before  1870,  that  he  was  taking 
Simmon's  Liver  Regulator  and  Profit's  Liver  Medicine.    In 

1869,  as  he  remembers,  deceased  told  him  he  was  in  bad 
health  and  didn't  know  what  was  the  matter  with  him,  and 
that  he  had  been  taking  the  patent  medicines;  did  not  then 
prescribe  for  him,  but  did,  in  1870;  his  'disease  was  hyper- 
trophy and  induration  of  the  liver;  visited  him  three  or  four 
times;  treate<i  him  for  that  disease,  and  advised  him  to  go  up 
the  country ;  been  practicing  medicine  twenty  years. 

J.  G.  Sasser :  General  health  good ;  saw  him  once  to  six 
and  seven  times  a  week ;  lived  in  a  mile  of  him ;  don't  think 
he  could  have  had  a  badly  diseased  liver  without  witness' 
knowing  it. 

4th.  A.  L.  Willis :  Knew  him  intimately  for  four  years; 
saw  him  two  to  four  times  a  week ;  general  health  good ;  never 
knew  him  permanently  ill  of  any  disease;  died  in  August, 

1870,  or  latter  part  of  July ;  about  forty-three  years  old  when 
he  made  application ;  signed  certificate  as  his  friend;  true,  to 
the  best  of  his  knowledge  and  belief. 
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5th.  J.  L.  Varner :  Was  traveliag  agent  under  Dr.  Mitch- 
ell, general  agent ;  called  and  solicited  insurance  from  disease, 
as  was  usual  in  the  business;  canvassed  Southwest  Georgia; 
got  over  seventy-five  policies;  considered  him  in  good  health; 
good  a  subject  as  ever  insured ;  answers  made  by  deceased ;  wit- 
ness believed  them  true,  from  his  appearance  of  good  health, 
and  his  character  and  reputation  in  neighborhood  ;  sent  com- 
pany over  $3,000  00  insurance  money  that  winter. 

6th.  Dr.  Greorge  M.  Willis:  Is  practicing  physician;  ex- 
amined Wilkinson  for  company;  policy  fiiirly  obtained  on 
Wilkinson's  part;  had  known  Wilkinson  two  years;  attended 
him  in  January,  1870,  for  attack  of  pneumonia;  was  conva- 
lescing from  it  on  18th  February,  1870,  when  application  was 
made ;  too  feeble  to  do  hard  work  ;  not  entirely  well,  but  out 
of  danger ;  said  he  did  not  think  his  application  would  be  re- 
ceived ;  got  medicine  from  witness  in  May  to  acton  his  liver; 
but,  from  his  own  examination,  an^  never  having  heard  of 
any  physician  pronouncing  his  liver  diseased  before  I8th  Feb- 
ruary, thinks  it  was,  at  that  time,  sound. 

7th.  Thomas  Farrow :  Knew  Wilkinson  four  years  before 
his  death  ;  was  informed  that  he  enjoyed  good  health  till  lat- 
ter part  of  1870  or  first  of  1871 ;  understood  he  had  pnea- 
monia,  which  ran  into  consumption  or  liver  disease— don't 
know  which. 

The  jury  found  for  defendants  in  error,  $10,000  00,  with 
interest  from  10th  of  April;  1871. 

Plaintitir  in  error  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit: 

1st.  Because  the  court  erred  in  ruling  out  the  evidence  of 
James  W.  Warren,  that  he  'Miad  a  conv^ersation  witli  Mary 
V.  Wilkinson,  plaintiff,  in  the  summer  of  1871,  iu  reference 
to  a  policy  of  insurance  upon  the  life  of  her  husband,  issoed 
by  the  Southern  Life  Insurance  Company."  In  tliat  convert 
sationshe  said  that  her  husband  ^'  had  liver  disease  at  the  time 
of  his  application  for  said  policy,  and  had  suffered  with  it  ibr 
a  long  time  previous  thereto,  and  that  he  expressed  the  belief 
that  his  application  would  be  rejected  by  the  company,"  upon 
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the  ground  that  "  where  there  are  several  parties  with  no  joint 
iDteresty  the  admissions  of  one  cannot  be  received,  unless  the 
issue  is  of  such  a  character  that  the  effect  of  the  admission  can 
be  restrained  to  him  alone." 

2d.  Because  the  Court  erred  in  ruling  out  the  following 
testimony  of  Enoch  C.  Brown  in  answer  to  second  interroga- 
tory, "when  he  was  a  young  man. he  appeared  healthy,  but 
when  he  matured  in  life  his  diseased  condition  developed ;" 
also  in  answer  to  the  third  interrogatory — **  I  was  sick  my- 
self, and  was  told  my  liver  was  affected ;  his  symptoms  were 
like  mine,  and  the  same  kind  of  medicine  was  taken  by  us." 

3d.  Because  the  Court  erred  in  admitting  the  following  tes- 
timony of  J.  G.  Sasser  which  was  in  reply  to  the  second  cross- 
interrogatory,  as  follows :  "  Can  you  say,  of  your  own  knowl- 
edge, that  W.  W.  Wilkinson  was  a  healihy,  sound  man  in 
1870,  or  at  any  time  during  the  time  you  knew  him?"  "Do 
you  not  know  that  respectable  physicians  pronounced  him  un- 
sound in  1870  and  1871?  Could  he  not  have  been  diseased 
of  the  liver  without  you  knowing  it?"  Answer:  "To  the 
best  of  my  knowledge  and  belief  he  wad,  up  to  his  last  fatal 
illness,  except  a  light  attack  of  pneumonia  in  January  or 
Febuary,  1870.  I  do  not  know  of  any  respectable  physician 
pronouncing  him  unsound  before  his  last  illness.  I  don't 
think  he  could  have  ha4l  a  badly  diseased  liver  without  my 
knowing  it  and  hearing  Fome  complaint."  Also,  in  admiting 
to  the  jury,  the  reply  to  the  third  direct  interrogatory,  which 
was :  "What  was  the  general  health  of  Wilkinson  ?  Did  you 
ever  hear  of  his  being  permanently  ill  of  any  disease?"  An- 
swer :  "His  general  health  was  good.  I  never  did  before  a 
short  time  before  he  died." 

4th.  Because  the  Court  erred  in  admitting  to  the  jury  the 
fbllowiug  evidence  of  A.  L,  Willis,  as  follows:  "I  do  not 
think  a  man  of  his  complexion  could  have  had  a  badly  dis- 
eased liver  without  my  detecting  it  in  his  looks,  or  hearing 
bim  complain  in  some  way." 

6th.  Because  a  subpoena  duces  tecuniy  having  been  served  upon 
James  T.  Wilkinson,  dated  the  7th  day  of  March,  1873,  to 
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produce  on  the  trial  "  the  family  bible  of  the  fatlier  of  William 
W.  Wilkinson,  containing  (he  record  of  the  births  of  tlie  fam- 
ily/' and  thesaid  J.  T.  Wilkinson  having,  in  response  tbereto, 
sworn  that  there  was  no  family  bible  of  the  father  of  said  W. 
W.  Wilkinson,  but  that  there  was  a  bible  purporting  to  be  such 
a  record  wliich  was  in  his  mother's  possession  up  to  her  death, 
and  then  went  into  his  sister's,  Miss  Wilkinson's  pos- 
session, from  whom  he,  witness,  got  it,  but  they  did  not  recog- 
nize it  as  containing  a  correct  record  of  the  births  of  the  family; 
that  the  record  was  neither  in  the  handwriting  of  his  father 
nor  of  his  mother,  but  he  believed  in  the  handwriting  of  Mrs. 
Sanford,  a  deceased  half-sister,  and  that  be  had  given  it  to 
Mr.  Whittle,  the  plaintiff's  counsel ;  and  that  he,  witness,  was 
acting  as  agent  for  plaintiffn,  and  managing  this  case  for  them ; 
the  court,  under  this  state  of  facts,  erred  in  not  requiring  the 
said  bible  to  be  produced  in  court  by  Mr.  Whittle,  who  ac- 
knowledged that  it  was  in  his  office,  just  across  the  street  from 
the  court-house,  defendant's  counsel  stating  that  they  expec- 
ted to  prove  by  said  bible,  and  the  record  therein,  that  the  as- 
sured's  age  was  greater  than  forty-two  by  several  years. 

6th.  Because  notice  having  been  served  upon  the  plaintiff's 
counsel  on  the  7th  of  March,  1873,  to  produce  on  the  trial 
"the  family  bible  of  the  father  of  William  W.  Wilkinson, 
containing  the  record  of  the  births  of  the  family,"  under  the 
facts  set  forth  in  the  seventh  ground  of  this  motion,  the  court 
erred  in  not  requiring  Colonel  Whittle  to  produce  the  bible  in 
bis  possession,  and  at  his  office,  across  the  street. 

7th.  Because  the  court  erred  in  refusing  to  charge  the  jnry 
the  following  written  request  of  defendant's  counsel:  "That 
the  jury  must  be  satisfied  from  the  evidence  that  the  proof  of 
death  is  properly  and  legally  made  out,  and  in  a  reasonable 
time,  and  that  a  delay  of  several  mouths  is  not  a  reasonable 
time." 

8th.  Because  the  court  erred  in  charging  the  jury  on  the 
.point  of  false  or  fraudulent  statements  of  insured  as  follows: 
"In  considering  the  question  as  to  false  or  fraudulent  state- 
ments made  by  the  insured,  you  may  consider,  if  you  shaD 
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think  it  throws  light  on  the  question,  how  and  by  whom  this 
insurance  was  gotten  up,  whether  at  the  instance  of  the  in- 
8uretl,  or  by  the  agent  of  the  company." 

9th.  Because  the  court  erred  in  charging  the  jury,  on  the 
point  of  false  representation  of  the  age  of  insured,  as  follows: 
"'Tlie  defendant  claims  that  the  insured  made  a  false  state- 
ment in  his  application,  as  to  his  age,  and  represented  himself 
as  several  years  younger  than  he  actually  was;  and  that  he 
knew  his  true  age,  and  did  not  make  the  statement  as  to  his 
age  in  his  application  believing  it  to  be  true.  If  the  defendant 
has  proved  this  to  your  satisfaction,  then  I  chai'ge  you  that 
such  false  representation  as  to  age  is  material,  and  wmII  vitiate 
the  policy.  As  before  stated,  defendant  must  prove  this,  but, 
gentlemen,  what  witness  has  sworn  that  hfe  was  over  forty- 
two?  It  is  not  proved  by  proving  the  age  or  ages  and  num- 
ber of  older  brothers  of  the  insured,  unless  there  is  also  proof 
of  the  time  intervening  between  their  birth  or  births,  and  that 
of  the  insured.  Nor  does  the  statement  of  the  insured  in  his 
application,  as  to  the  ages  of  such  older  brothers,  prove  this. 
The  insured  could  not  have  personal  knowledge  of  the  ages 
of  persons  older  than  himself,  and  if  he  made  a  mistake  in 
his  application  as  to  their  ages,  it  would  not  be  of  such  mate- 
riality as  to  avoid  the  policy." 

JOth.  Because  the  court  erred  in  charging  the  jury  on  the 
tenth  question,  whetlier  insured  had  ever  had  any  serious  ill- 
ness, local  disease,  affection,  or  personal  injury;  if  so,  of  what 
nature  and  when  was  it?  as  follows:  "Defendant  further 
claims  that  this  policy  is  made  void  by  the  answer  of  the  in- 
sured to  question  number  ten,  in  application,  in  this,  that  the 
insured  is  required  to  state  what  serious  illness,  local  disease, 
affection  or  personal  injury  he  had  had  in  his  past  life.  To 
this,  it  is  claimed  by  defendant,  that  insured  replied,  'a  slight 
case  of  pneumonia  in  January  previous,'  without  more,  and 
this  is  claimed  by  defendant  to  have  been  fraudulent,  and 
that  the  policy  is  thereby  avoided.  These  expressions  in  the 
question  must  mean  not  only  serious  illness,  but  serious  local 
disease,  or  serious  affection,  or  serious  personal  injury.    Local 
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disease  means  the  disease  of  some  organ  or  part,  as  the  lungs, 
stomachy  bowels,  or  the  like;  but  it  is  not  every  belly-acbeor 
trivial  organic  derangement  in  his  previous  life  that  the  in- 
sured must  remember  and  put  down  in  answer  to  (his  qaes- 
tion.     This  answer  calls  for  the  putting  down  in  answer 
thereto  such  serious  illness  or  local  disease,  or  afiectioOjOr 
personal  injury,  as  by  their  intensity  or  duration  have  im- 
paired the  system,  ancl  jbhereby  diminished  (he  chance  of  the 
duration  of  the  life  of  the  insured,  and  would  thereby  in- 
crease the  risk  of  the  insurer,  or  such  as  by  the  tendency  of 
the  system  to  their  future  recurrence  would  diminish  the 
chances  of  life  and  increase  such  risk ;  something  that  woald 
confine  a  man  to  his*  bed  or  room,  or  lay  him  up.    A  man 
could  not  have  any  serious  illness  who  was  in  camp  fighting 
and  exposed  to  the  hardships  of  such  a  life.    It  means  serious 
chronic  disease.     I  charge  you  that  taking  liver  pills,  witboot 
more,  don't  prove  that  Wilkinson  ha<I  such  a  disease.    And 
if  you  shall  find  from  the  proof  that  his  family  physidan 
made  similar  answers,  in  substance,  to  these  matters  tliat  the 
insured  did,  I  charge  you  to  consider  that  as  bearing  on  the 
question  whether  the  insured  did  not  believe  he  was  troth- 
fully  making  all  the  answers  thereto  that  (he  question  prop^' 
ly  required  of  him.     But  if,  in  accordance  with  the£«  instrno 
tions,  you  shall  find  such  answers  to  be  false,  and  that  tbeJo- 
sured  did  not  believe  them  to  be  true,  (hen  I  charge  yon  thai 
the  policy,  for  this  cause,  would  be  void,  and  you  will  find 
for  the  defendant." 

The  motion  was  overruled,  and  plaintiff  in  error  excepted. 

Jackson,  Nisbet  &  Bacok,  for  plaintiff  in  error. 

Whittle  &  Gustin,  for  defendants. 

Trippe,  Judge. 

1.  The  question  made  in  the  third  ground  of  the  motion  for 
a  new  trial,  is,  as  to  the  admissibility  of  the  testimony  of  J* 
W,  Warren,  by  whom  it  was  proposed  to  prove  certain  ad- 
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missions  of  Mrs.  Wilkinson,  one  of  the  plaintiffs.     This  is 
the  first  point  we  notice — the  first  and  second  grounds  being 
generally  that  the  verdict  is  contrary  to  law  and  the  evi- 
dence, which,  under  the  judgment  we  render,  it  is  unnecessary 
to  consider.     The  court,  on  the  trial,  ruled  out  these  admis- 
sions.   In  this  we  think  there  was  error.     The  policy  of  in- 
snranoe  recites  that  the  premium  was  paid  by  the  beneficiaries 
thereof,  the  plaintiffs.     It  is  made  payable  to  them  jointly, 
and  they  bring  a  joint  action  to  recover  the  amount  of  insu- 
rance.   The  Code,  section  3784,  provides  that  *'the  admission 
of  a  party  to  the  record  is  admissible  in  evidence,  when  offered 
by  the  other  side,  except  in  the  following  cases:  1st.  In  case 
of  a  mere  nominal  party  or  naked  trustee.  '  2d.  When  there  are 
several  parties  with  no  joint  interest,  the  admission  of  one 
cannot  be  received  unless  the  issue  is  of  such  a  character  that 
the  effect  of  the  admission  can  be  restrained  to  him  alone." 
Other  exceptions  are  stated  which  do  not  affect  this  question. 
There  is  nothing  in  this  enactment  which  changes  the  old  rule 
as  laid  down  by  Greenleaf  and  Phillips,  so*  far  as  it  is  appli- 
cable to  the  point  we  are  considering,  but  it  is  rather  a  statu- 
tory indorsement  of  it.     Greenleaf  says  "  if  the  parties  have 
a  joint  interest  in  the  matter  in  suit,  whether  as  plaintiffs  or 
defendants,  an  admission  made  by  one  is,  in  general,  evidence 
against  all :"  Gr.  Ev.,  1,  174.     In  1  Phill.  Ev.  37 1,  it  is  thus 
stated :  ^'It  appears  to  be  a  general  principle  timt  in  a  civil 
suit  by  or  against  several  persons  who  have  proved  to  have  a 
joint  interest  in  the  decision,  a  declaration  made  by  one  of 
thoee  persons,  concerning  a  material  fact  within  Jiis  knowledge, 
is  evidence  against  him  and  against  all  who  are  parties  with 
him  in  the  suit."     It  is  admitted  that  the  interest  must  be 
joint,  and  that  a  mere  community  of  interest,  as  Mr.  Green- 
leaf styles  it,  is  not  sufficient  to  render  the  admission  of  one 
party  evidence  against  his  co-party,  and  the  cases  of  co-ex- 
ecu  tore,  tenants  in  common,  and  trustees  are  given  to  show 
this.     Xn  such  cases  there  is  not  a  joint  interest  that  will 
make  one  individually  liable  on  the  declaration  of  his  co-ex- 
ecutor^ co-trustee  or  co-tenant.     But  where  the  parties  to  a 
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8uit,  either  as  plaiiitifiTs  or  defendants,  set  up  in  a  joint  suit 
a  joint  claim,  resting  on  one  and  the  same  contract,  witban 
issue  applying  to  them  jointly,  the  declarations  or  admissioos 
of  one  are  evidence  against  his  co-plaintiff  or  co-defeDdaot: 
8  Bing ,  309;  1  Stark.  R.,  488;  17  Mass.,  222;  23  Maiae,  69; 
4Harr.&M.,346;  8Mo.,627;  9Huraph.,750;  4Yate6,53i 

2.  No  witness  who  is  not  an  expert  as  to  the  matter  aboot 
which  he  is  testifying,  can  give  an  opinion  unless  he  states  the 
facts  on  which  that  opinion  is  founded.  This  rule  applies  to 
one  by  whom  it  is  proposed  to  prove  the  condition  of  tbc 
health  of  a  party.  We  did  not  untlerstand  counsel  in  ihe  ar- 
gument to  disagree  on  this  point  Tested  by  this  rule,  it  tras 
not  competent  for  the  witness,  Brown,  to  state  that  when  the 
person,  about  whom  he  was  testifying,  "matured  in  life, his 
diseased  condition  developed,"  especially  when  it  was  intend- 
ed thereby  to  prove  that  he  suSered  from  a  particular  disease. 
He  should  have  gone  further  and  stated  the  facts  as  to  the  de- 
velopment of  that  disease.  Nor  was  it  sufficient  to  let  it  io, 
when  the  witness  said  '^he  was  told  that  his  (witness*)  liver 
was  affected,"  and  that  the  party  referred  to  **  had  symptoois 
like  his"  (witness'.)  This  was  too  uncertain  and  indefinite. 
He  neither  said  it  was  true  that  he  himself  had  a  diseased 
liver,  or  stated  anything  showing  it,  or  even  gave  his  own 
opinion  that  it  was  so.  His  only  authority  was,  that  be  was 
told  it.  '  By  whom  ?  Had  he  stated  that  it  was  by  a  physictan 
who  attended  him  and  administered  to  him  for  that  disease, 
the  question  would  be  different.  But  it  would  be  too  loose  a 
rule  to  allow  testimony  like  that  to  be  received,  to  establish 
the  fact  that  a  person  at  a  particular  time  had  a  particular 
disease. 

3.  It  is  only  necessary  to  say  in  reference  Jx)  the  testimony 
of  Sasser  and  \V'illis  that  the  grounds  upon  which  the  court 
put  the  refusal  to  rule  out  or  exclude  their  testimony,  need 
not  exist  at  any  future  trial.  It  may  be  said  that  if  a  paitf 
objects  ta  the  answers  of  a  witness  to  cross-in tern>gatories  put 
by  himself,  the  proper  rule  is  to  withdraw  those  questioo^ 
"We  do  not  say  that  by  not  withdrawing  them  he  loses  aU 
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right  to  move  afterwards  to  have  them  and  the  evidence  with- 
drawn from  the  jury  by  the  court:  10  Georgia,  186;  13 
Ibid,,  611.  We  can  very  easily  conceive  where  the  other 
party  may  have  acted  on  that  part  of  the  testimony  in  the 
further  progress  of  the  cause,  and  perhaps  rested  his  case  on 
it — that,  in  a  certain  stage  of  it,  to-wit :  after  the  argument  is 
concluded  or  the  charge  given  to  the  ju|y,  or  all  witnesses 
dismissed,  the  question  would  be  largely  within  the  discre- 
tion of  the  court.  As  this  difficulty  will  doubtless  not  occur 
hereafter,  nothing  now  need  be  said  on  this  point. 

4.  The  same  may  be  said  as  to  the  notice  to  produce  the 
family  bible.  Any  defect  in  it  may  be  cured  by  another 
notice.  We  do  not  think  the  court  erred  in  holding  that  a 
notice  to  produce  the  "father's  family  bible."  did  not  require 
the  production  of  the  one  describe<l  by  the  witness. 

5.  Was  the  bible  which  was  described  by*  the  witness  ad- 
missible?   As  the  court  put  its  refusal  to  grant  the  new  trial 
on  the  ground  that  it  was  not,  and  as  the  question  was  dis- 
cussed in  the  argument  and  will  certainly  be  presented  again, 
we  will  consider  it.     Section  3772  of  the  Code  provides  that 
"pedigree,  including  descent,  relationship,  birth,  marriage  and 
death,  may  be  proved  either  by  the  declamtions  of  deceased 
persons  related  by  blood  or  marriage,  or  by  general  repute  in 
the  family,  or  by  genealogies,  inscriptions,  family  trees,  and 
similar  evidence."     We  know  of  no  rule  requiring  that  the 
'* genealogy,  inscription,  family  tree,  or  similar  evidence," 
should  be  actually  written  by  the  father  or  the  mother.     If 
the  registry  is  recognized  by  either  as  such — that  is,  by  the 
mother,  the  father  being  dead — is  kept  by  her,  and  after  her 
death  goes  into  the  possession  of  a  daughter,  is  in  the  hand- 
writing of  anothiir  daughter,  who  is  deceased,  and  is  still  pre- 
served in  the  family,  it  comes  within  the  terms  "similar  evi- 
dence," and  is  certainly  equivalent  to  "declarations  of  a  de- 
ceased person  related  by  blood  or  marriage,"  even  if  it  be  not- 
comjHJtcnt  under  other  words  used  in  the  section  quoted.    The 
fact  that  the  witness  who  stated  all  this  added  that  the  mother 
said  it  was  copied  by  the  daughter,  and  that  he  and  the  fam- 
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iljr  (lid  not  acknowledge  the  record  as  correct,  does  not  render 
it  incompetent.  He  did  not  say  in  what  it  was  not  consid- 
ered correct,  nor  did  he  say  that  the  mother,  or  the  daughter 
in  whose  handwriting  it  was,  did  not  consider  it  correct.  The 
facts  stated  by  him  might  be  considered  by  a  jury  in  deter- 
mining the  weight  to  be  given  to  the  registry  as  evidence,  for 
it  certainly  is  not  conclusive,  and  it  is  8ul)ject  to  be  weakened 
or  strengthened  by  all  the  proof  in  reference  lo  it. 

6.  The  question  as  to  giving  notice  of  tlie  death  of  the 
person  whose  life  was  insured  to  (he  company  within  a  rea- 
sonable time,  was  one  for  the  jury,  under  proi)er  instroctions, 
to  be  given  them  in  charge,  and  was  not  to  be  absolutely 
passe<l  upon  by  the  court.  It  was  not  error  to  refiise  to 
charge  as  requested  by  defendant  on  that  point. 

7.  Nor  was  it  error  to  charge  the  jury,  tliat  *'in  conside^ 
ing  the  question  as  to  fraud,  you  may  consider  if  yoa  think 
it  will  throw  any  light  on  the  question,  how  and  by  whom 
the  insurance  was  gotten  up,  whether  at  tlie  instance  of  the 
insured  or  by  the  agent  of  the  company."  It  was  only  say- 
ing that  they  might  consider  the  circumstances  attending  the 
whole  transaction.  The  matter  referred  to  might  be  of  greater 
or  less  weight,  as  the  jury  should  weigh  it  in  the  light  of  all 
the  other  evidence. 

8.  We  think  the  court  went  too  far  in  its  charge  to  the 
jury,  as  excepted  to  in  the  eleventh  ground  of  the  motion  for 
a  new  trial.      The  defendant  introduced  evidence  to  show 
that  misrepresentations  had  been  made  in  the  application  as  to 
the  age  of  the  insured.     Without  giving  an  opinion  as  to  the 
strength  or  force  of  that  testimony,  we  say  the  court  below 
should  liave  refrained  from  chavging  that  a  portion  of  that 
testimony  did  not  show  what  the  defendant  claimed  it  did. 
The  application  stated  the  age  of  the  insured  to  be  forty-two, 
and  two  of  his  brothers  to  be  forty-four  and  forty-six,  respec- 
tively.    That  indicated  pretty  strongly  that  there  were  two 
years  between  their  several  births.     From  the  testimony  of 
one  of  those  brothers,  it  seemed  he  was  about  four  years  older 
than .  the  application  made  him.     If  the  difference  bet^reea 
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applicant's  age  and  that  brother's  was  represented  by  him  to 
be  four  years,  or  two  years,  (and  did  not  defendant  have  the 
right  80  to  argue?)  would  it  not  suggest  that  the  applicant 
was  as  much  older  than  tlie  age  stated  by  him,  as  his  elder 
brother  was  proved  to  be  over  the  age  which  was  given  to  him 
in  the  application?  Certainly,  when  all  this  testimony  is 
looked  to,  the  charge  of  the  court  went  beyond  its  powers,  as 
indicated  in  section  3248  of  the  Code. 

9.  One  of  the  questions  in  the  application  was,  whether  the 
/ipplicant  "ever  had  any  serious  illness,  local  disease,  affection, 
or  personal  injury,"     There  was  no  error  in  the  construction 
given  to  tliis  by  the  court.     The  charge  was,  that  the  word 
*' serious"  applied  to  and  qualified  each  of  the  terms  "local 
disease,"  "affection"  and  "personal  injury."     Any  other  con- 
struction would  have  required  the  applicant  to  comply  with 
an  impossibility,  and  would  be  trifling  with  his  rights  and 
with  common  sense.     To  have  asked  one  over  forty  years  of 
age  to  state  every  "affection,"  "local  disease"  or  "personal 
injury"  which  he  might  have  had  or  endured  in  his  lifetime, 
whether  serious,  or  light  and  trifling,  would  be  absurd.     No 
one  could  possibly  meet  such  a  question,  and  it  would  make 
the  catalogue  nonsense  as  to  all  practical  purposes  when  it  ap- 
peared.    The  object  of  the  question  was  patent,  and  a  proper 
one,  and  the  direction  given  by  the  court  meets  it. 

10.   We  are  aware  of  the  strict  rulings  in  most  of  the  de- 
cisions, that  where  the  statements  of  the  insured  are  incorpo- 
rated into  the  contract  of  insurance,  and  are  made  the  basis  of 
it,  they  are  held  to  be  warranties :  6  Cush.,  341 ;  1  Bigelow, 
252;  Ibid.,  173;  Ibid.,  76;  1  C.  &  P.,  360;  2  Comp.  M., 
3  iS,  and  numerous  others.    Jn  many  of  these  it  was  held  that 
the  question  of  tl^  materiality  of  the  representations  or  mis- 
representations was  a  matter  that  could  not  be  set  up  by  the 
insured    or  the  beneficiaries  in  the  policy,  tliat  when  they 
amounted  to  warranties,  the  truth  of  them  was  the  only  ques- 
tion, and  it  could  not  be  said  that  they  were  unimportant 
:>r  immaterial  so  as  to  avoid  the  effect  of  their  being  untrue. 
We  think  the  provisions  of  our  Code  determines  this  ques- 
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tion.  It  is  therein  provided  that  "every  application  for  in- 
surance must  be  made  in  the  utmost  good  faith,  andthe rep- 
resentations contained  in  such  application  are  oonsideredas 
covenanted  to  be  true  by  the  applicant.  Any  variatioo  by 
which  the  nature  or  extent  or  character  of  the  risk  is  ehmgd^ 
will  void  the  policy :''  Section  2802.  The  next  section  adds: 
"Any  verbal  or  written  representation  of  facts  by  tiie  assured 
to  induce  the  acceptance  of  the  risk,  if  material,  most  be  tne 
or  the  policy  is  void."  Under  these  and  the  other  proviaons 
in  the  Code  on  this  subject,  we  do  not  think  that  such  repre- 
sentations as  we  are  considering  amount  to  warranties,  so  as 
that  the  policy  will  be  vacated  if  any  of  them  are  nntroe, 
whether  material  or  not.  But  the  proper  construction  is  that 
if  there  be  any  variation  in  them  from  what  is  true,  whereby 
the  nature  or  extent  or  character  of  the  risk  is  changed,  the 
policy,  if  it  makes  them  the  basis  of  the  contract  of  assaraoce, 
will  be  void,  and  that  this  will  be  so  whether  they  are  or  are 
not  wilfully  or  fraudulently  made. 
Judgment  reversed. 


CASES  ARGUED  AND  DETERMINED 


IN  THB 


^^upremif  ^oitit  uf[  mtort^iHf 


AT  ATLANTA. 


J^NUA.RY  TERM,  1875. 


Present— HIRAM  WARNER,  Chief  Justice, 

H.  K.  McCAY,  \  T„„^„ 

ROBERT  P.  TRIPPE,  ;Ju»»"«- 


Eugene  S.  Balun  &  Company  et  aL,  plaintiffs  in  error,  vs. 
M.  Ferst  &  Company  et  al.,  defendants  in  error. 

The  refub»1  of  a  motion  to  dissolre  an  injunction,  granted  on  order  to 
show  cause,  is  not  sabject  to  review  by  this  court,  under  sections  8212 
et  seq,  of  the  Code,  even  though  said  motion  may  have  been  made  by 
defendants  who  have  had  themselves  made  parties  since  said  writ  was 
ordered  to  issue.  This  principle  applies  as  well  to  a  motion  to  vacate 
the  appointment  of  a  receiver.     (R.) 

Injunction.     Receiver.     Before  the  Supreme  Court.    Jan- 
aary  Term,  1875. 

The  above  head-note  explains  itself. 

West  &  Cunningham;  A.  T.  Akebman^  for  plaintiffs  in 
error. 

J.  R.  Saussy;  Howell  &  Denmark;  Jackson,  Law- 
ton  &  Basingeb;  George  A.  Mercer^  for  defendant& 
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Herringtoo  vs.  The  State  of  Georgia. — Davis  o«.  Simi. 

C.  C.  Herrington,  plaintiff  in  error,  vs.  The  Statb  op 

Georgia,  defendant  in  error. 

Where,  afler  the  argument  of  a  criminal  case  in  this  conrt,  bot  before 
the  judgment  is  pronounced,  the  defendant  dies,  the  proceedings sbste, 
and  no  decision  will  be  pronounced.     (R.) 

Criminal  law.     Practice  in  the  Supreme  Court.    Before  the 
Supreme  Court.    January  Term,  1875. 

The  above  head-note  sufficiently  reports  this  case. 

W.  F.  Wright;  Peepi.es  &  Howell,  for  plaintiff  ia 
error. 

John  T.  Glenn,  solicitor  general,  for  the  state. 


M.  C.  Davis,  plaintiff  in  error,  V8,  Thomas  W.  Sims,  »dr 

ministrator,  defendant  in  error. 

'Where  the  clerk^s  certificate  to  the  bill  of  exceptions  is  not  signed,  Iwt 
has  simply  the  seal  of  the  court  thereto  attached,  the  writ  of  error  wiu 
be  dismissed.     (R.) 

Bill  of  exceptions.    Certificate.    Seal.     Practice  id  the Sa- 
prerae  Court.    January  Term,  1875. 

The  above  head-note  explains  itself. 

L.  L.  Middlebrooks,  for  plaintiff  in  error. 

E.  WoMACK,  for  defendant. 
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CoRLEY  &  DoRSETT,  plaintiffs  in  error,  vs.  Georgia  Rail- 
road AND  Banking  Company,  defendant  in  error. 

Wliere  there  is  no  certificate  of  the  clerk  attached  to  the  bill  of  excep- 
tions, bat  in  the  same  package  therewith  is  found  a  certificate  in  the 
DBoal  form,  bat  having  no  entry  thereon  designating  to  which  case  it 
belonged,  which  the  clerk  of  this  court  stated  was  received  afler  the 
other  papers  in  the  case,  it  having  been  forwarded  in  response  to  a  let 
ter  by  him  to  the  clerk  of  the  court  below  informing  him  that  he  had 
failed  to  forward  such  certificate  with  the  papers,  the  writ  of  error  wil 
be  dismissed.    (R.) 

Bill  of  exceptions.    Practice  in  the  Supreme  Court.    Jan- 
uary Term,  1875. 

The  above  head-note  reports  this  case. 

J.  J.  Floyd  ;  L.  L,  Middldbrooks,  for  plaintiffs  in  error. 

Clark  &  Pace,  for  defendant. 


Sarah  C.  Grady,  trustee,  et  at,  plaintiffs  in  error,  vs,  Na- 
thaniel H.  Barden,  defendant  in  error. 

• 

The  fact  that  the  defendant  in  error  was  the  clerk  of  the  superior  court 
who  certified  the  transcript  of  the  record  and  the  bill  of  exceptions, 
does  not  cure  the  absence  of  service.    (R.) 

Service.    Officers.     Practice  in  the  Supreme  Court.    Jan- 
uary Term,  1875. 

When  this  case  was  called  a  motion  was  made  to  dismiss 
the  writ  of  error  because  no  service  appeared  on  the  bill  of 
exceptions.  It  was  replied  that  the  defendant  in  error  was 
tJie  clerk  of  the  superior  court  who  certified  the  record  and 
bill  of  exceptions,  and  therefore  had  full  notice  of  all  the  pro- 
ceeding^ in  the  case.     The  writ  of  error  was  dismissed. 

B.  H[.  BiGHAM ;  F.  M.  Longley,  by  brief,  for  plaintiffs 
in  error. 

JE.  H-  WoRRiLL;  James  M.  MoBLEY,for  defendant. 

Vol.  liii.  86, 
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•-     -  - 

m 

William  T.  Colbert,  sheriff,  plaintiff  in  error,  vs.  W.A. 
Parish  &  Company  et  al.,  defendants  in  error. 

An  award  upon  a  bill,  to  which  the  sheirff  was  made  a  party  nmplj 
for  the  purpose  of  enjoining  him  from  selling  under  an  ezecalioo, 
containing  recitals  charging  such  oflScer  with  a  large  sum  of  mooeji 
does  not  estop  him  from  traversing  such  recitals  on  a  role  ftgiinit 
him  b&sed  on  such  award,  although  it  may  have  been  made  the  judg- 
ment of  the  court. 

Arbitrament  and  award.  Sheriff.  Judgments.  Estop- 
pel. Before  Judge  Bartlett.  Morgan  Superior  Court 
September  Term,  1874. 

For  the  facts,  see  the  decision. 

BiLLUPS  &  Brobston,  for  plaintiff  in  error. 

H.  D.  McDaniel,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  rule  against  the  sheriff  of  Morgan  coantj,t»H- 
ing  upon  him  to  show  cause  why  he  should  not  pay  to  the 
plaintiffs'  attorney  the  sum  of  0778  00,  which  was  awarded 
to  them  from  the  proceeds  of  certain  property  alleged  to  have 
been  sold  by  the  sheriff.  The  sheriff  answered  the  rule  de- 
nying his  liability  to  pay  the  money  under  a  rule,  as  sheriff, 
for  the  reasons  therein  set  forth.  The  plaintiffs  traverser!  the 
sheriff's  answer,  and  on  the  trial  of  that  issue,  the  jury,  un- 
der the  charge  of  the  court,  found  a  verdict  against  the 
sheriff.  A  motion  was  made  for  a  new  trial  on  the  several 
grounds  set  forth  therein,  which  was  overruled  by  the  court, 
and  the  sheriff  excepted. 

It  appears  from  the  evidence  in  the  record,  that  in  the 
year  1866,  Lane  foreclosed  a  mortgage  on  certain  described 
mill  property,  and  had  the  same  levied  on  and  advertised 
for  sale  by  the  sheriff.  Nash,  one  of  the  copartners  w 
the  mill  property,  filed  a  bill  praying  for  an  injunetioo  to 
restrain  the  sale  of  the  property,  and  the  sheriff  was  ttoi^ 
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a  formal  party  to  that  bill  for  the  purpose  of  tlie  injunc- 
tion only;   no  writ  of  subpoena  was  prayed  for  against  the 
slieriflP  in  tliat  bill.     Subsequently  to  the  granting  the  in- 
junction, it   appears  that    the    parties  in    interest,  to- wit: 
Nash,  the  complainant  in  the  bill,  and  Morrison,  Nail  and 
Lane,  the  defendants,  agreed  to  refer  the  matters  in  contro- 
versy between  them  to  two  arbitratX)rs,  who  mad^  an  award, 
fvhich  was  afterwards  made  the  judgment  of  the  court     It 
does  not  appear  that  the  sheriff  had  anything,  to  do  with  this 
submission  and  award,  or  that  he  was  a  party  thereto  in  any 
manner  whatever,  except  that  he  acknowledge<]  service  on  the 
injunction  bill.     There  are  several  facts  recited  in  .the  award 
by  the  arbitrators  which  go  to  charge  the  sheriff,  and  the 
question  is,  whether  the  sheriff  was  bound  by  that  award  and 
the  recitals  contained  therein,  so  as  to  estop  him  from  show- 
ing the  truth  of  the  matters  involved,  on  the  trial  of  the 
issue  on  the  rule  taken  against  him  for  the  money  claimed 
under  that  award?    The  court  charged  the  jury  "that  if 
they  believed  the  award  and  decree  existed,  they  should  find 
the4s8tie  in  favor  of  the  movants,  and  that  the  rule  should 
be  made  absolute."    The  general  rule  that  the  judgment  of 
a  court  having  jurisdiction  of  the  parties  and  the  subject 
matter,  is  conclusive  between  parties  and  privies  as  to  the 
facts  directly  in  issue  which  it  decides,  nntil  reversed  or  set 
aside,  is  recognized.     But  in  this  case  th^  sheriff  bad  no  per- 
sonal interest  in  the  subject  matter  of  the  original  bill,  and 
he  was  only  made  a  party  thereto  because  he  was  the  officer 
appointed  by  law  to  execute  the  process  of  the  court,  and 
the  only  effect  of  his  acknowledgment  of  service  on  the  bill 
was  to  show  tliat  he  had  notice  of  the  injunction  restraining 
him   from  the  execution  of  that  process.     In  no  other  sense, 
and  for  no  other  l^al  purpose,  could  the  sheriff  have  bieen 
properly  considered  a  party  to  that  bill,  and  he  was  not  bound 
by  the  agreement  of  the  parties  to  that  bill  to  submit  their 
i)ri  vate  claims  to  the  award  of  arbitrators  and  the  decree  ren- 
dered    thereon.     The   award  and   the  decree  of  the  court 
tijereon   did  not  estop  the  sheriff^  as  a  public  officer,  when 
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ruled  for  a  violation  of  his  official  conduct,  from  showing  the 
truth  of  the  case  because  lie  had  acknowledged  service  of  the 
writ  of  injunction,  as  before  stated.  The  sheriff  had  no  per- 
sonal interest  in  the  subject  matter  referred  to  the  arbitrators 
by  the  parties  to  the  injunction  bill,  and  was  not  bound  by 
their  judgment  in  relation  thereto ;  his  official  conduct  as 
sheriff  was' not  submitted  by  Am  to  the  arbitrators  for  their 
judgment  and  decision,  and  therefore  he  was  not  bound 
by  it.  ^ 

Let  the  judgment  of  the  court  below  be  reversed. 


Porter  Fleming,  plaintiff  in  error,  vs.  George  W.  Wil- 
liams &  Company,  defendants  in  error. 

1.  On  the  trial  of  an  affidavit  of  illegality  making  the  issoe  that  affiant 
was  never  served  with  a  copy  of  the  declaration  and  process,  it  is  not 
terror  for  the  court  to  charge  the  jury  that  the  return  of  a  deceased 
sheriff  showing  service,  is  as  good  testimony  as  if  the  sheriff  were  ia 
court  and  testified  to  the  fact — that  the  law  made  the  return  of  as^om 
officer  very  high  evidence,  and  a  jury  should  be  well  satisfied  that  it  ii 
not  true  before  they  find  against  it. 

2.  In  connection  with  the  return  of  a  deceased  sheriff  entered  on  the 
writ,  it  is  competent  to  introduce  in  evidence  the  docket  which  he 
kept,  as  sheriff,  with  a  similar  entry,  and  which  was  proved  to  contain, 
in  his  handwriting,  entries  which  he  always  made  of  his  actiugs  ^ 
sheriff. 

Illegality.  Service.  Sheriff.  Return.  Evidence.  Be- 
fore Judge  Pottle.  Richmond  Superior  Court.  October 
Term,  1873. 

An  execution  in  favor  of  George  W.  Williams  &  Company 
was  levied  upon  certain  property  as  belonging  to  the  deiend* 
ant,  Porter  Fleming.  An  affidavit  of  illegality  waa  fileJf 
setting  up  that  the  defendant  had  never  been  served. 

To  show  service^  the  plaintiffs  introduced  the  origioal  writ 
showing  personal  service  by  the  sherifi^  and  also  a  docket 
kept  by  said  officer^  since  deceased^  containing  a  simiJar  eo- 
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try,  in  his  handwriting.  To  this  book  objection  was  made 
and  overruled.     To  which  ruling  defendant  excepted. 

The  court  charged  the  jury,  ^'that  the  evidence  on  the 
question  of  service  was  that  of  the  sheriff's  return  and  his 
docket,  and  that  they  must  take  liis  return  as  evidence,  just 
as  usual — ^as  if  tlie  sheriff  was  on  the  stand  testifying  as  a 
witness.  That  it  was  just  the  same  as  if  he  were  in  court, 
and  testified  under  oath  before  them  that  he  had  made  per- 
sonal service  of  the  writ  at  the  time  it  recites.  That  the  law 
made  the  return  of  a  sworn  officer  very  high  evidence,  and 
tliis  return  was  under  his  oath  of  office,  and  they  must  be 
well  satisfied  that  his  return  was  untrue  before  they  could 
find  for  the  defendant." 

To  this  charge  the  ^lefendant  excepted. 

The  jury  found  for  the  plaintiff  in  execution.  Error  is 
assigned  upon  each  of  the  above  grounds  of  exception. 

Hook  &  Webb,  for  plaintiff  in  error. 
Fbank  H.  Miller,  for  defendants. 

Tmppe,  Judge. 

1.   In  Davant  et  al.  V8.  Carlton^  53  Georgia^  491,  it  was 
held  that  it  was  error  in  the  court  to  refuse  to  charge  the 
jury  that  under  the  law  it  required  the  strongest  evidence  to 
overcome  the  effect  of  the  sheriff's  entry,  and  to  charge  in 
lieu  thereof  that  tiie  sheriff's  entry  was  prima  fade  evidence, 
but,  like  other  presumptions,  it  might  be  rebutted  by  proof. 
Formerly  such  a  return  was  conclusive  and  could  not  be  tra- 
versed.    The  right  is  now  given  to  contradict  it,  but  this  was 
not   intended  to  reduce  the  force  of  such  an  entry  to  that  of 
mere  prima  /aci#  evidence.     Nor  does  the  fact  that  the  sher- 
i(f  is  dead  affect  the  force  of  such  an  entry  as  testimony.     It 
\vai«  made  under  oath  by  a  sworn  officer,  in  the  discharge  of 
iiis  official  duty,  and  is  of  equal  weight  with  his  testimony 
delivered  on  the  stand  as  a  witness. 

2.    As  to  the  admiasibility  of  the  book  called  the  sheriff's 
docket^  the  decision  of  the  court  in  permitting  it  in  evidence 
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18  sustained  by  Fidd  vs.  BojpUon,  33  Georgia  239.  It  is  true 
the  entries  made  by  the  sheriff  iu  that  book  were  not  required 
by  law  to  be  so  made  by  him,  nor  were  those  wiiidi  were  ad- 
mitted in  evidence  in  Fldd  V9.  Boyntcn  such  as  the  lav  im- 
posed upon  the  sheriff  as  a  duty,  to  make.  For  the  grounds 
upon  which  the  judgment  was  put  in  that  case^  see  the  decis- 
ion, and  also  1  Ph.  Ev.,  318 ;  1  Gr.  Ev.,  sees.  147, 151,  note  2. 
Judgment  affirmed. 


W.  H.  Camp,  plaintiff  in  error,  vs.  Jx>uis  Cahn,  defemlaDt 

in  error. 

1.  An  affidarit  upon  which  an  attachment  for  pnrchase  n»onej  is  btsed, 
which  states  that  the  defendant  is  indebted  to  the  plaintiff  in  the  son 
of  $767  65y  and  that  said  indebtedness  was  created  in  part  by  the  par 
chase  of  a  one-half  interest  in  certain  properly  specified,  is  insufficieot. 
It  should  state  the  part  that  was  the  consideration  of  the  indebtedness, 
and  the  amoant  dae  therefor. 

2.  A  plaintiff  in  attachment,  where  the  prope^y  levied  on  his  been  re- 
pleviedi  is  entitl^  to  proceed  for  bis  judgment  as  in  other  cases  st 
common  law,  though  the  attachment  may  have  been  dismissed. 

Attachment.  Judgments.  Before  Judge  Cowabt.  City 
Court  of  Atlanta.     December  Term^  1875. 

For  the  facts  of  this  case,  see  the  decision. 

P.  L.  Mynatt;  Hoke  Smith,  for  plaintiff  in  error. 

Jackson  &  Clarke,  for  defendant. 

Warner,  Chief  Justice. 

Tiiis  was  an  attachment  sued  out  under  the  provisions  of 
the  3293il  section  of  the  Code.  The  plaintiff  made  the  fol- 
lowing aiSilavit  for  the  purpose  of  obtaining  the  aUaebaienl : 

"Georgia,  Fcjljon  County. — Before  me,  the  subscriber, 
a  notary  ptiblic  in  and  for  said  county  of  Fulton,  iiersonalij' 
came  aud  appeared  W.  H.  Camp,  who,  on   oath,  depose^** 
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and  saith,  that  Louis  Calm  is  indebted  to  him  in  the  sum  of 
9767  65,  and  that  said  indebteilness  was  created,  in  part,  by 
(be  purchase  of  a  one-half  interest  in  the  following  property 
by  the  said  Louis  Cahn,  from  the  said  W.  H.  Camp,  te-wit: 
Ten  kegs  nails  at  $5  00,  $50  00;  twelve  boxes  ink  at  $1  00, 
$12  00;  twenty*four  wash-tubs  at  $3  00,  72  00;  one  hod 
water  buckets,  |50  00 ;  one  hod  sugar  buckets,  $15  00 ;  for- 
ty-five boxes  tea,  five  i)ouuds  each,  at  $2  00,  $90  00;  eigh- 
teen boxes  soap,  at  $2  50,  $45  00 ;  three  hundred  bar.  head, 
$27  00;  one  pair  trucks,  $9  00;  one  flour  scales,  $50  00; 
one  iron  safe,  $140  00  ;  one  desk  and  money  drawer,  $18  00 ; 
one  bay  mare^  $115  00;  one  dray  and  harness,  $112  00 ;  one 
table,  $1  75  ;  one  office  chair  and  fine  state  chair,  $4  00;  ono 
partition,  $10  00;  one  letter  press,  $3  00;  one  lot  in  second 
ward  of  the  city  of  Atlanta,  Fulton  county,  on  the  south  side 
of  Jones  street,  bounde<l  on  the  west  by  E.  Murphey's  prop- 
erty, thence  two  hundred  and  twelve  to  an  alley,  thence  run- 
ning east  forty-seven  feet  to  J.  O'Neal's  line,  thence  back  to 
Jones'  street  two  hundred  and   twelve,  thence  west  along 
Jones'  street  to  beginning  comer,  said  lot  now  being  unoc- 
cupied, $500  00 ;  and  that  the  debt  is  now  due  and  unpaid, 
and  that  all  the  foregoing  property  is  in  the  possession  of 
Louis  Cahn.  [Signed]  W.  H.  Camp. 

''Sworn  to  and  subscribed  before  me, 
.    *'2dday  of  May,  1874. 

"  John  T.  Glenn,  Notary  Public:' 

On  the  trial  of  the  case,  as  it  appears  from  the  record,  the 
defeiidant,  having  replevied  the  property  on  which  the  attach- 
ment had  been  levied,  made  a  motion  to  dismiss   it,  because 
the  amount  due  for  the  purchase  money  of  the  property  at- 
tached, was  not  sufficiently  stated  in  the  affidavit  as  required 
by  the  statute,  which  motion  was  sustained   by  the  court, 
and  the  plaintiff  excepted.     The  plaintiff  then  proi)osed  to 
go  on  with  the  trial  of  the  case  as  at  common  law,  having 
filecl  liis  declaration  and  shown  that  the  defendant  had  ap- 
peared and  replevied  the  property  levied  on  by  giving  bond 
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as  the  statute  requires  in  such  cases.  The  defendant  objected, 
and  made  a  motion  to  dismiss  the  case,  which  was  suslained 
by  the  court^  and  the  plaintiff  excepted. 

1.  There  was  no  error  in  dismissing  the  attachment  on  the 
ground  that  the  affidavit  was  too  vague  and  uncertain  as  to 
the  amount  of  the  debt  due  to  the  plaintiff  for  the  property. 
The  affidavit  states  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  $767  65^  and  that  said  indebtedness 
was  created  in  ]^rt  by  the  purchase  of  a  one>haIf  interest  in 
the  following  property  as  set  forth  in  the  affidavit;  what  part 
the  affidavit  does  not  state,  nor  is  it  stated  what  is  the  amount 
due  for  the  part  which  he  did  purchase,  but  the  court  is  asked 
to  infer  what  was  the  amount,  from  the  account  annexed  to 
the  affidavit.  Tiie  statute  reqCiires  the  plaintiff  in  attachment 
to  state  the  amount  of  the  debt  claimed  to  be  due  for  the 
property  for  which  the  debt  was  created. 

The  other  question  in  the  case,  is  whether  the  plaintiff  in 
attachment  when  the  property  attached  has  been  replevied  bj 
the  defendant  in  attachment,  is  entitled  to  proceed  against  him 
and  obtain  a  judgment,  as  in  other  oases  at  common  law, 
when  the  attachment  has  been  dismissed,  as  provided  by  the 
3309th  section  of  the  Code.  In  other  words,  is  the  replevy- 
ing the  property  attached  by  the  defendant  such  an  appear- 
ance and  notice  of  the  pendency  of  the  attachment  and  of  the 
proceedings  thereon,  as  will  entitle  the  plaintiff  to  proceed 
against  him  on  the  declaration  filed,  ^nd  establish  his  demand 
as  in  other  cases  at  common  law,  although  the  attachment  may 
have  been  dismissed.  The  3319th  section  of  the  Code  pro- 
vides for  replevying  the  property  attached  by  the  defendant's 
giving  bond,  etc.  In  Reid  and  wife  vs.  Mow^e,  I2lth  Georgia 
Reports f  368,  it  was  held  that  giving  a  replevy  bond  in  an  at- 
tachment suit,  under  the  act  of  1799,  was  an  appearance  by 
defendant.  The  3328th  section  of  the  Code  declares  that 
"when  the  defendant  has  given  bond  and  security,  as  provided 
in  section  3319  of  this  Code,  or  when  he  has  appeared  and 
made  defense  by  himself  or  attorney  at  law,  or  when  he  has 
been  cited  to  appear^  as  provided  in  section  3309  of  this Qxl^i 
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the  judgment  rendered  against  hinx  in  sue!)  case,  shall  bind 
all  his  property,  and  shall  have  the  same  force  and  effect  as 
when  there  has  been  persona/ service,  and  execntionsliall  is- 
sue accordingly,  but  it  shall  be  first  levied  upon  the  property 
attached.     In  all  other  cases,  the  judgment  on  the  attach- 
ment shall  only  bind  the  property  attached,  and  the  judgment 
shall  be  entered  only  against  such  property."     The  suit  is 
originally  commence<I  by  attaching  the  defendant's  property, 
but  the  plaintiff  may  give  him  ten  days  notice  of  the  pen- 
dency of  the  attachment  before  final  judgment,  as  provided 
by  the  3309th  section  of  the  Code,  and  obtain  a  general 
judgment  against  him  as  at  common  law.     When  the  defend- 
ant appears  and  replevin  the  property  attadied,  he  has  notice 
of  the  pendency  of  the  attachment  against  his  property  for 
the  collection  of  the  plaintiff's  demand,  and  no  good  legal 
reason  occurs  to  us  why  the  plaintiff  should  not  be  allowed 
to  proceed  to  establish  his  debt,  and  obtain  a  general  judg- 
ment against  the  defendant  in  the  same  manner  as  he  might 
do  by  giving  the  ten  days  notice,  as  provided  in  the  3309th 
section,  and  such,  in  our  judgment,  is  a  fair  interpretation  of 
the  3328th  section  of  the  Code.     Construinu:  the  several  sec- 
tions  of  the  Code  relatinar  to  attachments,  as  oae  act,  the  court 
erred  in  dismissing  the  plaintiff's  declaration,  and  preventing 
him  from  proving  his  debt  against  the  defendant  for  the  pur- 
pose of  obtaining  a  judgment  as  at  common  law,  although 
bis  attachment  had  been  dismissed. 

Let  the  judgment  of  the  court  below  be  reversed. 


Andrew  L.  Boyd,  plaintiff  in  error,  vs.  A.  B.  Merriam, 

defendant  in  error. 

Land  was  0o1d  by  the  sheriffi  under  three  fi.  fas,^  two  from  a  justice's 
court  and  one  from  the  superior  court,  the  purchaser  put  in  posses- 
sion, and  the  eji^ecution  satisfied  by  the  sale.  The  defendant  in  eze- 
tion  brought  suit  for  damages  against  the  plaintiff  in  the  Ji.  fa,  issued 
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from  the  superior  court,  on  the  ground  that  his  execution  was  illegil 
and  void :  ' 

Hefdj  that  the  action  could  be  maintained,  and  that  the  court  erred  in 
granting  a  non-suit. 

» 

Trespass.    Execution.    Judicial  sale.    Before  Judge  Hop- 
kins.    Fulton  Superior  Court.     March  Term,  1874. 

A  report  of  this  case  is  unnecessary. 
M.  A.  Bell,  for  plaintiff*  in  error. 
Thrasher  &  Thrasher,  for  defendant. 

Trippe,  Judge. 

It  was  not  denied  on  tlie  argument  by  defendant  iu  error 
that  his  execution  was  illegal  and  void.     Counsel  for  defend- 
ant rested  his  case  on  the  ground  that  there  were  two  other 
Ji.fa8.  also  levicil  on  the  same  property  at  the  same  time,  atid 
as  under  them  the  sale  was  legal,  he  cannot  be  held  liable  for 
having  his  execution,  also  levied.     This  position  cannot  be 
maintained.     The  fact  that  a  valid  and  l^gal  JL  fa.  is  levied 
on  a  defendant's  property,  and  is  proceeding  to  sell  it,  neither 
justifies  or  excuses  the  enforcement  of  a  void  process  against 
that  property.  •  Were  it  so,  it  would  operate  as  an  outlawry, 
iu  one  sense,  of  any  man's  estate,  if  there  happened  to  be  a 
good  Judgment   against  it  which  was  being  enforced.    It 
seems  that  in  this  case  the  three  executions  were  all  levied, 
the  property  sold  under  the  three,  and  that  defendant's ^/<2« 
participated  in  the  proceeds  of  the  sale;  and  under  that  sale 
the  purchaser  was  put  in  possession.     Because  a  man  maybe 
lawfully  stricken  down,  it  is  no  excuse  for  a  tliird  person  to 
deal  him  another  unlawful  blow.     As  to  whether  an  illegal 
levy  upon  land  is  a  trespass,  see  McDougald  vs.  Dougherty^  12 
Georgia^  613,  approved  in  Wallace  et  al.  tw,  HoUy,  13  iA«t, 
392.     If  the  levy  itself  did  not  constitute  a  trespass,  the  sale 
and  delivery  of  possession  by  the  sheriff*  to  the  pardiasef 
would  complete  it.     We  think  the  court  erred  in  dismissing 
plain tiff''s  action. 

Judgment  reversed. 
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■  ■  ■ 

Shepherd,  McCreery.  &  Company,  plaintiflfs  in  error,  r«. 
John  Ryan,  executor,  defendunt  in  error. 

1.  Where  a  scire  facias  was  sued  out  to  revive  a  judgment  which  wa^ 
not,  at  the  time  of  the  institution  of  such  procerding^f  dormant,  but 
which  does  become  dormant  pending  the  scire  facias^  the  allegation  of 
such  new  facta,  by  amendment,  will  not  prevent  the  dismissal  of  the 
scire  facias. 

2.  A  scire  facias  was  sued  out,  not  only  requiring  an  executor  to  show 
cause  why  a  judgment  obtained  agamst  his  testator  during  his  life 
should  not  be  revived,  but  also  why  he  should  not  be  made  a  party 
thereto  in  place  of  the  deceas^^d.  The  judgment  was  not  in  f»ct  dor- 
mant at  the  time  such  |>roceeding  was  instituted,  but  became  so  pend- 
ing the  same.  The  plaintiff  was,  oeveriheless,  entitled  to  proceed  for 
the  purpose  of  making  the  executor  a  party  ;  and  having  attained  this 
end,  he  migh^  by  amendment,  require  such  executor  to  show  cause 
why  such  judgment  should  not  be  revived. 

« 

Scire  facias.  Jiulj^nients.  Administrators  and  executors. 
Amendment.  Parties.  Before  Judge  Hopkins.  Fultou 
Su^ierior  Court.     October  Term,  1874. 

Thfs  case  is  fully  reported  in  the  decision. 

L.  E.  Bleckley,  for  plaintiffs  in  error. 

A.  W.  Hammond  &  Son,  for  defendant. 

Warner,  Chief  Justice. 

On  the  30th  of  December,  1869,  the  plaintiffs  sued  out  a 
scire  facias,  in  which  they  alleged  that  on  the  18lh  day  of 
April,  1855,  tliey  obtained  a  judgment  against  one  Lamb, 
who,  since  the  rendition  of  said  judgment,  had  departed  this 
life  leaving  an  estate,  and  that  John  Ryan  had  been  ap- 
j>oitited  executor  of  said  Lamb.  The  plaintiffs  also  alleged 
that  said  judgment  had  become  dormant.  Therefore  the  said 
JTohn  Ryan,  executor  of  said  Lamb,  deceased,  was  required 
to  show  cause  at  the  next  term  of  tlie  superior  court  wiiy  he 
should  not,  as  executor  aforesaid,  be  made  a  party  defendant 
to  said  judgment  in  lieu  of  Said  Lamb,  deceased,  and  also  to 
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show  cause  why  said  jii<1gmeiit  should  not  be  revived.  The 
scire  facias  was  duly  served  on  Ryan^  and  continued  on  the 
docket  until  the  lust  fall  term  of  the  court,  when  it  came  on 
to  he  heardr  The  defendant  made  a  motion  to  dismiss  the 
scire  facias^  on  the  ground  that  the  judgment  was  not  dor- 
mant at  the  date  of  the  scire  facias.  The  plaintiffs  then 
amended  their  sdre  facias,  and  aUeged  that  at  the  time  of 
bringing  the  scire  facicLSy  as  the  law  was  then  held  by  the 
supreme  court  of  the  state^  said  judgment  was  dormant, 
which  holding  of  the  court  was  not  changed  or  reversed  until 
the  year  1873^  and  in  the  meantime  thesaid  judgment,  pend- 
ing this  sdre  facias,  had  become  dormant  as  the  law  is  nov 
lield  by  the  supreme  court,  aUd  needs  to  be  revived,  and  is 
still  unpaid,  the  plaintiffs  offering  to  do  equity  by  payment 
of  costs,  etc.,  and  that  the  said  executor  be  required  to  shotr 
cause  why  said  judgment  should  not  now  be  revived,  without 
compelling  them  to  commence  a*new  proceeding  for  that  pur- 
pose. By  the  entries  on  the  execution,  as  sliown  by  the 
record,  it  is  clearly  apparent  that  the  judgment  was  not 
dormant  at  the  date  of  the  filing  of  the  original  sdreficias; 
indeed,  that  fact  was  not  disputed  under  the  law  as  now  held 
and  recognized  by  this  court.  The  court  sustained  the  mo* 
tion  to  dismiss,  holding  that  the  judgment  was  not  dormant 
when  the  scire  facias  jnras  brought,  and  the  proceeding  ()eing 
then  without  foundation,  can  derive  no  support  from  what 
has  transpired  since.     Whereupon  the  plaintiffs  excepted. 

1.  If  the  original  scire  facias  had  not  sought  to  do  any- 
thing more  than  to  revive  the  judgmeni;,  if  that  had  been  its 
only  object  and  purpose,  then  the  judgment  of  the  court  dis- 
missing it  would  have  been  unquestionably  right.  Whilst 
the  judgments  of  this  court  in  relation  to  the  dormancy  of 
judgments  in  the  cases  in  which  the  same  were  rendered 
would  be  the  law  as  to  those  cases,  still  it  would  not  have 
been  the  general  law  of  the  state  which  the  court  could  have 
recognized,  when  those  decisions  had  been  reversed  and  de- 
clared not  to  be  the  law  as  applicable  to  dormant  judgments. 

2.  The  scire  facias  not  only  tailed  upon  the  execator  to 
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show  cause  why  the  judgiQeiit  shoiihl  not  be  revived^  but 
also  called  on  him  to  show  cause  why  he  shouhl  not  be  made 
a  party  defendant  to  the  judgment  in  lieu  of  Bernard  Lamb^ 
deceased,  and  tlie  question  is,  whether  the  plaintHfs  were  not 
entitled  to  liave.  had  their  scire  facias  kept  in  court  for  thai 
purpose.     It  is  true,  that  under  the  law  of  this  state,  the 
plaintiff  in  a  judgment  obtained  against  a  defendant  in  his 
lifetime  may  enforce  it  against  his  property  after  his  death, 
without  making  his  executor  or  administrator  a  party  defend- 
aijfc  thereto;  but  suppo«<e  he  desires  to  make  the  executor  or 
administrator  a  party  defendant  to  the  judgment,  has  he  not 
the  legal  right  to  do  so  by  scire  faciaSy  according  to  the  com- 
mon law  of  force  in  this  state?     That  was  the  mode  pre- 
scribed by  the  eommonjaw  anterior  to  the  revolution,  and  we 
are  not  aware  of  any  statute  of  this  state  in  conflict  with  that 
common  law  rule,  and  it  is  often  essential  to  the  rigiits  of  the 
parties  that  the  executor  or  administrator  should  be  made  a 
party  defendant  toa  judgment  obtained  in  the  lifetime  of  the 
testator  or  intestate,  and  in  the  absence  of  any  statutory  pro- 
vision for  that  purpose,  we  must  look  to  that  nursing  mother, 
the  common  law,  for  the  remedy,  and  there  we  find  that  the 
remedy  provided  is  by  scire  facias.     The  judgment  obtained 
against  the  testator  in  his  lifetime  may  be  enforced  by  an  ex- 
ecution after  his  death,  without  making  his  executor  a  party 
thereto,  by  levying  tiie  same  on  his  property,  if  to  be  found. 
But  8up|)ose  the  property  of  the  testator  consists  of  money 
and  dioses  in  action,  which  are  not  subject  to  levy  and  sale, 
and  are  in  the  hands  of  the  executor,  and  the  plaintiff  desires 
to  reach  the  assets  and  have  the  same  appropriated  in  satis- 
faction of  his  judgment,  what  is  his  proper  remedy?     By 
the  well  established  principles  of  the  common  law,  the  plain- 
ti£r  could  not  bring  an  action  of  debt  on  the  judgment  against 
the  executor  suggesting  a  deroa^ai;/^,  because  the  executor  was 
no  party  to  that  judgment.     The  rule  is  thus  stated  by  Wil- 
liams on  Executors,  volume  2, 1700:  ''But  no  action  of  debt 
siiggesiting  a  devastavit  by  the  executor  lies  against  him  upon 
a  judgment  obtained  against  his  testator;  because  that  is  no 
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admission  of  assets  by  the  executor,  and  thereFore,  in  such 
oases,  it  is  necessary  to  sue  out  a  writ  of  scire  fcuAas  againsJ 
the  executor  to  make  him  a  party  to  the  judgment"    The 
cise  of  Berwick  vs.  Andrews,  2  Lord  Raymond,  972,  sap- 
ports  the  nile  as  stated  by  Williams.     See,  al^o,  Wlicatley. w. 
Lane,  1  Saunders'  Reports,  219,  note  6.     When  the  executor 
is  made  a  party  to  the  judgment  obtained  against  his  testator, 
by  the  judgment  of  the  court,  on  the  return  of  the  scire /a- 
cias,  then  it  is  his  duty  to  plead  thereto  in  the  manner  pointed 
out  by  law  for  his  protection  as  such  executor,  if  he  lias  any 
defense  to  make.     Inasmuch  as  the  plaintiffs  had  the  legal 
right  to  have  had  the  scire  facias  issued  against  the  defend- 
ant, as  executor,  to  show  cause  why  he  should  not  be  madea 
party  defendant  to  the  judgment  obtained  against  his  testator, 
it  was  error  in  the  court  to  dismiss  the  scire  fajdas,  although 
the  judgment  sought  to  be  revived  was  not  dormant.    And 
the  court  having  the  parties  properly  before  it  by  scire  ftuiaSj 
there  would  seem  to  be  no  legal  or  equitable  reason  why  the 
scire  facias  shouhl  not  be  amended  upon  such  terms  as  the 
court  might  think  proper  to  impose  for  the  protection  of  the 
rights  of  the  defendant,  so  as  to  prevent  surprise,  and  to  re- 
quire him  to  show  cause  why  the  judgment  should  not  be 
revived,  if,  indeed,  it  had  become  dormant  during  the  pen- 
dency of  the  «cw'e  facias.    Scire  facias  is  amendable  as  other 
pleadings:  Code,  sec.  3489.     This,  in  our  judgment|  would 
be  in  harmony  with  the  spirit  and  intention  of  the  provisions 
of  the  Code.     Whether  the  judgment  is,  in  fact,  now  dor- 
mant or  not,  we  express  no  opinion ;  we  leave  that  an  open 
question,  to  be  decided  when  tl)e  defendant  shall  have  been 
beard. 

Let  the  judgment  of  the  court  below  be  reversed. 
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C.SSAB  Waters,  plaintiff  in  error,  r«.  The  State  of  Geor- 
gia, defendant  in  error. 

1.  On  a  trial  for  burglary  in  the  night  time,  it  is  incumbenf  on  the  state 
to  show  affirmatively,  by  positive  testimony  or  oiher  satisfactory  evi- 
dence, that  the  offense  was  committed  in  the  night. 

2.  Where  it  appears  from  the  evidence  that  the  burglary  must  have  been 
committed  within  a  period  of  about  forty  or  forty-five  minutes — one- 
half  of  which  was  before  the  close  of  day — and  there  is  nothing  to  throw 
farther  light  on  the  question  a%to  the  time,  the  defendant  should  have 
the  benefit  of  the  doubt  necessarily  arising,  and  should  not  be  convict- 
ed of  burglary  in  the  night  time.  And  this  rule  ought  to  be  the  more 
readily  extended  to  him,  when  the  chief  testimony  relied  on  by  the 
state  is  the  possession  by  the  defendant  of  the  stolen  property,  to-wit : 
a  watch,  several  days  afler  the  burglary  was  committed. 

Criminal  law.    Burglary.    Evidence.    Before  Judge  Hop- 
kins.    Fulton  Superior  Court.     October  Term,  1874. 

This  case  is  sufficiently  reiK>rted  in  the  above  head-notes* 

John  A.  Wimpey,  for  plaintiff  in  error. 

John  T.  Glenn,  solicitor  general,  for  the  state. 

Trippe,  Judge. 

1.  The  proposition  is  unquestioned  that  in  all  criminal 
prosecutions  it  is  incumbent  on  the  state,  on  the  traverse  trial, 
to  show  affirmatively,  either  by  positive  testimony  or  other 
satisfactory  evidence,  that  the  defendant  is  guilty  of  the  of- 
fense charged  against  him,  or  of  some  less  crime  which  the 
law  permits  him  to  be  found  guilty  of  under  the  indictment. 
This  rule  applies  to  an  indictment  for  burglary  in  the  night. 
It  was  but  a  few  years  ago  that  this  ofiense  was  punishable 
with  death,  or,  by  special  recommendation  of  the  jury,  by  im- 
prisonment for  life,  whilst  the  penalty  for  burglary  in  the 
day  was  imprisonment  from  three  to  five  years:  Revised 
Code,  sections  4321,  4322.  Now  the  penalty  for  the  former 
]s  imprisonment  from  five  to  twenty  years;  for  the  latter  it  is 
unchaDged.     Would  it  be  going  too  far  to  say  that  when  one 
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is  prosecuted  for  burglary  in  the  night,  the  testimony  slionld 
be  siicii  &s  to  the  time  when  it  wns  committed  as  to  exclude 
all  reasonable  doubt  upon  that  point,  before  a  verdict  of  gnilty 
could  be  authorized.  If  there  had  been  no  change  in  tie 
penalty,  and  tliat  was  yet  a  capital  one,  the  rule  woiildscaroe- 
ly  be  doubted.  As  it  is,  the  niaximum  for  one  grade  is  twenty 
years  in  the  penitentiary,  for  the  otiier  five  years. 

2.  Wiiere  the  evidence  leaves  the  time  in  which  the  offense 
was  committed  exactly  balanced  between  day  and  niglit,  that 
is,  that  it  was  committed  within  a  {)eriod  of  about  forty  or 
forty-five  minutes,  one-half  of  which  was  day,  and  one-half 
was  night,  the  defendant  should  have  the  benefit  of.tbedonU 
necessarily  arising,  and  the  conviction  should  not  be  for  the 
highest  grade.     If  a  jury  reasonably  doubt  whether  a  de- 
fendant be  guilty  of  murder  or  manslaughter,  thatdonbtis 
resolved  in  favor  of  life.     So,  if  the  doubt  be  as  to  different 
grades  of  manslaughter,  the  defendant  should  have  the  benefit 
of  it,  and  the  lowest  grade  covered  by  that  doubt  is  to  be 
found.     It  would  be  difficult  to  limit  the  application  of  this 
principle,  and  we  think  it  should  control   this  case.    The 
chief  evidence  against  this  defendant  was  the  fact  that  be 
was  in  possession  of  the  watch,  which  was  taken  from  the 
house  several  days  after  tlie  burglary  was  committed.  I  will 
not  remark  upon  the  character  of  such  testimony,  whether  it 
is  always  sufficient  to  convict,  for  the  authorities  are  some- 
what in  conflict;  but  we  say,  that,  under  the  proof  in  this 
case,  we  think  the  defendant  should  have  the  full  benefit  of 
the  first  rule  we  announce  in  this  decision. 

Judgment  reversed. 


Joseph  B.  Wynn,  plaintiff  in  error,  vs.  N.  D.  Knight,  de- 
fendant in  error. 

1.  That  the  defendant  in  execation  failed  to  replevy  the  property  leTi«<l 
on  by  giving  a  forthcoming  bond,  waa  no  ground  to  dismiss  his  affidtnt 
of  illegality. 
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2.  When  a  qoestton  of  fact  is  involved  in  the  judgment  of  a  justice  of  the 
peacCf  and  the  amount  in  controversy  exceeds  $50  00,  the  proper  mode 
of  having  his  decision  reviewed  is  by  appeal.  If  questions  of  law  are 
alooe  involved,  the  remedy  is  by  certiorari. 

Illep:ality.     Appeal.     Cei^tiorari,     Justice  Court.     Before 
Judge  Buchanan.     Troup  Superior  Court.     May  Term, 

1874. 

For  the  facts  of  this  case,  see  the  decision. 

C.  W.  Mabry,  for  plaintiff  in  error. 

F.  S.  Lqptin  ;  J.  S.  Walker,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  certiorari  from 
a  justice's  court.  On  the  hearing  of  the  certiorari  the  court 
dismissed  it  on  the  ground  that  the  amount  in  controversy 
was  more  than  $50  00,  and  that  questions  of  fact  were  in- 
volved in  the  judgment  of  the  justice's  court.  Whereupon 
the  plaintiff  in  certiorari  excepted. 

1,  One  of  the  errors  complained  of  in  the  certiorari  is,  that 
the  justice's  court  dismissed  the  affidavit  of  illegality  because 
there  was  no  forthcoming  bond  given  by  the  defendant.     In 
Herring  vs.  Sauhbury^  Bespesa  &  Company,  52  Georgia,  396, 
we  held  that  a  defendant,  when  he  made  an  affidavit  of  ille- 
gality to  an  execution  which  had  been  levied  on  his  property, 
might  replevy  it  by  giving  bond  and  security  for  its  forth- 
coming, but  was  not  bound  to  do  so,  and  timt  the  failure  to 
give  such  bond  was  not  a  good  legal  ground  to  dismiss  the 
^iffidavit  of  illegality.    This  was  the  error  of  law  complained 
of,  and  we  think  it  was  an  error  of  law  for  the  justice  to  have 
J/sm issed  the  defendant's  affidavit  of  illegality  because  there 
was  no  forthcoming  bond  given. 

2.   But  there  were  questions  of  fact  involved  in  the  judg- 
ment of  the  justice,  as  well  as  the  question  of  law  complained 
of,  and  when  that  is  the  case,  and  the  amount  involved  is 
more  than  $50  00,  the  remedy  is  by  an  appeal  to  the  supreme 
Vol.  Liii.  87. 
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court,  and  not  by  caiiorari.  If  the  ooly  question  invoWcd 
is  a  question  of  law  wliich  must  necessarily  control  thtase, 
tlieo  a  proi>er  remedy  is  by  certiorari.  We  finil  no  error  Ib 
the  judgment  of  tbe  court  in  dismissing  the  co-ftorori  fur  the 
reason  given,  or  as  to  the  merits  of  tbe  case  upon  the  bets 
Its  disclosed  by  the  return  of  tite  justice.  In  any  viewofihe 
case,  notwithstanding  tliejnstioes  erred  in  dismissing  the  d^ 
feiidaot's  affidavit  of  illegality  for  tbe  reason  given,  their 
jiidj;ment  was  right  upon  the  facts  before  them,  and  tbe«r- 
tiorari  was  properly  dianiiesed. 

Xiet  the  judgment  of  tbe  court  below  be  affirmed. 


James  Rattebee,  plaintiff  in  error,  vt.  The  State  of 
Geoboia,  defendant  in  error. 

1.  When  the  jaror's  name  waa  A.  J.  Barry,  and  on  the  list  faniilicd  ibt 
dafendant'i  coaoeel  waa  A.  J.  Berry,  and  it  waa  shown  that  ht  **■ 
geDeratl;  called  Berrj,  it  w«»  Dot  ei 

2.  The  sajingi  of  the  deceaaed  which 
part  of  the  r«t  getta,  and  even  if  tl 
til,  they  were  matterg  of  opioion,  i 
the  killing. 

S.  The  charge  of  the  eoart  fallj  cove 
and  alto  the  points  invoWed  in  the 
which  were  applicable  to  the  case. 

Criminal  Law.  Jury.  Ev 
■of  Court.  BeforeJudge  HoPK 
October  Term,  1874. 

James  Ratteree  was  placed  oi 
der,  alleged  (o  have  been  comm 
L.  CliRon  on  December  23d,  If 
not  guilty. 

Amongst  the  jurors  pot  upon 
name  of  J.  A.  Barry.  The  nat 
the  defendant  was  J.  A.  Berry. 
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the  jury  lists  for  the  ooanty^  but  he  stated  on  oath  that  though 
his  name  was  Barry,  yet  lie  was  generally  called  Berry.  When 
his  uame  of  Berry  was  called  he  answered  to  it.  He  was  then 
sitting  within  ten  feet  of  defendant.  The  court,  on  objection 
made,  iield  him  competent,  and  the  defendant  was  thuscom- 
])elled  to  challenge  him  peremptorily.  To  this  ruling  he  ex- 
cepted. 

The  evidence  showed  that  the  deceased  and  other  friends, 
were  going   from    the  city  of  Atlanta  to   Fayette  county 
in  wagons.     That  when  about  one-half  mile  beyond   West 
End  he  met  the  defendant,  his  two  brothers,  and  a  boy  by  the 
name  of  Silvey,  coming  in  the  direction  of  the  city  with  a 
wagon  drawn  by  oxen.     That  a  controversy  ensued,  the  de- 
tails of  which,  in  view  of  the  decision,  are  immaterial  here, 
in  which  the  deceased  was  mortally  stabbed  by  the  defendant. 
That  the  deceased  was  placed  in  a  wagon  and  carried  about 
two  hundred  and  fifty  yards,  when   he  said  he  could  go  no 
further,  fainted  and  fell  out  of  the  wagon.     That  he  was 
placed  on  the  side  of  the  road  and  rubbed   with  camphor. 
That  the  time  that  elapsed  between  the  stabbing  and  the  rub- 
bing with  the  camphor  was  *'  a  few  minutes." 

Under  these  facts  the  defendant  proposed  to  prove  by  a 
witness  by  the  name  of  Harbuck  that  when  the  deceased  was 
being  bathed  with  camphor,  he  said  ''if  he  died  and  went  to 
liell  it  was  his  own  fault;  that  the  boys  were  not  to  blame.'' 
Tilts  evidence  was  excluded  and  the  defendant  excepted. 

The  evidence  further  showed  that  from  the  place  above  al- 
luded to  he  was  carried  to  the  house  of  a  Mr.  R.  W.  Wood, 
where  he  remained  about  two  weeks,  during  which  time  he 
had  divers  conversations  with  Wood,  in  all  of  which  he  ex- 
pressed the  belief  that  he  would  recover. 

Tiie  defendant  proposed  to  show  by  Wood  that  in  one  of 
these  conversations  the  deceased  had  stated  ''that  he  did  not 
want  the  boys  hurt ;  that  he  was  to  blame ;  that  the  boy  (de- 
fendant) was  not  to  blame,  that  it  was  his  own  fault ;  that  all 
he  wanted  was  to  catch  them  out  some  time  and  give  them  a 
whipping/' 
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Tliis  evidence  was  excluded  and  Hip  lUfimrlant  Pin>iiiisl. 

The  evidei\ce  further  sliowed  tli 
the  wounds  received  at  the  hands 

Varions  requests  were  made  to 
covered  by  the  general  charge  of  I 

Tlie  jury  found  the  defendant 
sloiighter  and  recommended  him 

A  motion  for  a  new  trial  was  m 
the  court  erred  in  ruling  the  juro 
abovestated  exclusion  of  the  testim 
and  upon  other  grounils  not  mater 
overruled  and  the  defendant  excep 

Gatbell  &  Stephens  ;  A.  'W 
Hill,  for  plaiutifT  in  error. 

John  T.  Glenn,  solicitor  genei 
Tbippe,  Judge. 

1.  Tiiongh  the  juror's  namewaE 
erally  called  Berry.  The  name  oi 
fendant  was  the  name  by  whici: 
known.  Independent  of  the  doct 
not  appear  that  the  defendant  coul 
jured.  No  showing  was  made  th: 
misspelling  the  juror's  name  on  tl 
had  the  very  name  by  which  the  , 
mere  fact  that  the  letter  "a"  shoi 
of  "e  "  was  not  sufBcient  ground  1 
juror  individually  or  to  the  array, 
"  Hudson"  "Herman"  and  "Hi 
s{>ectively  to  beufein«(>n<»u.-  18  C 
There  is  as  little  difference  betweei 

2.  The  sayings  of  Clifton,  the 
the  rc8  geatw.  The  declaration  o8 
buck,  was  at  a  time  after  the  renco 
given  in  the  evidence.     But  the 
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partitis  had  leA  the  scene^  Clifton  had  bieii  carried  some  two 
hundred  and  fifty  yards,  had   fainted  and  was  taken  oflf  the 
inragon  and  laid  by  the  roadside.     After  camplior  had  been 
procured  from  a  house  near  by,  and  used  on  him,  he  made 
the  statement  proposed  to  be  put  in  evidence.     Had  the  state 
offered  to  prove  what  Clifton  then  said  as  evidence  against 
the  defendant,  scarcely  a  doubt  could  exist  as  to  its  being  in- 
admissible.    It  would  not  be  claimed  as  being  part  of  the 
resgestoe.  Is  the  rule  different  when  defendant  offers  to  prove 
it?    This  is  not  a  case  of  Clifton  against  the  defendant,  but 
a  prosecution  by  the  state  for  a  violation  of  her  criminal  law. 
Statements   or   admissions  made  by   a  party   are  admitted 
against  himself.     But,  though  he  may  have  been  the  person 
assaulted,  or  upon  wiiom  an  offense  was  committed,  his  say- 
ings afterwards  are  not  competent  either  for  or  against  the 
one  who  is  prosecuted  for  the  crime,  unless  they  are  so  con- 
nected with  the  transaction  as  to  constitute  a  part  of  the  res 
gestce.    There  was  no  such  connection   in  this    case.     That 
which  was  proposed  to  be  proved  by  the  witness,  Wood,  oc- 
curred probably  a  week  or  more  after  the  wound  was  given. 
Nor  was  it  proved  that  what  was  heard  by  either  of  these 
two  witnesses,  was  uttered  by  Clifton  inarticulo  mortis.  Noth- 
ing appears  to  sliow  that  he  thought  he  would   die.     £ven 
had  they  been  so  uttered,  they  amounted  to   nothing  more 
tiian  opinions.    No  fact  connected  with  the  killing  was  stated : 
22    Georgia,  478;  38  Ibid.,  58.     In  the  first  of  these  two 
cases  it  was  proposed  to  prove  a  declaration  of  the  deceased 
almost  identical  in  import  with  what  it  was  offered  to  show 
Clifton  said.     The  evidence  was  rejected  on  the  trial  and  the 
ruling  affirmecl  by  this  court. 

3.  Upon  the  other  exceptions  it  is  sufficient  to  say,  the 
charge  of  the  court  fully  covered  all  the  provisions  of  the 
Code  and   the  points  in  the  requests  of  defendant's  counsel 
which  were  applicable  to  the  case. 
Judgment  affirmed. 
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Isaiah  Arnold,  plaintiff  in  error,  t?«.  The  State  of  Gjeoh- 

GIA,  defendant  in  error. 

To  sastaio  the  charge  of  marrying  the  wife  of  another,  it  is  necessary  to 
establish  the  marriage  either  by  the  record  thereof,  or  by  tbeadoiis- 
sion  of  the  defendant,  or  by  the  testimony  of  some  one  who  saw  the 
ceremony  performed,  or  by  such  other  evidence  as  will  clearly  estab- 
lish the  fact.  It  must  also  be  shown  that  the  defendant  knew,  at  Um 
time  of  the  marriage,  that  the  woman  was  the  wife  of  another. 

Criminal  Law.  Marrying,  the  wife  of  another.  Before 
Judge  Stbozer.  Mitchell  Superior  Court.  May  Term/ 
1874. 

H.  Morgan,  by  R.  H.  Clark,  for  plaintiff  in  error. 
B.  B.  Bower,  solicitor  general,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  in  the  county  of  Mitchell  for 
"marrying  the  wife  of  another,"  and  on  the  trial  thereof  was 
found  guilty  by  tlie  jury.     A  motion  was  made  for  a  new 
trial,  on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence and  without  evidence,  contrary  to  law  and  the  charge 
of  the  court,  and  because  the  court  erred  in  charging  the  jury 
^4hat  the  living  together  as  man  and  wife  of  the  defaidant 
and  the.  woman  charged  to  be  the  wife  of  another,  was  an  ad- 
mission of  marriage,"  when  such  evidence  did  not  prove  the 
consummation  of  the  marriage  in  Mitchell  county.    The 
court  overruled  the  motion  for  a  new  trial,  and  the  defendant 
excepted.     The  4532d  section  of  the  Code  declares  that  "if 
any  man  or  woman,  being  unmarried,  shall  knowingly  marry 
the  wife  or  husband  of  anotlier  person,  sudi  man  or  woman 
shall,  on  conviction,  be  punished  by  imprisonment  and  labor 
in  tlie  penitentiary  for  any  time  not  less  than  one  year  nor 
longer  than  three  years."     The  offense  with  which  the  de- 
fendant was  charged  consists  in  marrying  Malinda,  the  wife 
of  Sam.  Thomas,  knomng  that  she  was  his  wife.    On  tbe 
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trial  of  criminal  cases  of  this  description,  the  marriage  of  the 
defendant  to  the  wife  of  anotlier  should  be  proved,  either  by 
the  record  of  his  marriage  or  by  the  admission  of  the  de- 
fendant as  to  the  fact  of  his  marriage,  or  by  the  testimony  of 
some  one  who  saw  him  married,  or  by  such  other  competent 
evidence  as  will  clearly  and  satisfactorily  establish  the  fact  of 
his  marriage,  as  alleged  in  the  indictment.     General  reputa- 
tion or  re|>ort  that  he  was  married  is  not  sufficient  to  author- 
ize a  conviction.     The  fact  that  he  was  actually  married  to 
the  wife  of  another  must  be  proved.     It  must  also  be  proved 
that  the  defendant  knew  at  the  time  he  married  Malinda 
Thomas  that  she  was  the  wife  of  Sam.  Thomas.     The  evi- 
dence in  the  record  is  not  sufficient,  in  our  judgment,  under 
the  law,  to  prove  the  fact  of  the  marriage  of  the  defendant 
to  Malinda  Thomas,  nor  does  the  evidence  establish  the  fact 
that  the  defendant  hiew  that  she  was  the  wife  of  Sam.  Thomas 
at  the  time  of  the  alleged  marriage,  and  therefore  the  verdict 
was  contrary  to  law.     In  the  view  we  have  taken  of  this 
case  we  express  no  opinion  whether   the  alleged   marriage 
was  consummated  in  Mitchell  county,  under  the  evidence 
Id  the  record,  or  not. 

Liet  the  judgment  of  the  court  below  be  reversed. 


Wii-LIAM  J.  Whitehead,  administrator,  et  al.,  plaintiSs  in 
error,  vs.  Robert  C.  Park  ei  aL,  defendants  in  error. 

1.  A  testator,  by  the  foarth  item  of  his  will,  bequeathed  and  set  apart 
eightj  shares  of  railroad  stock  **for  the  purpose  of  educating"  his 
three  minor  children,  and  directed  '*that  they  be  boarded  and  educa- 
ted out  of  the  same  until  they  receive  a  thorough  classical  education, 
if  they  have  sufficient  capacity  for  the  same."     After  making  specific 

'  beqoests  of  other  portions  of  his  property,  the  testator,  in  the  twelfth 
Item,  directed  an  equal  division  of  the  balance  of  his  estate  to  be  made 
between  eight  of  his  children — mentioning  their  names,  and  including, 
amongst  them  the  three  minors — adding  thereto  the  following  clause : 
'*  And  when  my  youngest  child  becomes  of  age,  the  balance  remain- 
ing of  the  railroad  stock  to  be  equally  divided  among  the  last  named 
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children-or  their  representatives."    There  were  eleven  children  inallt 
who  were  beneficiaries  under  the  will : 

Heldy  that  the  minor  children  did  not  take  an  absolute  estate  in  the  nil- 
road  stock. 

2.  The  children  mentioned  in  the  twelflh  item  are  entitled,  when  the 
youngest  child  becomes  of  age,  to  the  balance  remaining  of  said  stock; 
and  parol  evidence  is  not  admissible  to  show  that  the  testator  intended 
to  give  it  exclusively  to  the  three  minors. 

8.  The  three  minor  children  were  to  be  educated  as  directed  in  thefoartli 
item ;  and  during  the  time  necessary  for  acquiring  such  educstion, 
were  to  be  supported  and  maintained  oat  of  said  stock.  If  they  did 
not  receive  such  education  and  support,  they  are  respectively  entitled 
to  have  out  of  the  balance  of  the  stock  remaining,  when  the  jroungest 
reaches  twenty  one,  such  sum  as  would  have  been  necessary  to  hive 
completed  whatever  education  each  may  have  received  up  to  the  stand- 
ard  specified  in  the  will,  and  to  have  maintained  such  minor  during  the 
time  which  would  have  been  required  to  be  so  educated ;  and  sach 
sums  should  be  paid  before  the  division  mentioned  in  the  last  claaae 
of  the  twelfth  item  is  made. 

Wills.  Evidence.  Before  Judge  RiCE.  Jacksou  Superior 
Courfc.    August  Term,  1874. 

To  report  this  case  would  simply  be  to  repeat  the  facts  set 
forth  in  the  above  head-note. 

B.  H.  Hill  &  Son,  for  plaintiffs  in  error. 

J.  J.  Floyd  ;  S.  P.  Thurmond  ;  Cobb,  Erwin  &  Cobb, 
for  defendants. 

Tbippe,  Ju'Qge. 

1.  Had  there  been  no  further  provision  made  by  the  testa* 
tor  in  relation  to  the  railroad  stock  than  what  is  contained  in 
the  fourth  item  of  the  will,  the  three  minor  children's  claim 
to  the  whole  of  it  would  have  been  different.  But  there  can 
be  no  doubt  as  to  the  meaning  of  the  last  clause  of  the  twelAh 
item.  It  expressly  provides  that  ^vlien  the  youngest  child 
arrives  at  age  the  balance  of  the  railroad  stock  remaioiug 
should  be  equally  divided  between  eight  of  the  children,  meD- 
tioning  their  names,  among  whom  are  the  three  minor  diil- 
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(Iren.     It  is  clear  that  the  minor  children's  interest  in  the 
stock  Avas  limited,  and  they  did  not  take  the  whole. 

2.  The  direction  that  the  eight  chihiren  mentioned  in  the 
t\Telfth  item  were  all  to  share  in  sncli  balance  is  too  clear  and 
explicit  to  admit  of  a  doubt.  There  is  no  ainbiorujty  in  it. 
Nor  is  there  anything  for  parol  testimony  to  explain.  It 
mighty  if  admitted,  contradict  the  plain  terms  of  the  will.  A 
witness  might  testify  that  testator's  intention  was  directly 
contrary  to  what  was  written — that  he  did  not  mean  to  give 
the  balance  of  the  stock  to  those  to  whom  it  was  given,  but 
only  to  three  of  them.  We  apprehend  that  on  an  iasne  raised 
as  this  is,  no  case  can  be  found  where  such  testimony  was  ad- 
mitted: 3  Georgia,  657;  S  Ibid.,  37;  12  Ibid.,  156;  46 
Ibid.,  247,  252. 

3.  Another  question  was  presented  to-wit :  whether  those 
children  who  did  not  receive  the  benefit  provided  for  them 
through  the  means  of  this  stock,  can  now  claim  from  the  stock 
remaining,  an  equivalent  for  that  they  did  not  thus  enjoy. 
They  were  to  be  educatetl,  and  during  the  time  necessary  for 
acquiring  such  education,  were  to  be  supported  and  maintain- 
ed out  of  said  stock:  2S  Georgia,  S69 ;  19  Ibid.,  127.     Some 
of  them  did  not  have  this  education  or  support.     In  Barton 
vs.  Cooke,  5  Vesey,  462,  the  testator  directed  his  executors  to 
apply  "£100  for  the  board  and  education  of  James  Barton 
until  he  was  fit  to  be  put  out  as  an  apprentice,  and  then  they 
should  pay  the  further  sum  of  -6100  as  an  apprentice  fee." 
James  attained  the  age  of  nineteen,  but  had  not  been  placed 
out  as  an  apprentice.     Lord  Alvanly  held  that  he  was  enti- 
tled to  the  legacies,  saying,  "  if  a  legacy  be  given  for  the  ben- 
efit of  an  infant  one  way,  and  it  cannot  be  so  applied,  it  may 
be  applied  for  his  benefit  in  another."     A  similar  decision 
was  made  in  Nevill  vs.  Nevill,  2  Vernon,  431,  and  in  Bar- 
low vs.  Grant,  1  Ibid,,  255.     See,  also,  Sidney  vs.  Vaughan, 
2  Bro.  Pari.  Cas.,  254.    According  to  this  principle,  which  is 
fair  and  just,  these  minors,  if  they  did  not  receive  tlje  educa- 
tion  and  support  provided  for  them,  are  entitled  to  have  re- 
spectively out  of  the  balance  of  the  stock  remaining  when 
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the  youngest  attains  twenty-one,  such  sum  as  would  \mt 
been  necessary  to  liave  completed  whatever  education  each 
mny  have  received,  tip  to  the  standard  specified  in  tlie  will^ 
and  to  have  maintained  such  minor  during  the  timewliicli 
would  have  been  required  to  be  so  educated.  This  will  be 
'  DO  difficult  matter  to  ascertain,  and  it  is  justice,  and  we 
think  in  accordance  with  principle  and  authority.  On  this 
point  we  are  of  opinion  that  there  was  error^  and  reverse  tlie 
judgment. 

Judgment  reversed. 


Laura  F.  Fenn,  plaintiff  in  error,  r«.  The  New  Orubass 
Mutual  Insurance  Company,  defendant  in  error. 

1.  An  interest  in  property  insured  which  was  slight  or  contingeot,  legal 
or  equitable,  but  which  was  so  represented  to  an  insurance  company 
at  the  time  the  contract  was  made,  is  safficient  lo  sastain  the  same, 
and  to  authorize  a  recovery  in  case  of  loss. 

2.  As  a  general  rule,  this  court  will  not  interfere  to  control  the  ezerciie 
of  the  sound  discretion  of  the  presiding  judge  in  graoUng  one  new 
trial  before  another  jury,  unless  that  discretion  has  been  maoifestly 
abused. 

Insurance.  Contracts.  New  trial.  Before  Judge  Hop- 
kins.    Fulton  Superior  Court.     October  Term,  1874. 

For  the  facts,  see  the  decision. 

K.  H.  Clark;  W.  F.  Wright,  for  plaintiff  in  error. 

Thrasher  &  Thrasher,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant on  a  fire  insurance  policy  to  recover  damages  to  the 
property  insured  for  the  alleged  loss  sustained  by  the  plaintiff* 
On  the  trial  of  the  case,  the  jury  found  a  verdict  for  the 
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plaintiff  for  $1^177  44,  principal,  and  $78  49  for  interest. 
Tiie  defendant  made  a  motion  for  a  new  trial  on  the  gronnd 
thai  the  verdict  was  contrary  to  the  charge  of  the  conrt,  con- 
trary to  law  and  the  evidence,  and  without  evidence  to  sup- 
port it.  The  court  granted  a  new  trial,  and  the  plaintiff  ex- 
cepted. 

1.  The  property  insured  was  honsehoM  and  kitdien  furni- 
ture, wearing  apparel  and  other  articles  specified  in  the  policy, 
being  in  a  certain  described  dwelling-house  mentioned  in  the 
])olicy  of  insurance,  of  the  value  of  $2,500  00.  The  dwel- 
ling-house was  burned,  and  the  main  question  on  the  trial 
was,  how  much  of  the  property  covered  by  the  |>olicy  was  in 
the  house  at  the  time  of  its  destruction  by-fire..  If  the  plain- 
tiff had  some  interest  in  any  or  all  of  the  property  insured^ 
although  that  interest  may  have  been  slight  or  contingents 
legal  or  equitable,  and  that  interest  was  fairly  represented 
and  made  known  to  the  defendant,  or  its  agent,  at  the  time 
the  contract  of  insurance  was  made,  it  is  sufficient  to  sustain 
the  contract,  and  to  entitle  the  plaintiff  to  recover  in  case  of 
lass. 

2.  By  the  3713th  section  of  the  Code,  it  is  declared  that 
"in  any  case  where  the  verdict  of  a  jury  is  found  contrary  to 
evidence  and  the  principles  of  justice  and  equity,  the  presid- 
ing judge  may  grant  a  new  trial  before  another  jury."    The 
power  conferred  in  this  section  to  grant,  at  least^  one  new  trial 
before  dnothet*  jury,  where  the  verdict  is  contrary  to  evidence, 
and  the  principles  of  justice  and  equity,  is  broad  and  compre- 
hensive.   In  the  exercise  of  this  power,  the  presiding  judge 
must  necessarily  have  a  discretion.     By  the  3717th  section, 
it  is  declared  tliat  'Uhe  presiding  judge  may  exercise  a  sound 
discretion  in  granting  or  refusing  new  trials  in  cases  where 
(he  verdict  may  be  decidedly  and  strongly  against  the  weight 
of  evidence,  although  there  may  appear  to  be  some  slight  evi- 
dence in  favor  of  the  finding.''     By  the  3713th  section,  the 
presiding  judge  has  the  power  to  grant  a  new  trial  in  any 
case  before  another  jury,  when  the  verdict  is  contrary  to  evi- 
dence and  the  principles  of  justice  and  equity.    By  the  3717th 
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section,  the  presiding  judge  may  exercise  a  sound  discretion 
ID  granting  or  refusing  a  new  trial  in  cases  where  the  veitlict 
may  be  decidedly  and  strongly  against  the  weiglit  of  the  evi- 
dence.    Whether  the  presiding  judge  granted  thenewtrjal 
in  this  case  on  the  ground  that  tlie  verdict  was  decidedly  aud 
strongly  against  the  weight  of  the  evidence,  or  whether  he 
granted  it  on  the  ground  that  the  verdict  wsls  contrary  tu evi- 
dence and  the  principles  of  justice  and  equity,  does  not  ap- 
pear in  the  record  affirmatively,  but  he  had  the  power,  uuder 
the  law,  to  exercise  his  discretion  in  granting  the  new  trial 
on  both  or  either  of  those  grounds,  and  this  court  will  not 
control  that  discretion  unless  it  has  been  manifestly  abused, 
which  it  has  not,  in  our  judgment,  in  this  case.    To  full; 
give  our  reasons  for  thinking  so  would  necessarily  involve 
an  expression  of  opinion  in  relation  to  the  evidence  in  the 
record,  and  as  there  is  to  be  a  new  trial  before  another  jary, 
we  decline  to  do  so.     As  a  general  ruUj  this  court  will  not 
interfere  to  control  the  exercise  of  the  sound  discretion  of  tite 
presiding  judge  in  granting  one  new  trial  before  anoAfl"  jury, 
unless  that  discretion  has  been  manifestly  abuse<l. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Franklin,  Rbid  &  Company,  plaintifTs  in  error,  w.  James 
C.  Newsom  et  al.,  defendants  in  error. 

1.  A  purchaser  of  land  is  boond  to  inquire  into  the  right  of  one  tnpoi- 
session  thereof,  and  such  possession  charges  the  purchaser  with  BOtice 
of  that  claim  of  right. 

2.  Whilst  it  Is  a  general  rule  that  the  right  to  8peci6c  performance  is  in 
the  sound  discretion  of  a  court  of  equity,  yet,  in  this  state,  thai  pover 
is  to  be  exercised  by  the  jury  under  the  evidence  and  chaige  of  the 
court. 

3.  Q.  bought  land  from  C,  paying  part  of  the  purchase  money  and  takii*f 
bond  for  titles.  He  sold  part  of  the  land  to  L.  who  was  in  posstisioe. 
and  who  paid  the  price  agreed  on  for  his  purchase.  F.  R.  ft  Co.*  vbo 
were  creditors  of  Q.,  in  order  to  get  the  title  from  C,  advanced  tk«  ••' 
paid  balance  of  the  purchase  money  to  C,  under  ao  agreeoieai*^^ 
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Q.,  that  they  should  take  the  title  to  themselves  as  a  secarity  for  such 
advance  and  also  for  their  original  claim  on  Q.  On  paying  this  bal* 
ance,  C.  executed  the  title  to  Q.  who  made  a  deed  to  F.  R.  k  Co.  for 
the  whole  land. 

HM^  that  F.  R.  k  Co.  stand  in  the  place  of  C,  with  the  right  which  he 
had  as  to  holding  the  whole  land  subject  to  his  claim  for  the  unpaid  pur- 
chase money.  And  to  enforce  this  right  in  a  suit  in  equity  between 
them  and  L.,  or  between  them  and  N.,  a  purchaser  from  L.,  they  may 
have  a  decree  to  sell  a  portion  of  the  land  which  was  not  sold  by  Q., 
and  if  that  be  not  suflScient  to  discharge  what  they  have  advanced  of 
the  purchase  money  to  C,  then  that  the  balance  so  sold  to  L.  and  N  , 
be  liable  for  the  unpaid  portion  of  such  advancement. 

4.  The  question  of  fraud  on  the  part  of  N.,  the  purchaser  from  L.,  was 
distinctly  lefi  by  the  court  to  the  jury,  and  it  was  not  error  for  the 
court  to  decline  to  charge — ^tbal  if  N.  paid  for  the  land  when  he  bought 
from  L.,  partly  with  property  belonging  to  F.  R.  &  Co.*  then  it  was  a 
fraud  on  them,  it  appearing  that  they  only  held  a  mortgage  on  such 
property,  and  there  being  nothing  to  show  that  their  lien  was  thereby 
lost,  or  could  not  be  enforced  against  it. 

Vendor  and  purchaser.  Possession.  Notice.  Equity. 
Specific  performance.  Lien.  Fraud.  Before  Judge  Pottle. 
Wilkes  Superior  Court.    November  Term,  1874. 

The  above  head-notes  report  this  case. 

R.  Toombs,  for  plaintiffs  in  error. 

W.  M.  &  M.  P.  Keese,  for  defendants. 

Trippe,  Judge. 

1.  The  rule  that  a  purchaser  of  land  is  bound  to  inquire 
into  the  right  of  one  in  possession  thereof,  and  that  such  pos- 
session charges  the  purchaser  with  implied  notice  of  that 
claim  of  right,  is  too  firmly  established  to  be  now  denied: 
4S  Gemgia,  585;  25  Ibid.y  65;  26  Ibid.,  132,  19  Ibid,, 
337.  It  was  cUiimed  that  this  case  was  an  exception  to  this 
rule,  because  at  the  time  Lane  bought  from  Quisenby,  he, 
I^ane,  was  in  possession  as  Quisenby's  agent  or  superintend- 
ent, and  there  having  been  no  visible  change  of  possession, 
the  doctrine  of  implied  notice  would  not  arise.     In  the  first 
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])lace,  it  might  be  replied,  tliat  Newsom   is  the  claimant  of 
the  land,  and  he  pnrchase<]  from  Lane,  and  went  himself  into 
l)ossessioa  before  the  deed  to  Franklin,  Reid  &  Company  was 
executed.     Both  Lane  and  Newsom  had  put  improvements 
on  the  land  and  Newsom  was  in  possession  when  plaintiffs 
in  error  got  their  deed.  In  Matthews  v».  Demerritt,  22  Maine, 
312,  it  was  held,  that  the  visible  possession  of  an  improved 
estate,  even  if  no  visible  change  of  possession  takes  place  at 
the  time  of  the  conveyance,  is  implied  notice  of  the  sale  to 
subsequent   purchasers,  although  the  first  purchaser's  ileed 
was  not  recorded.  There  was  an  exception  recognized  to  this 
rule,  to-wit :  when  the  second  purchaser  is  proved  to  have 
known  that  the  first  purchaser  was  in  possession  withoutclaim- 
ing  title  before  he  bought,  or  where,  from  the  circumstances, 
such  knowledge  must  l)e  presumed.     The  exception  is  a  rea- 
sonable and  proper  one,  but  this  case  does  not  come  within  it. 
Had  Franklin,  Reid  &.  Company  known  that  Lane  was  in, 
not  claiming  title  when  he  bought,  or  such  facts  existed  as  to 
cause  such  a  presumption,  then  they  would  not  be  controlled 
by  the  general  rule  so  far  as  Lane  was  concerned.     But  noth- 
ing of  that  sort  appears.     True,  he  was  the  son-in-law  of 
Quisenby.     But  he  had  put  valuable  improvements  on  the 
land,  advised  with  Calloway,  the  holder  of  the  title,  about 
buying  it;  nothing  was  kept  secret,  did  buy  and  pay  for  it; 
sold  it  to  Newsom  for  other  land  Newsom  had,  and  exchanged 
possession  with  the  latter.  In  Webster  vs.  Maddox,  6  Green- 
leaf,  256,  the  same  doctrine  was  held.     There  was  no  visible 
change  of  possession  when  the  deed  was  executed  to  the  ten- 
ants; and  their  possession,  though  their  deed  was  not  re- 
corded, was  decided  to  be  sufficient  notice  of  their  title.    It 
is  true,  there  was  no  deed  to  either  Lane  or  Newsom,  but 
each  held  a  perfect  equity  against  Quisenby,  the  vendor  of 
Franklin,  Reid  &  Company. 

2.  There  is  no  doubt  that  the  general  rule  is,  that  the 
right  to  a  specific  performance  is  in  the  sound  discretion  of  a 
court  of  equity.  In  this  state,  that  power  is  to  be  exercised 
by  the  jury  under  the  evidence  and  charge  of  the  court 
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Where  the  evidence  and  the  rules  of  law  justify  such  a  de- 
cree, a  party  has  the  right  to  claim  it. 

3.  The  title  to  the  whole  land  was  in  Callaway,  both  to 
the  part  sold  to  Newsom  and  the  portion  retained  by  Quis- 
enby.  Franklin,  Reid  &  Company  advanced  the  unpaid 
portion  of  the  purchase  money  in  behalf  of  Quiaenby  to 
Calloway,  and  were  to  take  the  title  for  their  security.  In 
ezeciition  of  this  agreement,  Quisonby  made  a  deed  to  them 
to  all  the  land.  This  put  them  in  the  place  of  Calloway, 
with  the  right  he  had  as  to  holding  the  whole  land  subject  to 
his  claim  for  the  unjmid  purchase  money.  To  enforce  that 
right  they  may  have  a  decree  to  sell  the  portion  of  the  land 
which  was  not  sold  by  Quisenby ;  and  if  that  be  not  suffi- 
cient to  discharge  what  they  have  paid  of  the  purchase 
money  to  Calloway,  then  that  the  balance  so  sold  to  Lane 
and  Newsom  be  liable  for  the  unpaid  portion  of  such  ad- 
vancement. As  the  decree  did  not  allow,  under  any  circum- 
stances, the  claim  of  plaintifls  in  error  to  be  asserted  against 
that  part  of  the  laud,  it  should  be  modified  or  a  new  trial 
liad.  The  judgment  rendered  will  contain  directions  on  this 
point. 

4.  The  ooiirt  refused  to  charge  as  requested  by  plaintiifs  in 
error,  that  if  when  Kewsom  bought  from  Lane  he  paid  for 
the  land  in  part  with  property  belonging  to  them,  it  was  a 
fraud,  and  pjave  as  a  reason  why  the  request  was  refused, 
that  Franklin,  Reid  &  Company  only  held  a  mortgage 
on  such  property.  The  question  of  fraud  on  the  part  of 
!Newsom  was  distinctly  submitted  to  the  jury  by  the  court.. 
The  testimony  touching  it,  and  as  to  Newsom  having  sent 
cotton  to  be  shipped  to  plaintiffs,  need  not  be  stated.  AH 
iMras  before  the  jury.  Nothing  appeared  to  show  that  the 
mortgage  lien  was  not  yet  good  against  the  property,  or  that 
it  could  not  be  enforced. 

Aa  indicated,  the  judgment  is  reversed,  and  the  case  re- 
manded with  directions. 
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Fort  V9.  West  et  aL 

Jame3  a.  Fort,  plaintiff  in  error,  vs.  James  P.  West  d  at, 

administrators,  defendants  in  error. 

1.  That  the  defendant  married  the  siater-in-law  of  the  judge's  wife,  doei 
not  disqualify  the  latter  from  presiding. 

2.  Where  suit  is  brought  on  a  note  given  for  the  purchase  money  of  Itod, 
a  plea  to  the  effect  that  the  widow  of  the  vendor  claimed  dower  in  the 
property  sold  which  had  not  been  set  apart,  and  that  the  defendant 
would  not  be  protected  in  paying  said  note  as  the  title  would  be  imper- 
fect, was  properly  stricken  on  demurrer. 

3.  The  defendant  not  residing  in  the  county  in  which  the  suit  was  pend- 
ing, it  was  not  error  to  refuse  his  counsel  time  to  procure  bis  affidavit 
to  an  amended  plea,  as  the  oath  of  such  attorney  would  have  beea 
sufficient. 

Judge.  Dower.  Vendor  and  purchaser.  Pleadings.  At- 
torneys. Before  Judge  Clark.  Sumter  Superior  Court. 
April  Term,  1874. 

A  report  of  tliis  ease  is  unnecessary. 

Allen  Fort;  Hawkins  &  Hawkins,  for  plaintiff  in 
error. 

Jack  Brown;  C.  T.  Goode;  Cook  &  Crisp,  by  brief, 
for  defendants. 

Warner,  Chief  Justice. 

1.  This  was  an  action  brought  by  the  plaintiffs  against  the 
defendant  on  a  promissory  note  for  ^2,000  00.  On  the  trial 
of  tlie  case,  the  defendantohjected  to  Judge  Clark's  presiding, 
because  he  was  related  by  affinity  to  the  defendant  within  the 
fourtli  degree.  It  appears  from  the  record,  tliat  the  defend- 
ant married  the  widow  of  A.  W.  Williams,  who  was  the 
brother  of  Judge  Clark's  wife,  and  that  Williams  died  after 
Judge  Clark's  intermarriage  with  his  sister.  In  oar  judg- 
ment. Judge  Clark  was  not  disqualified  from  presiding  in  the 
case,  under  the  provisions  of  the  205th  section  of  the  Code: 
Deupree  vs.  Deupree,  45th  Georgia  Feports,  414 ;  Habba^ 
on  Succession,  276 ;  12th  Petersdorf's,  Ab.,  566. 
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2,  3.  There  was  no  error  in  sustaining  tlie  demurrer  to  tlie 
defendant's  |>iea,  or  in  refusing  to  give  him  time  to  make  oath 
to  his  amended  plea,  as  he  lived  in  Stewart  county.  By  the 
3449th  section  of  the  Code,  when  the  defendant  does  not  re- 
side in  tlie  county  in  which  the  suit  is  pending,  the  agent  or 
attorney  at  law  of  the  defendant  may  make  oath  to  his  plea, 
which  the  defendant's  attorney  could  have  done  in  this  case. 
From  the  facts  disclosed  in  the  record,  we  fear  the  defendant 
was  more  anxious  to  gain  time  than  to  obtain  jiLstice,  but  as 
damages  have  not  been  claimed,  we  do  not  award  any. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Oliver  H.  Jones,  plaintiff  in  error,  vs,  Albin  Sons  & 

Company,  defendants  in  error. 

One  who  makes  a  conditional  sale  does  not  lose  his  rigbts  under  the 
contract  because  his  attorney,  in  ignorance  of  its  terms,  takes  a  mort- 
gage on  the  property  from  the  purchaser  to  secure  an  unpaid  part  of 
the  purchase  money,  especially  when  it  does  not  appear  that  the  con- 
testing creditors  of  the  purchaser  acted  upon  or  were  misled  by  the 
fact  of  the  mortgage  being  taken,  or  that  there  was  fraud  on  the  part 
of  the  seller,  and  it  further  appearing  that  the  full  value  of  the  article 
so  sold  was  allowed  by  the  seller  when  he  retook  possession,  and  that 
eyen  if  he  were  forced  to  rely  on  the  mortgage,  it  was  for  an  amount 
f^reater  than  the  value  of  the  property,  and  had  priority  over  the  liens 
of  such  creditors. 

Debtor  and  creditor.  Mistake.  Lien.  Attorney.  Mort- 
gage, Before  Judge  Hopkins.  Fulton  Superior  Court. 
March  Term,  1874. 

This  was  a  claim  case  arising  in  the  justice's  court  for  the 
one  thousand  and  twenty-sixth  district  of  Fulton  county. 
^Ibin  Sons  &  Company  were  the  plaintiffs  in  fi.fa,,  Charles 
K.  Groomes,  the  defendant,  and  Oliver  H.  Jones,  the  claim- 
ant. The  plaintiffs  introduced  in  evidence  three  fi.  fas.  in 
/avor  of  Albin  Sons  &  Company  against  Charles  R.  Groomes, 
Vol,  lui.  88. 


L 
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[  .    

two  of  which  were  for  $100  00  eadi,  and  the  thin!  for  a  less 

amount,  with  the  entries  thereon,  showing  a  levy  of  each 

npon  a  hearse.     The  three  cases  were  tried  and  <lispase<l  of 

together.     The  claimant  admitted   that  the  judgments  on 

which  8aid^./a«.  were  issued  were  rendered  in  said  justice's 

court,  the  first  two  on  the  10th  September,  1873,  and  the 

last  on  the  6th  September,  1873,  and  that  at  the  date  of  said 

judgments  Charles  R,  Groomes  was  in  possession  of  said 

henrse.     Plaintiffs  closed^  and  the  claimant  introihiceil  W.  R. 

Hammond,  wlio  testified  in  substance  as  follows  :   About  the 

17th  June,  1873,  W.  M.  Raymond  &  Company  sent  to  his 

firm  (D.  F.  &  W.  R.  Hammond)  for  collection,  four  notes  on 

Groomes  &  Recce,  three  for  $100  00  each,  and  one  for  $124  75, 

with  instructions  to  do  the  best  they  could  with  them.    Said 

notes  were  for  the  balance  of  the  purchase  money  for  sjid 

hearse,  which  had  been  previously  delivered  to  Groomes  ts 

Reece  under  a  contnict  that  the  title  was  not  to  pass  until  paid 

for.     All  the  purchase  money  for  said  hearse  had  been  (laid 

except  the  four  notes  aforesaid.     On  the  18th  of  June,  1873, 

D.  F.  &  W.  R.  Hammond,  not  having  in  their  possessioa 

said  written  contract,  or  knowing  of  the  same,  accepted  from 

C.  R.  Groomes  a  mortgage,  as  well  upon  the  said  hearse  as 

npon  his  stock  in  trade,  to  secure  the  said  four  notes,  and 

also  another  demand  of  about  $1,200  00  which  they  held  for 

said  Raymond  &  Company  against  Groomes.     Shortly  after 

accepting  said  mortgage — two  or  three  days — Raymond  & 

Company  sent  to  witness,  by  mail,  said  written  contract, and 

witness  immediately  replied  that  he  would  not  have  taken  a 

mortgage  upon  the  hearse  if  he  had  known  its  nature.    He 

received  no  special  reply  from  W.  M.  Raymond  &  Com|>any. 

In  August,  1873,  said  mortgage  was  foreclosed.     Snbseq«ient- 

ly,  the  claimant,  who  held  a  mortgage  on  said  hearse  and  other 

property  against  said  Groomes,  had  the  same  foreclosed  and 

levied,  and  advertised  said  hearse  for  sale.    Witness  then  weot 

to  claimant  and  showed  him  the  written  contract  and  threat* 

ened  to  interfere  and  stop  the  sale  as  to  the  hearse.    Clain* 

ant,  after  negotiating  with  witness,  paid  him  $40000;  $37509 
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of  this  was  for  the  said  hearse,  which  witness,  as  the  attorney 
of  said  Raymond  &  Company,  then  and  there  sold  to  him. 
Before  making  said  sale,  witness  examined  said  hearse  care- 
fully, and  found  that  it  had  been  badly  broken.  The  claim 
of  said  Raymond  &  Company  for  the  balance  due  upon  the 
hearse  was  $424  75,  but  witness  took  $375  00  for  it,  because 
he  thought  that  was  all  it  was  worth  in  its  then  damaged 
condition ;  sold  it  for  Raymond  &  Company  under  and  by 
virtue  of  the  written  contract  in  evidence.  The  other  $25  00 
was  paid  on  account  of  the  balance  of  the  mortgage  indebt- 
edness. Witness  executed  to  claimant,  on  the  back  of  said 
mortgage  Ji.  fa.,  a  transfer  of  the  same,  and  also  of  the  right, 
title  and  interest  of  Raymond  &  Company  in  and  to  the 
hearse. 

The  claimant  testified  as  follows:  He  held  a  mortgage  on 
said  hearse  against  Groomes,  and  on  all  the  rest  of  his  store 
property,  except  a  few  small  things.     This  mortgage  was  ta- 
ken prior  to  June  18th,  1873,  and  at  that  time  he  did  not 
know  of  the  conditional  sale.     After  he  foreclosed  his  mort- 
gage, lie  ascertained  that  Groomes  lacked  $375  00  of  paying 
up  the  purchase  money,  and  by  agreement  with  Groomes,  he 
paid   up  the  balance  due  and  took  a  bill  of  sale  directly  to 
himself.     The  hearse  had  been  broken,  and  cost, subsequently, 
$157  00  to  repair  it.     Witness  does  not  think  it  was  worth, 
at  the  time  he  purchased,  more  tlian  the  amount  he  paid  for  it. 
A.  T.  Finney  testified  :  That  since  Jones  bought  the  hearse 
he  had  it  repaired  for  him  at  the  cost  of  $157  00.     At  the 
time  he  took  it  for  repair,  it  was  not  worth  over  $400  00. 
Its  value  will  not  exceed  $800  00.     As  repaired  and  on  sale 
in  his  shop,  it  would  not  bring  more  thau  one-fourth  of  its 
original  cost. 

The  justice  held  the  property  not  subject.  On  a  writ  of 
certiorari  thereto  the  decision  was  reversed  and  claimant  ex- 
cepted. 

D.  K.  &  W.  R.  Hammond,  for  plaintiff  in  error. 
Sii>N^EY  Dell,  for  defendants. 
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Linlon  w.  The  Ms^or  ftod  Council  of  ihe  Cit;  orAibeni. 
Tbippe,  Judge. 

It  was  not  (leoietl  on  tlie  argiimeDt  of  tlila  caae  tint  the 
contract  between  Raymond  &  Coni[>any  and  Groomes  k 
R«ece  for  (lie  hearse,  was  Dotliiiig  mure  than  a  CDndilioml 
sale,  and  tliat  the  title  was  not  to  pass  until  it  was  {Mid  ibr. 
But  defendants  in  error  claini  that  as  the  attorneys  of  B>y- 
inoiid  &  Company  took  a  mortage  on  the  hearse  to  swan 
the  unpaid  purchase  money,  they  are  estopped  from  deiijins 
the  title  of  Groomes  &  Reece.  This  mortgage  was  taken  by 
the  atlorncys  in  ignorance  of  the  terms  of  the  coiilm^  of 
sale.  It  does  not  appear  that  tlie  other  creditors  of  GnwniM 
&  Reece  acted  upon,  or  were  misled  by  the  fact  thattiiemoit- 
gage  was  taken.  When  tlie  agent  of  Raymond  &  CompMj 
took  liack  the  property,  he  allowed  the  full  value  of  it,  ^^ 
nobwly  could  have  been  damaged  by  the  transaction.  Mon- 
over,  the  mortgages  of  Raymond  &  Company,  and  of  Jooe^ 
the  claimant,  on  thi?  identical  property,  are  both  older  thin 
the  judgments  of  tiie  defendants  iu  error,  and  have  a  priorilf 
over  those  judgments.  Under  these  facta,  we  think  the  jiwg- 
ment  of  the  justice  court  in  holding  the  pro{>erly  not  Eubject 
was  right,  and  it  was  error  to  sustain  the  certiorari  and  to  set 
'that  judgment  aside.  The  doctrine  of  estoppel  does  notap- 
apply  to  this  case. 

Judgment  reversed. 


JoHK  S.  Linton,  plaintiff  in  error,  vs.  Thb  Mayor  ai™ 
Council  op  the  City  of  Athens,  defendant  in  error. 

I.  The  quesiioD  of  taislion  is  one  of  power, 
veiled  in  the  Uw-innkiiig  department  of  I  hi 
Ibat  department  has  exercised  its  judgment 
ment  or  taxes,  the  courts  have  no  power  to 
that  the  tai  is  unfair  or  unjust,  auleia  the  fui 
has  been  liolaled. 
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2.  That  land  located  within  a  municipal  corporation  was  used  for  agri- 
ealtural  purposes,  and  the  owner  derived  no  benefit  from  the  city  gov- 
ern meirt,  was  no  ground  to  enjoin  the  collection  of  the  taxes  assessed 
by  the  municipal  authorities,  especially  where  such  owner  purchased 
said  property  after  tbe  corporate  limits  had  been  extended  so  as  to 
cover  the  same. 

Taxes.  Constitutional  law.  Municipal  corporations.  Be- 
fore Judge  Rice.  Clarke  Superior  Court.  August  Term, 
1874. 

This  case  is  reported  in  tbe  decision. 

Speer  &  Thomas,  for  plaintiff  in  error. 

Private  property  not  taken  for  public  use  without  compen- 
sation. Taxation  on  agricultural  lands  for  corporate  purposes 
should  he  enjoined  :  Buell  vs.  Ball,  20  Iowa,  288 ;  Bradshaw 
V8.  City  of  Omaha,  1  Nev.,  16;  City  of  Henderson  vs,  Lam- 
bert, 8  Bush.,  610;  Fulton  vs.  City  of  Davenport,  87  Iowa, 
405 ;  Morford  vs.  Anger,  8  Iowa,  82 ;  Chaney  vs.  Hooser,  9 
B.  Mon.,  330;  Deedy  vs.  Lambon,  26  Iowa,  419;  Gillette  vs. 
City  of  Hartford,  31  Conn.,  351 ;  2  Dillon  on  Mun.  Corps., 
633;  Cooley  on  Lims.,  p.  504. 

Cobb,  Erwin  &  Cobb;  S.  P.  Thurmond;  T.  W.  Ruck- 
£R,  for  defendant. 

1st.  Constitutional  provision  as  to  exercise  of  right  of  emi- 
nent domain  has  no  application  to  this  case :  Sedg.  on  Cons. 
and  Stat.  Law,  p.  498,  et  seq. ;  Dwarris  on  Stat,  p.  403,  et 
%eq.;  4  N.  Y.,  432;  Cooley's  Cons.  Lims.,  pp.  497,  498. 

2d.  General  assembly  authorized  to  pass  such  law:  Cons,  of 
1868,  par.  1,  sec.  1,  art.  3;  par.  1,  sec.  5,  art.  3. 

3d.  Courts  cannot  control  discretion  of  legislature :  Fred- 
erick vs.  Mayor  and  Council  of  Augusta,  567 ;  4  N.  Y.,  432; 
Cooley's  Cons.  Lims.,  pp.  613,  164,  168,  171. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant, praying  for  an  injunction  to  restrain  the  collection  of 
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a  tax  execution  issued  by  the  defendant  against  the  complain- 
ant's property,  on  the  ground  that  ihe  tax  is  illegal.  Wlien 
the  motion  for  an  injunction  came  on  to  be  heard,  the  defend- 
ant demurred  to  the  complainant's  bill  for  want  of  equity. 
The  court  sustained  the  demurrer,  and  the  complainsLot  ex- 
cepted. 

1.  The  complainant  alleges  that  he  is  a  farmer  by  occupa- 
tion, and  in  order  to  carry  on  said  occupation  he,  many  years 
ago,  purchased  a  valuable  tract  of  land  in  the  county  of 
Clarke,  situated  about  one  mile  and  a  half  from  the  centre  of 
the  city  of  Athens,  and  is  now  engaged  in  the  occupation  of 
said  land  solely  for  agricultural  purposes;  that  in  1815  the 
corporate  limits  of  the  town  of  Athens  were  extended  one 
mile  in  every  direction  from  the  college  chapel;  that  in  1842 
the  limits  of  said  town  of  Athens  were  extended  to  prevent 
the  sale  of  liquors  and  establishment  of  lewd  houses  in  close 
proximity  to  Franklin  College,  situated  in  said  town,  and  not 
for  the  purpose  of  increasing  the  municipal  revenue;  that  in 
1872  the  general  assembly  passed  an  act  amending  the  charter 
of  the  town  of  Athens,  making  it  a  city,  the  authority  and 
jurisdiction  of  whiith  was  extended  a  distance  of  two  miles  in 
every  direction  from  the  college  chapel.  It  will  l)e  noticed 
that  the  complainant  does  not  allege  in  his  bill  what  distance 
from  the  college  chapel  the  act  of  1842  extended  the  corpo- 
rate limits  of  the  town,  but  by  reference  to  that  act  it  appears 
that  the  corporate  limits  of  the  town  were  extended  by  it  two 
miles  from  the  college  chapel,  and  the  act  of  1872  does  not 
extend  the  limits  of  the  city  of  Athens  any  further  than  the 
corporate  limits  of  the  town  of  Athens  were  extended  by  the 
act  of  1842;  nor  does  the  complainant  allege  at  what  time  he 
purchased  the  land,  but  it  was  conceded  on  the  argument  that 
he  purchased  it  subsequent  to  the  year  1842.  The  complain- 
ant alleges  in  his  bill  that  he  is  annually  subjected  to  the  pay- 
ment of  a  tax  of  $99  10  on  his  land  by  the  municipal  oorpo- 
poration,  without  deriving  any  benefit  therefrom,  as  no  part 
of  his  land  is  required  for  streets  or  houses,  or  any  other  pur- 
pose connected  with  the  municipal  organization  of  the  dtj  of 
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Atlieus,  but  is  used  by  him  exclusively  for  agricultural  pur- 
poses, and  that  the  result  of  the  imposition  of  said  tax  on  his 
land  is  to  take  his  private  property  for  public  use  without  any 
com{^nsation  whatever,  and  therefore  the  law  which  imposes 
tb<i  tax  upon  his  land  within  the  corporate  limits  of  the  city, 
is  unconstitutional  and  void.  The  power  of  taxation  is  vested 
in  the  sovereign  authority  of  the  stale;  no  constitutional  gov- 
ernment can  exist  without  it;  its  exercise  is  esseiUi^I  to  the 
very  existence  of  the  state  government.  As  was  said  by 
Chief  Justice  Marshall,  in  the  case  of  The  Providence 
Bank  ca.  Billings,  4  Peters'  Re|>orts,  561 :  "It  resides  in  the 
government  as  part  of  itself,  and  need  not  be  reserved  where 
property  of  any  description,  or  the  right  to  use  it  in  any  man- 
ner, is  granted  to  individuals  or  coporate  bodies.  However 
absolute  the  right  of  any  individual  may  be,  it  is  stifl  in  the 
nature  of  that  right  that  it  must  bear  a  portion  of  the  public 
burdens,  and  that  portion  must  be  determined  by  the  legisla- 
ture. Tins  vital  power  may  be  abused;  but  the  interest,  wis- 
dom and  justice  of  the  representative  body,  and  its  relations 
with  its  constituents,  furnish  the  only  security  against  unjust 
and  excessive  taxation,  as  well  as  against  unwise  taxation." 
By  the  constitution  of  this  state,  the  power  of  taxation  over  the 
whole  state  shall  be  .exercised  by  the  general  assembly  only  to* 
raise  revenue  for  the  support  of  government,  to  pay  the  public 
debt,  to  provide  a  general  school  fund,  for  common  defense,  and 
for  public  improvements;  and  taxation  on  property  shall  bead 
talorem  only,  and  uniform  on  all  species  of  property  taxed. 
The  general  assembly  may  grant  the  power  of  taxation  to  the 
county  authorities  and  municipal  corporations,  to  be  exercised 
within  their  several  territorial  limits.  There  is  no  pretense 
that  the  land  of  complainant,  which  is  taxed,  is  not  within 
the  tei-ritorial  limits  of  the  municipal  corporation,  and  that  it 
^as  within  thase  limits  when  he  purchased  it,  or  that  the  rate 
of  taxation  is  greater  than  is  authorized  by  the  charter  of  the 
city,  or  that  it  has  not  been  assessed  upon  the  ad  valoran  and 
uniform  principle  as  required  by  the  constitution;  but  the  com- 
plaint is,  that  inasmuch  as  he  has  no  use  for  the  municipal  organ- 
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izatioii,and  inasmuch  as  it  is  of  no  practical  benefit  to  him  tbere? 
fore,  to  tax  his  land  $90  00  a  year  for  the  benefit  of  tlie  corpor- 
ation, is  taking  his  private  property  for  public  use  without  com- 
pensation,  and  therefore  the  law  which  authorizes  the  as- 
se&sment  and  collection  of  the  tax  on  his  land  within  the 
limits  of  the  corporation,  is  unconstitutional  and  void.    Tax 
laws,  as  well  as  all  other  general  laws,  sometimes  operate 
harshly  in  individual  cases,  and  we  suppose  always  will,  ow- 
ing to  the  imperfection  of  human  legislators.     A  man  living 
within  the  limits  of  a  municipal  corporation,  of  large  prop- 
erty, who  has  no  children  to  educate,  might  think  ii  hardaiul 
unjust  that  his  property  should  be  taxed  to  raise  a  school  fund 
to  educate  other  people's  children.     So  a  man  living  within 
the  limits  of  a  municipal  corporation,  who  had   no  use  fori 
street  railway,  might  think  it  hard  that  his  properly  should 
be  taxed  to  build  one.'    In  these  cases,  and  many  others  which 
might  be  cited,  the  individuals  whose  property  might  be  taxed 
would  have  no  more  personal  interest  in  the  special  object  for 
which  the  tax  was  levied  than  the  complainant  has  in  the  mu- 
nicipal corporation  of  the  city  of  Athens  and  its  organization. 
The  question  of  taxation  is  one  of  power,  and  the  exercise  of 
it  is  vested  in  the  law-making  department  of  the  government, 
and  when  that  department  has  exercised  its  judgment  in  rela- 
tion to  the  assessment  of  taxes,  the  courts  have  no  power  to 
interfere  on  the  ground  that  the  tax  is  unfair  or  unjust,  unless 
the  fundamental  law  of  the  land  has  been  violated.    The  col- 
lection of  all  taxes  is,  in  a  certain  sense,  the  taking  of  private 
property  for  the  use  of  the  public,  and  the  case  made  by  the 
complainant  does  not  constitute  an  exception  to  the  general 
rule.     Taxing  his  property  within  the  limits  of  the  city  for 
the  benefit  of  the  municipal  cor{)oration  is  no  more  taking 
private  property  for  the  use  of  the  public  than  the  taxing  of 
a  man's  property,  who  had  no  children,  to  raise  a  fund  for  the 
education  of  other  people's  children  within  the  corporate  lim- 
its of  the  city,  would  be  the  taking  of  private  property  for 
the  use  of  the  public.     It  is  nothing  more  tlian  the  exercise 
of  the  sovereign  authority  of  the  state — its  legislative  will 
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upon  the  subject  of  taxation — an  inlierent  power  wliieli  belongs 
to  the  state.  It  is  true  that  this  general  power  of  taxation 
may  be  abused  by  the  law-making  jwwer  of  the  state,  but  the 
remedy  for  such  abuse  is  in  the  vigilance  of  the  people  over 
the  conduct  of  their  representatives  in  making  extravagant 
expenditures  and  taxing  the  people  for  the  payment  thereof. 

2.  By  the  constitution,  the  general  assembly  of  this  state 
have  power  to  make  all  laws  and  oixlinances,  consistent  with 
the  constitution,  and    not  repugnant  to  the  constitution  of 
the  United  States,  which  they  shall  deem  necessary  and  proper 
for  the  welfare  of  the  state.     In  1842,  the  general  assembly 
deemed  it  necessary  and  proper  to.  extend  the  corporate  limits 
of  the  town  of  Athens  two  miles  in  every  direction  from  the 
college  chapel.  Whether  this  was  done  for  the  benefit  of  Frank- 
lin College,  or  for  other  reasons  satisfactory  to  the  law-making 
power,  it  is  not  material  to  inquire.     In  1872,  the  general 
assembly,  in  amending  the  charter,  confirmed  the  extension  of 
the  corporate  limits  of  the  city  as  the  same  existed  by  the  act  of 
1842.    The  act  of  1872  did  not  extend  the  limits  of  the  cor- 
poration so  as  to  embrace  more  territory  than  w^as  included  by 
the  act  of  1842.     By  the  act  of  1872  the  mayor  ami  council 
of  the  city  of  Athens  had  full  power  and  authority  to  levy 
and  collect  an  annual   tax  of  not  exceeding  one  per  centum 
upon  the  value  of  all  the  property  within  the  corporate  limits 
of  said  city,  of  whatever  kind,  real  or  personal,  which  is  or 
may  be  subject  to  taxation  by  the  laws  of  this  state.     The 
complainant's  land  was  within  the  corporate  limits  of  the  town 
of  Athens  when  he  purchased  it,  and  is  now  within  the  cor- 
porate limits  of  the  city  of  Athens  under  the  amended  char- 
ter.    It  is  not  pretended  that  the  tax  assessed  on  the  land  is 
more  than  one  per  centum  on  its  value,  or  that  the  land  is  not 
within  the  coporate  limits  of  the  city ;  yet,  this  court  is  asked 
to  declare  this  law  imposing  the  tax  on  the  complainant's  land 
unconstitutional  and  void,  l>ecau8e  he  has  no  use  for  the  cor- 
poration, and  it  is  of  no  benefit  to  him,  and  to  require  him  to 
pay  the  tax  in  obedience  to  the  laws  of  the  state,  will  be  to 
take  his  private  property  for  the  nse  of  the  public  without 
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oom|)eusation.     The  reply  is,  that  tlie  sovereign  autkoritj  of 
his  state  has  declared  by  her  constitutional  legislative  enact- 
ment th^  she  deems  it  necessary  and  proper  for  her  welfare, 
that  he  should  pay  the  tax  assessed  upon  his  land,  and  there- 
fore, it  is  liis  duty,  as  one  of  her  citizens,  to  pay  it,  whether  in 
his  judgment  he  will  be  benefited  by  its  payment  or  not.    If 
each  individual  tax-payer  should   refuse  to  |)ay  the  tax  im- 
posed upon  his  property  by  the   sovereign  authority  of  the 
state  because,  in  his  judgment,  he  would  not  be  benefitted  by  its 
payment,  there  would  not  be  much  tax  money  collected.  Sev- 
eral cases  decided  in  some  of  the  western  states  of  the  unioo, 
were  cited  on  the  argument  by  the  plaintiff  in  error.    The 
principle  decided  in  those  cases  is,  that,  although  the  courts  do 
not  hold  the  legislative  enactment  imposing  taxes  to  be  abeo- 
lutely  void,  but  only  hold  that  the  courts  iiave  the  power  to 
limit  the  exercise  of  the  taxing  power  of  the  state,  when,  io 
their  judgment,  upon  a  given  state  of  facts,  the  individual 
whose  property  is  taxed  <ierives  no  benefit  from  the  object  for 
which  the  tax  is  imposed,  then  they  will  enjoin  the  oollectipn 
of  such  taxes.     In  other  words,  the  practical   effect  of  those 
decisions  is,  for  the  courts  of  the  state  to  assume  and  deci<le 
what  taxes  are  necessary  and  proper  for  the  welfare  of  the 
state,  instead  of  the  legislative  department  of  the  state  gov- 
ernment.    Cooley  on  Constitutional   Limitations,  501,  afler 
citing  several  of  those  cases,  remarks,  in  a  note,  that  "  it  would 
seem  as  if  there  must  be  great  practical  difficulties,  if  not 
some  of  principle,  in  making  this  disposition  of  such  a  case." 
In  McCnlKxjk  vs.  Maryland,  4  Wheaton's  Reports,  430,  Chief 
Justice  Mai^siiall  said:  '*It  is  unfit  for  the  judicial  depart- 
ment to  inquire  what  degree  of  taxation  is  the  legitimate  use, 
and  what  degree  may  amount  to  the  abuse  of  the  power.**  By 
the  constitution  of  this  state,  the  legislative,  executive,  and  judi- 
cial departments,  shall  be  distinct,  and  each  department  shall 
be  confided  to  a  separate  body  of  magistracy.     No  peisoa  or 
collection  of  persons  being  of  one  department  shall  exercise 
any  power  properly  attached  to  either  oC  the  others,  except  in 
cases  herein  expressly  provided.     It  follows,  therefore,   that 


ATLANTA,  JANUARY  TKllM,  1875.        595 

Linton  vj.  The  Mayor  and  Council  of  the  Cily  of  Athens. 

in  this  state,  at  least,  iiiasinucli  as  tlie  power  to  levy  and  col- 
lect taxes  is  vested  in  the  general  assembly,  that  it  would,  in 
the  language  of  Cliief  Justice  Marshall,  be  unfit  for  the 
judicial  department  of  the  state  government  to  inquire  wlielher 
the  law-making  power  of  the  state  has  acted  wisely  or  un- 
wisely, justly  or  unjustly,  in  taxing  the  property  of  the  com- 
plainant as  set  forth  in  the  record.     The  principle  involved  in 
the  case  now  before  us,  was  decided  in  the  case  of  Frederick 
t)«.  The  City  Council  of  Augiista,  5th  Georgia  Reports,  561. 
lu  that  case,  this  court  held  "  that  when  the  law-making  power 
acts  within   the  scope  of  its  delegated  authority,  the  courts 
cannot  interfere.     It  is  the  duty  of  the  judicial  tribunals  of 
the  country  to  execute  and  enforce  all  constitutional  laws,  and 
not  to  mcike  them.     The  remedy  against  the  effect  of  oppres- 
sive legislation,  delegated  to  munici[>al  corix>ra(ions,  is  in  the 
hands  of  the  people  or  their  representatives.*'     But  the  argu- 
ment for  the  plaintiGT  in  error,  in  the  case  now  before  us,  as 
we  understand  it,  is,  that  the  tax  upon  the  complainant's  prop- 
erty is  not  unconstitutional,  because  it  is  unjust  and  oppressive, 
but  as  the  munici|)al  corporation  of  the  city  of  Athens,  which 
he  is  taxed  to  maintain,  is  of  no  benefit  to  him,  it  is  unjust 
and  oppressive  to  compel  him  to  {Xiy  a  tax  on  his  proi)erty  for 
its  support,  and  therefore  the  law  which  compels  him  to  do  so 
is  unconstitutionalf  because  it  take  his  proi>erty  for  the  use  of 
the  public  without  compensation.     The  reply  is,  that  the  tax- 
ation of  property  within  the  corporate  limits  of  tlie  city  of 
Athens,  was  a  question  for  the  legislative  department  of  the 
government  to  decide,  and  not  a  question  for  the  cH>urLs.     We 
find  no  error  in  sustaining  the  demurrer  to  the  complainant's 
bill. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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The  Western  and  Atlantic  Railroad  Company,  plain- 
titf  ill  error,  vs.  Ijouiq  Cai^p,  defeiulaut  in  error. 

1.  When  it  does  not  appear  that  goods  transported  by  railroad  have  re- 
mained an  unreasonable  time  in  the  .depot  of  the  railroad  corapany 
afier  they  have  reached  their  destination,  and  the  agent  of  the  con- 
signee, on  the  ensuing  Siturdny,  inquired  of  the  agent  of  the  company 
whether  the  goods  must  then  be  taken  out  or  could  they  remain  antil 
the  next  Monday,  and  whether  there  would  be  additional  charges 
therefor,  and  the  agent  of  the  company  replied  that  the  goods  coold 
be  taken  out  on  Monday  without  further  cost,  the  rule  of  liabilitj  on 
the  company,  which  was  then  that  of  ordinary  diligence  as  warehoose- 
men,  was  not  thereby  changed. 

2.  When  the  general  charge  to  the  jury  was  correct,  and  substantial  jus- 
tice has  been  done  by  the  verdict,  this  -court  will  not  interfere,  al- 
though there  may  have  been  some  error  committed  in  the  refusal  to 
charge  as  requested  by  the  losing  party,  provided  such  request,  if  it 
had  been  given,  would  not  probably  have  affected  the  result. 

8.  This  court  will  not  undertake  to  reverse  a  judgment  refusing  a  nev 
trial,  when  the  interrogatories  of  several  witnesses  were  read  on  the 
trial,  and  were  considered  on  the  hearing  of  the  motion  for  a  new  trial, 
which  are  not  contained  in  the  record,  and  it  does  not  appear  that  thej 
were  immaterial  and  could  not  affect  the  judgment,  or  were  omitted 
by  consent  of  parties.  • 

Kailroads.  Warehousemen.  Diligence.  Charge  of  Court- 
New  trial.  Practice  in  the  Supreme  Court.  Before  Judge 
McCuTCHEN.     Catoosa  Superior  Court.     July  Term,  1871 

Camp  brought  complaint  against  the  Western  and  Atlaniic 
Railroad  Company  for  $430  00,  the  value  of  goods  shipped 
to  him,  and  burned  in  the  depot  of  the  defendant  on  Febru- 
ary 10th,  1873.     The  defendant  pleaded  the  genenil  issue. 

The  plaintiff  proved  the  shipment  of  the  goods,  their  non- 
delivery, and  that  they  were  directed  to  "L.Camp,  care  of 
R.  J.  Jones,  Ringgold,  Georgia." 

R.  J.  Jones  testified  that  he  called  at  the  depot  several 
times  for  the  goods,  but  they  had  not  arrived  ;  that  on  Tues- 
day or  Wednesday  of  February  court,  1873,  defendant's  agent 
told  him  the  goods  had  come  on  that  morning;  that  the  depot 
was  burned  on   the  Monday  night  following;  that  he  in- 
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formed  tlie  agent  that  he  wouhl  notify  the  plaintiff  of  the  ar- 
rival of  the  go(Kls,  who  replied  that  he  wished  he  would; 
that  he  did  not  pay  the  freight,  nor  was  it  demanded  from 
him  by  the  agent;  that  he  saw  the  depot  burning  about  ten 
or  eleven  o'clock  at  night  on  February  10th ;  that  the  wind 
was  blowing  from  the  southeast;  that  the  railroad  track  was 
about  fifteen  feet  from  the  depot,  trains  passing  thereon  fre- 
quently, both  day  and  night;  that  the  roof  of  the  depot  was 
old,  made  of  oak  boards,  and  had  been  there  eight  or  tea 
years;  that  the  boards  were  rotten,  some  of  them  warped; 
that  the  roof  leaked  in  some  places;  that  the  smoke-stacks  of 
engines  in  passing  would  be  about  fifteen  feet,  perhaps  twen- 
ty, firora  the  edge  of  the  roof,  and  nearly  level  with  it,  per- 
haps not  quite  so  high. 

As  to  the  condition  of  the  roof,  distances,  etc.,  Jones  was 
corroborated  by  several  witnesses,  and  none  swore  to  the  con- 
trary. Some  stated  that  it  was  a  dangerous  roof,  and  liable 
to  ignite  from  sparks.  Seveml  testified  that  the  wind  was 
blowing  fron\  the  southeast,  which  caused  the  sparks  from  the 
engines  to  fly  towards  the  depot.  Two  witnesses  swore  that 
on  the  night  of  the  fire,  about  nine  o'clock,  they  saw  two  en- 
gines passing  the  depot  emitting  large  quantities  of  sparks^ 
some  of  which  fell  on  the  roof. 

J.   M.  McKinney,  the  cousin  and  brother-in-law  of  the 
p/aintiff,  testified  that  he  came  to  Ringgold  on  Saturday,  the 
8th  of  February,  and  asked  for  the  plaintiff's  goods,  and  was 
tofd  by  the  defendant's  agent  that  they  were  in  the  depot; 
that  he  inquired  what  freight  was  due  on  them,  and  the  agent 
replied  by  handing  him  a  piece  of  paper  with  $33  17  written 
thereon;  that  witness  asked  if  he  must  take  the  goods  out  on 
that  evening,  or  whether  they  could  stay  until  Monday;  that 
the  agent  aske<1  him  how  he  came  to  town,  and  on  being  in- 
formed that  he  came  on  horseback,  told  him  the  goods  could 
stny  until  the  day  suggested;  that  witness  then  asked  him  if 
there  would  be  any  additional  expense,  to  which  the  agent  re- 
plied there  would  not  be;  that  on  the  following  Monday  he 
came  from  where  plaintiff  lived,  twenty  miles  in  the  country, 
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'I'he  W^aterii  and  Ailmitio  RailroHd  Cnmpao;  rt.  Camp, 
irith  a  tliree-horse  team  and  wagoi),  and  when  two  milta 
from  town  noticed  lliat  (lie  sun  was  about  two  hours  high; 
thnt  he  came  directly  to  town  and  found  the  depot  closed; 
'  that  he  went  to  a  neighlKiriiig  store  and  inquired  viiere  iIk 
agent  was,  and  was  informed  that  he  had  pmbabW  giine  In 
flii]>per ;  that  the  sun  was  tlieu  an  hour  or  an  hour  ami  a  half 

i.igi,. 

McKinney  was  corroborated  by  sevend  other  wilnessw. 

J.  M.  Henery,  tiie  agent  of  tiic  defendant,  testifieil  that  on 
the  Mondny  evening  alluded  to  lie  was  engaged  in  the  ilepnl 
until  very  late  receiving  freights  for  shi[>ment,  etc. ;  (hit  he 
thinks  he  remained  until  afler  sun-down  ;  that  he  tlien  closed 
the  depot  and  went  to  supper  jnst  in  time  to  get  backto  meet 
the  down  train  ;  that  lie  hud  to  meet  this  Irain  and  DSQilly 
got  Ilia  supper  before  it  came ;  that  he  was  absent  not  exceeil- 
ing  one  hour,  and  when  he  returned  he  remained  until  nine 
o'clock;  that  the  evening  was  dark  and  cloudy. 

Other  witnesses  testified  as  to  the  character  of  the  eveDiog, 
and  that  the  agent  lefl  the  depot  aboutsun-dowu. 

The  jury  found  for  the  plaintiff.  The  defendaut  moved  lor 
a  new  trial  upon  the  following,  among  other,  grounds: 

1st.  Because  the  court  erred  in  charging  the  jury  "ihat  the 

defendant  was  bound  to  exercis"  -— i:—— •  -i:i: ;~  *-ir;nfr 

care  of  the  plaintiff's  goods,  an 
such  care  of  the  goods  as  every 
goods ;  and  that  this  applies  to 
they  might  consider  the  house  i 
the  roof,  the  liability  to  take  fi 
in  fact  all  the  surroundings,  ai 
whether  the  defendant  exercised 
the  plaintiff's  goods,  and  if  it  d 

2d.  Because  the  court  erred  i 
defendant  was  bound  to  onlin 
goods,  and  in  refusing  to  charge 
if  there  was  a  contract  for  the  g 
in  order  to  make  the  defendant 
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3d.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 
The  motion  was  overruled  and  the  defendant  excepted. 

D.  A,  Walker,  by  J.  A.  W.  Johnson,  for  plaintiff  in 
error. 

W.  H.  Payne,  for  defendant. 

Trippe,  Judge. 

1.  The  charge  of  the  court  relieved  the  railroad  company 
from  the  extraordinary  liability  that  had  been  uiw)n  it  as  a 
common  carrier,  and  gave  the  jury  the  rule  approved  in  46/A 
Georgia,  433,  to-wit:  that  when  goods  shipped  by  a  railroad 
have  arrived  at  their  destination  and  are  deposited  in  a  place 
for  safe  keeping,  the  liability  of  the  railroad  company  as  a 
common  carrier  ceases,  and  that  of  warehouseman  commences. 
This  was  the  proper  rule  in  this  case.     But  the  company 
claims  that  what  passed  on  the  Saturday  evening,  after  the 
arrival  of  the  goods  at  Ringgold,  between  its  agent  and  the 
agent  of  defendant  in  error,  changed  its  character  to  that  of 
a  gratuitous  bailee,  and  from  that  time  it  was  only  liable  for 
gross  negligence,  and  that  the  court. erred  in  not  so  charging. 
The  goods  had  been  in  the  dei)ot  fotir  or  five  days.     It  was 
Saturday  afternoon  when  the  consignee's  agent  inquired  of 
the  company's  agent  if  he  should  lake  them  out  then,  or  could 
they  remain  until  the  ensuing  Monday.     Upon  learning  that 
tlie  agent  of  the  owner*  came  to  town  on  horseback,  he  was 
notified  by  the  railroad  agent  that  the  goo<ls  could  remain  un- 
til the  next  Monclay  and  there  would  be  no  further  charge 
on  that  account.     It  would  be  a  very  strict  rule  upon  the 
owner  of  goods  to  hold  that  this  lost  him  any  right  he  then 
lield.      It  was  only  for  such  a  length  of  time  as  was  almost  a 
necessity,  under  the  circumstances. 

2-  The  whole  charge  of  the  court  is  not  given  by  the  re- 
porter, nor  are  all  the  requests  made  bj  plaintiff  in  error  to 
the  court,  to  give  in  charge  to  the  jury,  set  forth.  One  or 
two  of  those  requests  could  properly  have  been  given;  but  we 
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think  substantial  justice  was  done  by  the  verdict,  and  the  gen- 
eral charge  of  the  court  being  correct,  and  as  the  requests 
^vhich  might  have  been  proi>erly  submitted  to  the  jury  would 
not  probably  have  affected  the  result,  a  new  trial  will  not  be 
granted  on  that  account:  20  Georgia,  50;  37  Ibid.,  94, 195. 

3.  There  is  a  still  more  serious  difficulty  in  ihewayof 
plaintiff  in  error.  The  record  sliows  that  the  interrogatories 
of  four  witnesses  were  read  to  the  jurj',  and  were  considered 
on  the  hearing  of  the  motion  for  a  new  trial.  In  the  brief  of 
the  testimony  these  depositions  are  referred  to  as  having  been 
introduced  on  the  trial,  and  by  agreement  of  counsel  they 
Were  to  be  used  when  the  motion  for  a  new  trial  was  heard. 
From  what  appears  in  the  testimony  in  the  reconl,  these  wit- 
nesses whose  interrogatories  were  used  were  cognizant  of  tlie 
leading  and  material  facts  of  the  case,  and  doubtless  their  tes- 
timony was  of  importance  to  the  parties.  These  interrogato- 
ries are  not  included  in  the  record  or  in  the  bill  of  exceptions, 
nor  does  it  appear  that  they  were  omitted  by  consent  of  the 
parties.  Thotigh  there  was  no  suggestion  of  diminution  of 
the  record,  this  court  would  require  a  very  clear  and  un- 
doubted case  before  it  would  reverse  a  judgment  refusing  a 
new  trial  under  such  circumstances.  All  the  testimony  shoo  Id 
be  here  unless  its  immateriality  appears.  Especially  was  this 
necessary  in  this  case. 

Judgment  affirmed. 


James  Allen,  plaintiff  in  error,  vs.  Thomas  N.  Gibsok, 

defendant  in  en'or. 

That  a  defendant  paid  too  much  for  land  is  no  defense  to  notes  giv^fi  f^^ 
ihe  purchase  money,  where  he  had  opportunity  of  examination,  eres 
though  he  acted  upon  the  representations  of  the  plaintiff  and  another. 

Vendor    and    purchaser.     Sales.      Before  Judge  JaMES 
Johnson.     Talbot  Superior  Court.    September  Term,  1871 

For  the  facts,  see  the  decision. 
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Marion  Bethune,  by  E.  H.  Worrill,  for  plaintiff  lu 
error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  on 
two  promissory  notes  for  $712  95.     To  this  action  the  de- 
fendant pJeaded  that  the  notes  were  given  for  eighty-two 
acres  of  land  a<)joining  defendant;  that  plaintiff  and  one  Cas- 
tleberry  fraudulently  combined  to  cheat  defendant,  by  repre- 
senting to  him  that  the  land  was  worth  $15  00  per  acre,  when 
it  was  worth  only  (4  00  per  acre,  and  thus  induced  him  to 
purchase  the  land  at  (he  former  price,  and  divided  the  two 
DOtes  between  themselves.     The  plaintiff  demurred  to  the 
defendant's  plea,  the  court  sustained  the  demurrer,  and  the 
defendant  excepted.     It  appears  from  the  record  that  the 
land   purchased  was  adjoining  the  land  of  defendant,  and 
there  is  no  pretence  that  he  was  prevented,  or  did  not  have 
ample  opportunity  to  examine  the  land  and  see  for  himself 
what  it  was  worth  before  he  purchased  it.     If  he  thought 
proper  to  rely  upon  the  representations  of  the  plaintiff  and 
Castleberry  as  to  the  value  of  the  land  to  him,  instead  of  ex- 
amining and  looking  a^  the  land  with  his  own  eyes  before  he 
purchased  it,  he  has  no  one  to  blame  for  his  credulity  and 
folly  but  himself;  the  courts  will  not  relieve  him:   TindaUvs. 
Harkinsony  19  Georgia  ReportSy  448.    There  was  no  error  in 
sastaining  the  demurrer  to  the  defendant's  pleas. 
Liet  the  judgment  of  the  court  below  be  affirmed. 


Vou  Liii.  89. 
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Tom.  Bird,  plaintiff  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

1.  There  was  no  error  in  the  refusal  of  the  continaance. 

2.  Where  there  was  a  special  plea  that  the  grand  jury,  who,  at  aprefioos 
term  of  the  coort  found  the  indictment,  were  not  sworn,  and  it  ap- 
peared from  the  minutes  **that  the  grand  jury  retired  to  their  room,  le- 
lected  William  H.  Hughes  as  their  foreman,  returned  into  coort  and 
were  duly  impanneled,  to- wit :''  giving  the  names  of  the  jarors: 

Held,  that  it  was  competent  for  the  court  to  determine  such  an  issue  fron 
an  inspection  of  the  minutes,  and  it  was  not  error  to  hold  that  from  tbe 
record  it  appeared  the  jury  were  duly  sworii. 

2.  Where  a  special  plea  was  filed  to  an  indictment,  that  one  of  thecraad 
jurors  was  an  incompetent  juror,  and  an  issoe  was  made  tbereooaod 
tried  before  a  jury,  and  verdict  rendered  against  the  plea,  and  the  de- 
fendant, without  moving  to  set  aside  the  verdict,  entered  the  plei  of  not 
guilty : 

Hddf  that  after  a  conviction  it  was  too  late  to  attack  the  verdict  of  the 
jury  rendered  on  the  special  plea,  on  the  ground  that  it  was  contrarj 
to  the  evidence. 

4.  If  incompetent  evidence  was  admitted  on  the  trial  of  such  special  plea 
without  objection,  and  the  court  changed  the  jury  thereon,  the  adair 
sionof  such  testimony  cannot  be  made  a  ground  of  error. 

5.  Where  a  defendant  in  an  indictment  pleaded  in  bar,  that  a  previoos  in- 
dictment had  been  pending  against  him  for  the  same  offense  of  vbick 
he  was  then  charged,  which  had  no  fatal  defects,  and  that  it  had  beea 
noL  prossed  by  order  of  the  court,  against  his  consent : 

Heldf  that  there  was  no  error  in  overruling  the  plea. 

Criminal  law.  Continuance.  Jury.  Practice  in  the  Sn- 
iperlor  Court.  Evidence.  Before  Judge  James  Johnson. 
Muscogee  Superior  Court.    November  Term,  1874. 

Tom.  Bird  was  placed  on  trial  for  the  offense  of  burglary. 
The  defendant  moved  for  a  continuance  on  the  grx)und  that 
he  had  been  confined  in  jail  since  October,  1873 ;  that  he  li«u 
subpoenaed  a  witness  by  the  name  of  Driver  Reid,  who  W 
theretofore  resided  in  Tuskegee,  Alabama,  but  had  recently 
moved  to  Wacoochee  Valley  in  the  same  state;  that  the  wit- 
ness could  not  attend  court  on  account  of  sickness  in  his  &a^ 
ily;  that  he  expected  to  have  him  present  at  the  next  term: 
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that  lie  expected  to  establish  by  hioi  an   alibi,  stating  the 
facts. 

Tins  motion  was  supporteil  by  the  affidavit  of  Hamp  Bird, 
tlie  brother  of  tlie  defendant.  Upon  cross-examination,  he 
stated  that  a  continuance  had  been  allowed  the  defendant  at 
the  last  term,  in  part,  on  account  of  (he  absence  of  the  same 
witness;  also,  that  the  same  facts  could  be  shown  by  him, 
(Hamp  Bird,)  and  his  wife. 

As  an  additioual  reason  for  the  continuance,  counsellor  the 
defendant  stated  in  his  place,  that  he  had  just  been  informed 
that  one  Mike  Anderson,  one  of  the  grand  jurors  who  found 
the  bill  under  which  the  defendant  was  to  be  tried,  was  not  a 
citizen  of  the  United  States,  but  was  a  subject  of  Great  Britain ; 
that  he  desired  to  put  in  a  S|)ecial  plea  in  bar,  and  to  that  end, 
wished  time  to  examine  the  records  and  to  prepare  testimony. 
The  court  overruled  the  motion  because  it  believed  it  to 
have  been  made  for  delay,  and  defendant  excepted. 

The  defendant  then  pleaded  specially  in  bar,  that  the  grand 
jurors  impanneled  at  the  last  term  of  the  court,  who  preferred 
tlie  indictment,  were  not  sworn.  • 

Issue  being  formed  upon  this  plea  the  court  directed  the 
solictor  general  and  the  clerk  to  be  sworn.  They  testified  that 
the  grand  jurors  were  qualified  in  the  usual  manner.  The 
minutes  of  that  term  also  showed  that  "the  grand  jury  re- 
tired to  their  room  and  selected  William  H.  Hughes  as  their 
foreman,  returned  into  court  and  were  duly  impanneled,  to- 
wit :  John  H.  Meyer,"  etc. 

The  court,  without  the  intervention  of  a  jury,  ordered  the 
plea  to  be  stricken,  and  the  defendant  excepted. 

The  defendant  then  pleaded  thatMike  Anderson,  one  of  the 
grand  jurors  who  preferred  the  indictment,  was  not  a  citizen 
of  the  United  States,  but  was  a  subject  of  Great  Britain. 

Upon  issue  being  formed  on  this  plea,  the  court  ordered  it 
ta  l>e  submitted  to  a  jury.  Evidence  was  introduced,  the  jury 
charged,  and  a  verdict  returned  against  the  plea.  Various 
e^eeptions  were  taken  to  the  rulings  made  on  this  collateral 
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trial,  but  they  are  immaterial  here  as  this  court,  in  view  of 
the  further  history  of  the  case,  refused  to  pass  on  them. 

The  defendant  pleaded  further  that  at  the  November  term, 
1873,  a  true  bill  was  found  against  him  for  the  same  offense 
as  that  with  which  he  is  now  charged ;  that  he  was  convicted 
thereon,  but  upon  writ  of  error  to  the  supreme  court,  (see  50 
Georgia  Repoiia,  585,)  the  judgment  was  reversed.  That  at 
the  May  term,  1874,  when  the  judgment  of  the  supreme  conrt 
was  made  the  judgment  of  the  superior  court,  the  said  bill  of 
indictment,  upon  motion  of  the  solicitor  general,  was  nol, 
proaaedy  the  defendant  objecting  thereto,  there  being  do  fatal 
defect  tlierein.  That  the  defendant  thereui)on  demanded  his 
release,  which  was  refused  by  the  court.  That  at  the  same 
term,  the  grand  jury  found  the  true  bill  now  being  prosecntel, 
charging  him  with  the  same  offense  as  that  for  which  he  was 
tried  at  the  November  terra,  1873;  wherefore  he  prays  thai 
he  may  be  discharged  and  go  hence  without  a  day. 

Upon  demurrer  this  plea  was  stricken,  and  the  defendant 
excepted. 

The  plea  of  not  guilty  was  then  filed.  The  jury  foand  to 
the  contrary. 

£rror  is  assigned  upon  each  of  the  above  grounds  of  ex- 
ception. 

G.  E.  Thomas  ;  Reese  Crawford,  for  plaintiff  in  error. 
W.  A.  Little,  solicitor  general,  for  the  state. 

Trippe,  Judge. 

1.  It  is  sufficient  to  say  upon  the  first  point  that  the  coart 
did  not  abuse  its  discretion  in  refusing  the  continuance. 

2.  The  minutes  of  the  court  showed  that  the  grand  jury 
who  found  the  bill  at  a  previous  term  "retired  to  their  room, 
selected  William  H.  Hughes  as  their  foreman,  returned  ioh) 
court  and  were  duly  impanneled,  to-wit :"  and  then  the  names 
of  the  jurors  were  set  forth  in  full  on  the  minutes.  The  iss«« 
made  by  the  plea  on  this  point  could  be  determined  by  tlie 
minutes,  and  there  was  no  error  in  the  judgment  that  it  ap- 
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peared  from  the  record  the  jury  were  duly  sworn.     The  entry 
on  tlie  minutes  could  mean  nothing  else. 

3.  There  was  an  issue  upon  the  special  plea  settinf^  up  the 
incompetency  of  one  of  the  grand  jurors.  That  issue  was 
trifed  before  a  jury  selected  for  that  purpose.  No  motion  was 
made  to  set  aside  that  verdict.  A  plea  of  not  guilty  was  filed, 
and  after  a  verdict  of  guilty  was  rendered  against  the  defend- 
ant, a  motion  was  made  to  set  the  latter  verdict  aside  and 
grant  a  new  trial,  on  the  ground  that  the  one  rendered  on  the 
special  plea  was  contrary  to  the  evidence.  There  should  have 
been  a  motion  to  set  aside  the  first  verdict.  If  the  defendant 
submitted  to  it  without  excepting,  he  could  not  take  the  chances 
of  acquittal  and  failing  in  that,  claim  that  the  conviction  was 
bad,  because  another  jury  had  found  wrong  on  another  issue. 
If  he  had  a  good  ground  to  set  the  first  verdict  aside,  the 
court  would  have  sustained  it  and  the  trouble  and  delav  of 
the  traverse  trial  would  have  been  avoided.  Suppose  the  de- 
fendant, after  the  return  of  the  first  verdict,  had  ascertained 
that  ohe  of  the  jury  trying  that  iasue  was  an  incompetent 
juror,  or  discovered  any  other  fact  that  would  have  vitiated 
the  verdict.  Could  he,  without  moving  for  such  cause,  have 
gone  into  the  trial  last  had,  and  then  set  up  that  it  should  go 
fur  naught,  for  reasons  which  he  knew  at  the  time  would  en- 
able him  to  avoid  a  verdict  of  guilty?  If  the  facts  were  dis- 
covered too  late  for  him  to  have  availed  himself  of  them  in 
time,  the  question  would  be  different.  But  here,  the  reasons 
given  in  the  final  motion,  if  good,  existed,  and  were  as  well 
known  before  the  trial  of  the  final  issue  as  aftier wards. 

4.  It  is  always  too  late  after  verdict  on  the  trial  of  any  is- 
sne  to  raise,  as  a  ground  to  set  it  aside,  that  incompetent  tes- 
timony was  admitted,  unless  objection  was  made  to  it  at  the 
proper  time,  either  when  it  was  ofi^ired,  or  at  least  before  a 
verdict  was  rendered.  This  rule  might  also  be  modified  if 
the  party  was  not  aware  of  the  facts  on  which  the  objection 
to  the  evidence  rests,  and  was  not  guilty  of  laches  in  the  mat- 
ter.    This  is  not  pretended  in  this  case. 

5.  At  the  same  term  of  the  court  at  which  this  bill  was 
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found,  the  solicitor  general,  by  authority  of  the  court,  entered 
a  nolle  prosequi  upon  another  indictment  against  the  defendant 
for  the  same  offense.     This  was  done  at  the  May  term,  1874— 
six  months  before  the  trial.   The  defendant  objected  to  thenolfe 
prosequi,  and  at  the  time  it  was  entered  demanded  his  release. 
He  pleaded  at  the  trial  those  facts,  and  that  the  bill  which  was 
nolle  prosequied  had  no  fatal  defects,  and  prayed  that  he  might 
be  discharged  and  go  without  a  day.     The  court,  on  motion, 
struck  the  plea.     Section  4649  of  the  Code  is:    "No  no/fe 
prosequi  shall  be  allowed,  except  it  be  in  open  court,  for  some 
fatal  defect  in  tiie  bill  of  indictment,  to  be  judged  of  by  the 
court,  in  which  case  the  presiding  ju«lge  shall  order  another 
bill  of  indictment  to  be  forthwith  submitted  to  the  grand 
jury,"  etc.,  etc.     This  nolle  prosequi  was  ordered  at  May  term, 
1874.     The  defendant  objected  because  there  were  no  fatal 
defects.     The  judgment  of  the  court  was  rendered  at  that 
term  on  all  the  questions.     No  exceptions  were  filed,  and  the 
presumption  of  law  is,  that  the  judgment  of  the  court  was 
right.     If  the  defendant  desired  to  avail  himself  of  his  rights 
under  this  statement  of  facts,  he  should  have  put  himself  in 
a  position  to  do  so.     He  could  not  wait  until  the  next  term 
when  put  upon  his  trial,  and  then  ask  for  a  review  of  ilie 
former  judgment  of  the  court  upon  the  same  |K)iut  he  raised 
by  his  plea,  to- wit :  whether  there  were  any  fatal  defects  in 
the   former   indictment  which  would    have  authorized  the 
nolle  prosequi.     We  do  not  mean  to  concede  by  this  tljat  an 
erroneous  judgment  of  the  court  in  allowing  a  nolle  prosequi^ 
as  this  was  done,  would  entitle  a  defendant  to  a  <lischarge,  as 
he  might. be  if  it  was  allowed  after  the  case  was  submitted  to 
a  jury.     Was  not  the  intent  and  meaning  of  the  enactment^ 
on  these  two  matters  different?     We  do  not  think  the  rule 
would  be  as  strict  in  such  a  case  as  this  as  under  the  other 
provision  of  the  law  which  forbids  any  entry  of  a  jwlteprO'^ 
qui  on  a  bill  of  indictment  after  the  case  has  been  submitted 
to  the  jury,  except  by  the  consent  of  the  defendant.    There 
was  no  error  in  the  judgment  overruling  the  plea. 
Judgment  affirmed. 
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The  Mayor  and  Council  of  the  City  op  Atlanta, 
plaintiff  in  error,  V8,  James  P.  Perdue,  defenant  in  error. 

If  a  defect  in  the  Bidewalk  of  a  manicipal  corporation,  caused  by  an  ex- 
cavation made  by  a  party  in  the  erection  of  a  baiiding,  has  existed  for 
such  a  length  of  time  as  by  reasonable  diligence  in  the  performance  of 
their  duty,  the  defect  ought  to  have  been  known  by  the  corporate  au- 
thorities, then  notice  will  be  presumed,  and  proof  of  actual  knowledge 
will  not  be  necessary  to  reuder  sach  corporation  liable  for  injuries 
thereby  occasioned. 

Municipal  corporations.     Streets.     Notice.     Before  Judge 
Hopkins.     Fulton  Superior  Court.     March  Term,  1874. 

For  the  facts,  see  the  decision. 

W.  T.  Newman,  for  plaintiff  in  error. 

B.  F.  Abbott,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  damages  for  injuries  sustained  in  falling 
into  an   excavation    made  in   the   defendant's  sidewalk  on 
Mitchell  street,  in  the  cify  of  Atlanta,  the  same  being  one  of  the 
public  streets  in  said  city.     On  the  trial  of  the  case,  the  jury, 
niuler  the  charge  of  the  court,  found  a  verdict  for  the  plaintiff 
for  $725  00.     A  motion  was  made  for  a  new  trial,  on  the 
ground  that  the  court  erred  in  overruling  the  defendant's  mo- 
tion for  a  non-suit,  because  the  plaintiff  had  failed  to  prove 
that  the  defendant  had  notice  of  the  excavation  in  the  side- 
walk of  the  street  at  the  time  of  the  injury  complained  of,  and 
because  the  court  failed  to  charge  the  jury,  that  to  entitle  the 
plaintiff  to  recover  he  must  prove  that  the  defendant  had  no- 
tice of  the  excavation  in  the  sidewalk  of  the  street  at  the  time 
of  the  injury.     The  motion  for  a  new  trial  was  overruled,  and 
the  defendant  excepted.     It  appears  from  the  evidence  in  the 
record,  that  the  excavation  in  the  sidewalk  was  made  by  a 
{>arty  who  was  erecting  a  building  adjacent  thereto,  and  the 


608  SUPREME  COURT  OF  GEORGIA. 

The  Mayor  and  Council  of  the  City  of  Atlanta  vs,  Perdae. 

excavation  was  made  to  allow  grates  to  cover  the  area  wall  of 
the  building.  The  excavation  into  which  the  defendant  fell, 
in  the  night  time,  was  eight  or  ten  feet  deep,  no  railing  around 
it,  nor  lights  there;  the  excavation  had  been  there  two  or  three 
weeks.  The  general  rule  of  law  is,  that  a  municipal  corpora- 
tion is  bound  to  keep  its  streets  and  sidewalks  in  a  safe  con- 
dition for  travel  in  the  ordinary  modes,  by  night,  as  well  as  bj 
day,  and  if  it  fail  do  so,  it  is  liable  for  damages  for  injnries 
sustained  in  consequence  of  such  failure.  A  municipal  cor- 
poration is  liable  for  injuries  caused  by  its  neglect  or  omismn 
to  keep  its  streets  and  sidewalks  in  repair,  as  well  as  for  those 
cause<l  by  defects  occasioned  by  the  wrorujifid  ads  of  oihen. 
In  the  latter  class  of  cases  the  foundation  of  the  action  kiug- 
ligenccy  and  if  the  defect  in  the  sidewalk  or  street  had  only  ex- 
isted for  a  short  time,  as  for  a  night  or  a  day,  so  that  the  de- 
fendant could  not  reasor\fbly  be  presumed  to  have  had  any 
knowledge  of  it,  then  notice  of  the  defect  in  the  sidewalk  or 
street,  to  the  defendant,  should  be  shown  in  order  to  make  it 
liable.  But  if  the  defect  in  the  sidewalk  or  street  of  tlie  city, 
existed  for  such  a  length  of  timeas  by  reasonable  diligence  in  the 
performance  of  its  duty,  the  defect  ou^A^  to  have  been  known 
by  it,  then  notice  will  be  presumed,  and  proof  of  oduo/ notice 
is  not  necessary.  The  principle  is  this,  that  if  the  defendant, 
by  the  exercise  of  reasonable  diligence  in  the  performance  of 
its  duties,  has  the  means  of  knowledge  of  defects  in  the  streets 
and  sidewalks,  though  caused  by  others,  and  negligently  re- 
mains ignorant  thereof,  it  is  equivalent  to  actual  knowledge. 
In  the  case  before  us,  the  excavation  in  the  defendant's  side- 
walk had  been  there  two  or  three  weeks,  and  if  it  did  not 
know  that  the  excavation  was  there  on  one  of  its  public  side- 
walks, it  was  because  of  its  own  negligence.,  and  theJaw  will 
charge  it  with  a  knowledge  of  that  which  it  ought  to  have 
known  in  the  performance  of  its  duty  to  the  public  There 
was  no  error  in  refusing  the  non-suit  for  want  of  proof  of  no- 
tice to  the  defendant  of  the  excavation  in  its  sidewalk,  or  in 
failing  to  charge  the  jury  that  to  entitle  the  plaintiff  to  re- 
cover he  must  prove  that  the  defendant  had  notice  of  the  ex- 
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cavatioQ  in  the  sidewalk  at  the  time  of  the  injury  complained 
of,  on  the  statement  of  facts  disolose<I  in  tlie  record. 
Let  the  judgment  of  the  court  below  be  af&rmed. 


The  Mayor  and  City  Council  of  Madison,  plaintiff  in 
error,  t?s.  Robert  N.  Booth,  defendant  in  error. 

1.  The  owner  of  a  lot  in  an  incorporated  town  leaves  the  outer  strip  of 
his  lot  fronting  on  the  pablic  highway  or  street,  open  and  unfenced. 
Over  this  aninclosed  part  the  public  were  accustomed  to  pass,  as  a  side- 
walk, for  upwards  of  twenty  years ;  but  no  assertion  of  municipal  au- 
thority over  it  was  shown  by  any  ordinance  for  widening  the  street,  or 
by  any  act,  such  as  working  it,  etc.,  showing  any  control  over  it  by  the 
public,  except  the  use  of  it,  as  stated.  The  owner,  during  this  time, 
used  this  open  front  as  a  necessary  way  of  access,  both  on  foot  and  by 
wagon,  to  his  residence  and  to  his  workshop  situated  thereon ;  had 
filled  up  an  old  ditch  that  run  the  length  of  the  front,  and  had,  by 
opening  a  way  for  the  water  that  flowed  from  a  higher  point,  protected 
this  portion  of  the  lot  from  being  washed.  He  also  used  a  portion  of 
the  open  front  to  keep  wagons  and  other  vehicles  which  were  carried 
to  his  shop  for  repairs : 

Held,  that  this  constituted  no  such  dedication  of  this  front  to  the  exclu- 
sive use  of  the  public  as  to  vest  in  the  authorities  of  the  town  the  right, 
by  way  of  improving  the  street,  to  open  or  ditch  upon  and  through  the 
whole  length  of  the  uninclosed  front,  so  as  to  seriously  obstruct  the 
ingress  and  egress  of  the  os^ner  to  and  from  the  balance  of  his  prop- 
erty. 

2.  As  the  evidence  shows  that  the  jury  assumed  as  the  measure  of  dam* 
ages,  the  injury  done  to  plaintiff's  land  by  permanently  keeping  the 
ditch  open,  the  judgment  is  affirmed  on  the  condition  that  the  plaintiff 
will  enter  on  the  minutes  of  the  court  a  renunciation  of  any  claim  to 
further  damages,  with  permission  to  the  city  to  keep  said  ditch  open, 
and  to  make  future  necessary  repairs  thereon. 

Municipal  corporations.  Streets.  Dedication.  Before  Judge 
Bartlett.  Morgan  Superior  Court.   September  Term,  1874. 

This  case  is  suflSciently  reported  in  the  above  head-notes. 

BiLLUPS  &  Brobston,  for  plaintiff  in  error. 

A.  G.  &  F.  C.  Foster^  for  defendant. 
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Trippe,  Judge. 

1.  As  stated  by  tlie  reiwrter,  the  facts  are  pretty  fully  given 
in  the  head-notes.     The  title  of  Booth  to  the  strip  of  land  was 
i'ully  proved  and  was  not  contested.     By  not  extending  his 
inclosure  to  the  limit  of  his  lot,  an  outside  narrow  front  was 
left  adjoining  the  highway,  and  the  public  were  accustomed  to 
pass  over  this  as  a  sidewalk.     He  had  also  used  it  for  his  own 
purposes,  protected  it  from  being  washed  by  the  rains,  made 
it  the  way  for  access  both  to  his  dwelling  and  his  workshop, 
and  kept  wagons  and  other  vehicles  on  it  which  were  brought 
to  his  shop  for  repairs.     Even  if  this  use  by  the  public  would 
bar  the  owner  from  denying  it  to  them  hereafter,  it  did  nofc 
authorize  the  authorities  of  the  town  to  dig  a  ditch  through 
its  length  so  as  to  cut  off  the  owner  from  the  approaches  to 
his  own  premises,  where  his  family  lived,  and  likewise  to  ob- 
struct the  ingress  and  egress  of  his  customers  to  his  shops 
where  he  earned  his  living.     It  is,  to  say  the  least,  doubtful 
whether  the  owner  had  lost  the  right,  if  he  chose  to  do  so,  to 
inclose  this  strip  and  assert  his  exclusive  use  of  it.    The  case 
of  Irwin  vs.  Dixon  et  aL,  9  Howard,  10,  presented  but  few 
additional  facts  beyond  what  this  case  shows  in  behalf  of  the 
owner's  right  to  fence  in  a  portion  of  a  lot  belonging  to  him, 
which  had  been  used  for  a  long  time  as  a  highway  in  the  city 
of  Alexandria.     His  right  so  to  do  was  sustained  by  the  su- 
preme court  of  the  United  States :  See,  also,  3  Bingh.,  447; 
11  East,  370;  30  Georgia,  896;  44  Ibid.,  529;  22  Pick.,  75. 
Without  determining  that  question,  as  it  is  unnecessary  to  the 
judgment  we  render,  it  is  sufficient  to  say  we  are  satisfied  he 
was  entitled  to  damages  for  the  injury  he  has  sustained. 

2.  From  the  evidence,  it  appears  that  tlie  jury  assumed,  as 
the  measure  of  damages,  the  injury  which  the  plaintiff  would 
suffer  by  permanently  keeping  the  ditch  open.  As  the  city 
of  Madison  has  assertetl  its  dominion  over  this  strip  of  law, 
and  plaintiff's  counsel  states  that  he  Is  ready  .to  remit  all  claina 
for  any  future  damages,  the  judgment  is  affirmed  on  condi- 
tion that  he  makes  such  an  entry  on  the  minutes  of  the  court, 
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with  such  further  permission  to  the  city  as  will  authorize 
them  to  make  future  necessary  repairs  on  the  ditch,  etc.,  all  of 
which  will  be  specified  in  the  judgment 
Judgment  ai&rmed. 


Fortune  N.  Chisholm  et  al,^  plaintiffs  in  error,  vs.  Augus- 
tus PI.  Lee,  executor,  defendant  in  error. 

Where  money  is  bequeathed  to  the  widow  for  life,  and  at  her  death  to 
the  heirs  of  the  testator,  it  is  tlie  daty  of  the  executor  to  invest  the 
principal,  and  to  pay  over  the  interest  to  the  widow,  so  as  to  preserve 
the  former  for  the  benefit  of  those  ultimately  entitled. 

Administrators  and  executors.  Legacies.  Life  estates. 
Wills.  Before  Judge  Hall.  Newton  Superior  Court. 
March  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

Clark  &  Pace,  for  plaintiffs  in  error. 

J.  J.  Floyd,  for  defendant. 

Wauner,  Chief  Justice. 

This  case  comes  before  this  court  on  a  bill  of  exceptions  as 

to  the  proper  construction  to  be  given  to  the  fourth  and  sixth 

items  of  the  will  of  I.  P.  Henderson,  deceased.     The  bill  of 

exceptions  recites  that  the  parties  were  at  issue  as  to  the  duty 

of  the  defendant,  as  executor,  under  the  fourth  and  sixth  items 

of  the  will  of  Isaac  P.  Henderson,  which  said  items  are  in 

the  following  language,  to-wit:  "Item  4th.  I  loan  to  my  wife 

during  her  natural  life,  $5,000  00.     Also,  that  my  executors 

purchase  for  my  wife  a  negro  woman  or  girl,  such  as  she  may 

select,  the  same  to  be  loaned  to  her  her  lifetime,  the  same  to  be 

purchased  out  of  the  proc^ds  of  my  property."     '*  Item  6th. 

It  is  my  will  and  desire,  that  at  the  death  of  my  wife  the 

money  loaned  her,  and  thejiegro  to  be  j)urchascd  by  my  exe- 
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cutors,  be  sold  and  equally  divided  amongst  all  my  children, 
and  my  grand-daughter,  Elderrinda  Brown,  and  the  share 
going  to  my  grand-daughter  is  to  be  placed  io  the  hands  of 
the  trustee  named  in  the  fifth  item  of  this  will,  and  under  the 
same  restrictions  and  limitations."  The  court  held  that  it  was 
theduty  of  the  executor,  under  the  will  of  the  testator,  to  pay 
over  to  Ruth  Henderson,  his  widow,  the  $5,000  00  loaoed 
her  in  the  fourth  item  of  the  will.  To  which  ruling  of  the  court 
the  complainants  excepted. 

The  court  also  ruled  that  it  was  the  duty  of  the  execator, 
after  the  death  of  Ruth  Henderson,  the  widow,  to  take  steps 
to  recover  the  possession  of  the  $5,000  loaned  her  under  the 
will  of  testator,  for  the  purpose  of  distributing  the  same 
amongst  the  legatees  of  Henderson^  the  testator.  To  which 
last  ruling  of  the  court  the  defendant  excepted.  This  last 
ground  of  error  was  abandoned  by  the  defendant  on  the  ar- 
gument here,  and  the  only  question,  to  be  considered  is  the 
first  ground  of  error  alleged  by  the  complainants  in  the  bill 
of  exceptions. 

By  the  22d3d  section  of  the  Code,  an  estate  for  life  cannot 
be  created  in  such  property  as  is  destroyed  in  the  use.  When 
money  is  loaned  or  given  to  one  for  life,  and  it  is  manifestly  the 
intention  of  the  testator  that  the  money  so  loaned  or  given, 
shall  bedivided  after  the  death  of  the  person  who  has  only  a  life 
interest  in  it,  amongst  his  children  and  his  grand-daughtiT 
named  in  his  will,  and  that  his  grand-daughter's  share  thereof 
is  to  be  placed  in  the  hands  of  a  trustee  named  in  his  will,  under 
certain  restrictions  and  limitations  therein  specified,  as  in  the 
will  of  the  testator  now  before  us,  it  was  theduty  of  the  testa- 
tor's executor,  appointed  by  him  to  execute  his  will,  to  hold  the 
principal  sum  of  money  so  bequeathed,  in  trust  for  the  ob- 
jects of  the  testator's  bounty,  inasmuch,  as  the^raoney  be- 
queathed to  the  testator's  widow  for  and  during  her  life  woald 
be  destroyed  in  its  use,  and  thus  the  intention  of  the  testator 
might  be  defeatefl,  if  the  money  was  paid  into  her  hands. 
The  rule  applicable  to  this  class  of  cases  was  correctly  stated 
in  ThorrUon  vs.  JBurch,  20  Georgia  Reports,  793.     It  was  the 
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duty  of  the  executor  to  have  invested  the  money,  and  paid 
the  interest  thereon  to  the  widow  during  her  life,  so  as  to  have 
preserved  the  principal  for  those  whom  the  testator  clearly  in- 
tended should  have  it  after  the  death  of  his  widow.  The 
testator  did  not  intend  that  tlie  principal  of  the  money  be- 
queathed to  his  widow  during  her  life  should  be  destroyed  in 
the  use  of  it  by  her,  but  on  the  contrary,  he  intended  that  his 
chihiren  am!  grand-daughter  should  have  it  aft^er  her  death, 
and  to  carry  out  that  intention  his  executors  were  appointe<l  to 
execute  his  will,  and  it  was  their  duty  so  to  execute  it  so  as  to 
effect  that  intention,  by  investing  the  money,  paying  the  widow 
the  interest  thereof  during  her  life,  and  at  her  death  to  divide  it 
equally  amongst  his  children  and  grand-daughter  as  directed 
by  the  testator's  will ;  that  was  what  the  executors  were  re- 
quired to  do;  that  was  what  the  testator  entrusted  his  executoi*s 
to  do,  in  onler  to  carry  out  his  expressed  intention  in  regard 
to  the  $5,000  00  bequest,  specified  in  the  fourth  item  of  his 
will.  In  our  judgment,  the  court  erred,  in  view  of  the  pro- 
visions of  the  fourth  and  sixth  items  of  the  testator's  will,  in 
holding  that  it  was  the  duty  of  the  executor  to  pay  over  to 
the  widow,  Ruth  Henderson,  the  $5,000  00  loaned  her  in  the 
fourth  item  of  the  will. 

Let  the  judgment  of  the  court  below  be  reversed. 


Robert  Badkins,  plaintiff  in  error,  vs.  William  L.  Rob- 
inson, marshal,  defendant  in  error. 

1.  The  mayor  and  coancil  of  the  city  of  Golambus  were  aalhorized  by 
the  act  of  November  17t  1864,  to  prohibit  the  sale  by  retail,  of  fresh 
meats  and  vegetables  daring  market  hours  at  any  other  place  than  the 
market  house.  By  a  subsequent  section  of  said  act,  it  was  provided 
th&t  no  person  should  be  punished  under  any  ordinance  passed  by  vir- 
tue of  said  act,  except  such  persons  as  shall  usually  bring  marketable 
articles  for  sale  by  retail  at  the  market  house  :     • 

Held,  that  said  act  is  not  unconstitutional. 

2.  Whether  any  person  prosecuted  for  the  violation  of  such  ordinance 
comes  wiihia  the  exception,  is  matter  of  proof  on  the  tiial,  and  can* 
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not  be  inquired  into  on  the  hearing  of  a  habeas  corpus  sded  oat  by  one  • 
who  is  in  custody,  under  a  judgment  of  conviction  for  TioUliog  the 
•   ordinance. 

Habeas  corpus.  Constitutional  law.  Market  Munici- 
pal corporations.  Before  Judge  James  Johnson.  Musoogee 
County.     At  Chambers,  July  26th,  1874. 

M.  W.  Murphy,  as  marshal  of  the  city  of  Columbus,  pre- 
sented to  the  judge  of  the  superior  court  of  Muscogee  county 
his  petition  for  the  writ  of  certiorari^  making  this  case: 

Ou  July  18th,  1874,  Robert  Badkins  was  charged  before 
the  mayor's  court  of  said  city  with  a  violation  of  section  four  of 
the  market  ordinance,  in  that  he  sold  certain  fresh  meats  at 
his  store-house,  a  place  in  the  city  other  than  the  market- 
house,  during  market  hours.  Said  ordinance  had  been  passed 
by  the  mayor  and  council  of  said  city  under  an  act  of  the  leg- 
islature, entitled  ''an  &ct  to  authorize  the  mayor  and  coancil 
of  the  city  of  Columbus  to  erect  a  market-house  in  one  of  the 
streets  of  said  city,  and  to  pass  ordinances  to  establish  and  reg- 
ulate a  public  market  in  said  city."  Assented  to  November 
17th,  1865.  To  this  charge  Badkins  pleaded  the  nnconstitn- 
iionality  of  the  aforesaid  ordinance,  and  not  guilty.  He  was 
found  guilty  and  sentenced  to  pay  a  fine  of  $50  00,  and  in 
default  thereof,  to  be  confined  in  the  guard-house  for  thir^ 
days.  He  failed  to  pay  said  fine,  and  was  imprisoned  by  pe* 
titioner  in  accordance  with  the  terms  of  said  judgment.  Bad- 
kins presented  his  petition  for  the  writ  of  habeas  corpus  to 
the  Honorable  Joseph  F.  Pou,  the  county  judge,  in  which  he 
alleged  that  he  was  illegally  imprisoned,  because  the  4th  sec- 
tion of  said  ordinance  was  unconstitutional,  and  because  he 
was  held  without  due  process  of  law.  The  4th  section,  aTwre 
referred  to,  was  as  follows :  "And  no  fresh  meat  (all  meat  con- 
sidered fresh  unless  salted  one  week,)  shall  be  sold  at  anj 
other  place  in  the  city  than  the  market-house  during  market 
hours."  The  county  judge  ordered  Badkins  to  bedischai^. 
This  judgment  petitioner  excepted  to,  and  asks  the  writ  of 
certiorari  that  the  same  may  be  corrected. 
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The  petition  was  sanctioned  and  the  writ  iasued.  It  was 
admitted  by  the  county  judge  and  the  respective  parties  that 
the  petition  fairly  presented  the  facts.  Upon  the  hearing  be- 
fore tlie  judge  of  the  sui)erior  court,  the  decision  of  the  county 
judge  was  reversed  and  the  case  remanded  for  a  rehearing. 
To  this  ruling  Badkins  excepted. 

After  the  case  reached  this  court  Murpliy  died,  and  his  suc- 
cessor in  oiBce,  Robinson,  was  made  a  party. 

Benning  &  Benning;  Russell  &  Russell,  for  plaintiff 
in  error. 

C.  H.  Williams;  Peabody  &  Brannon,  for  defendant. 

Trippe,  Judge. 

1.  The  ordinance  of  tl»e  City  Council  of  Columbus  wasau- 
thorize<l  by  the  act  of  November  17th,  1864,  and  it  was  tijere- 
fore  not  obnoxious  to  the  decision  in  the  case  of  Bethune  V8, 
JHughes,  2Sth  Georgia.  560.  The  right  of  the  legislature  to  reg- 
ulate trade,  and  to  authorize  municipal  corporations  so  to  do 
'within  their  respective  limits,  has  been  recognized  by  this  court 
from  the  time  of  its  organization.  It  is  only  necessary  to  refer 
to  some  of  the  decisions  on  that  point  without  further  citing 
them:  5th  Georgia,  546;  6  Ibid.,  13;  IS  Ibid,  586;  43 Ibid., 
421.  As  was  said  in  the  dase  in  bih  Georgia,  supra,  in  refer- 
ence to  onlinances  that  are  legal  and  constitutional  and  those 
which  are  not,  '^the  true  distinction  is  between  an  ordinance 
which  operates  as  a  total  exclusion  or  deprivation  of  the  right 
of  the  citizens,  and  one  which  merely  regulates  the  exercise 
and  enjoyment  of  it  for  the  benefit  and  security  of  the  in- 
habitants of  the  city/^  We  do  not  think  that  any  of  the  pro- 
visions of  the  constitution  of  1868  openite  to  deny  this  power 
in  the  legislature,  The  case  in  4Ad  Georgia,  421,  was  decided 
since  1868,  and  the  same  questions  were  then  raised  on  the 
argnment  which  are  presented  here. 

2.  Whether  one  who  is  prosecuted  for  a  violation  of  such 
oidinanoe  comes  within  the  exception  of  a  subsequent  section 
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of  the  act,  was  a  question  to  be  inquired  into,  and  was  a  mat- 
ter of  proof  on  the  trial  of  the  prosecution. 
Judgment  affirmed. 


The  Mayor  and  Aldermen  op  Savannah,  plalbtiffin 
error,  vs.  James  K.  Hines  et  al.,  defendants  in  error. 

1.  By  the  2d  section  of  the  general  tax  act  of  1874,  a  specific  tax  of 
$10  00  was  imposed  upon  every  practitioner  of  law,  medicine  tod 
dentistry.  By  the  11th  section  it  was  provided  that  no  assessmeot 
should  be  made  for  corporation  or  connty  purposes  on  such  specific 
taxes.  The  mayor  and  aldermen  of  Savannah  imposed  a  tax  of 
$25  00  on  every  person  or  firm  transacting  the  business  of  the  law: 

Edd^  that  such  tax  was  legal.  It  was  not  an  assessment  upon  the 
specific  tax  imposed  by  the  state,  but  it  was  a  tax  imposed  upon  the 
business  of  the  law,  as  authorized  by  the  charter  of  the  corporation. 

2.  That  section  of  the  ordinance  which  requires  that  a  firm  shall  pay  hot 
one  tax  is  right  in  principle,  alnd  would  be  unjust  and  unequal  if  each 
partner  was  to  be  taxed  separately. 

Tax.    Partnership.     Before  Judge  Tompkins.    Chatham 
County.     At  Chambers.     March  9th,  1875. 

For  the  facts  of  this  case,  see  the  decision. 

Jackson,  Lawton  &  Basinger,  for  plaintiflFin  error. 

A.  B.  Smith,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  oomplainants  against  the  de- 
fendant, praying  for  an  injunction  to  restrain  it  from  the  col- 
lection of  a  tax  of  ^25  00  which  the  defendant,  by  an  ordi- 
nance, had  imposed  on  every  lawyer  in  the  city  of  Savannah, 
for  municipal  purposes.  The  presiding  judge  granted  the  in- 
junction prayed  for,  and  the  defendant  excepted. 

1.  By  the  4847th  section  of  the  Code,  the  Mayor  and  Al- 
derman of  the  city  of  Savannah,  have  full  power  and  author- 
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ty,  to  make  such  assessments  and    lay   such    taxes  on  the 
inhabitants  of  said  city,  who  transact  or  offer  to  transact  busi- 
ness therein,  as  said  corporate  authorities  may  deem  expedient 
for  the  safety,  benefit,  convenience,  and  advantage  of  said  city. 
On  the  30th  day  of  December,  1874,  the  mayor  and  alder- 
men of  said  city  pa&sed  a  general  ordinance  to  assess  and  levy 
taxes  for  the  year  1875,  to  raise  revenue  for  the  city,  on  the 
inhabitants  thereof,  includingthose  who  held  taxable  property 
therein,  and  those  who  transact  or  offer  to  transact  business 
therein,  by  the  6th  section  of  Avhich  ordinance  it  is  declared 
that  every  person  and  corporation  transacting,  or  offering  to 
transact,  either  of  the  kinds  of  business  hereinafter  mentioned 
shall  pay  the  tax  hereinafler  prescribed,  to-wit  :    "  Every 
lawyer,  physician  and  dentist,  $25  00."      The  15th  section 
of  the  ordinance  declares  that  a  "  a  firm  or  copartnership 
of  persons  carrying  on  business  jointly  in  the  same  estab- 
lishment, and  bona  fide  as  partners,  shall  not  be  compelled 
to  pay  more  than  one  tax  for  the  business  of  one  establish- 
ment"    By  the  2d  section  of  the  act  of  the  general  assembly 
of  1874,  a  specific  tax   of  $10  00,  was  levied  upon  every 
practitioner  of  law,  medicine  and  dentistry.     By  the  11th  sec- 
tion of  thnt  act  it  is  declared  ''tliat  no  assessment  shall  be 
made  for  corporation  or  county  purposes,  on  the  specific  taxes 
herein  imposed  on  practitioners  of  law,  medicine,  dentistry, 
and   photography:  Provided,  this  section  shall  apply  to  all 
who  ]>ractioe  and  charge  for  the  same."     The  tax  complained 
of  is  not  a  tax  assessed  by  the  defendant  as  a  corporation  on 
the  apecifi^o  tax  of  $10  00  imposed  by  the  state,  on  lawyers^ 
an<i  does  not  purport  to  be  such  a  tax,  but  it  is  a  tax  imposed 
by  the  defendant  as  a  corporation  on  the  business  of  the  com- 
plainants transacted  within  the  corporate  limits  of  the  city,  as 
anthorized  by  the  4847th  section  of  the  Code  before  cited. 
The  s))ecified  authority  granted  to  the  defendant  as  a  corpora- 
tion to  levy  a  tax  on  business  transactccl  in  the  city,  was  not 
repealed,  nor  intended  to  be  repealed,  by  the  general  law  of 
1874,  which  only  prohibited  corporations  and  counties  from 
assessing  a  tax  on  the  specific  tax  of  $10  00  imposed  by  the 
Vol,  liii.  40. 
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state,  for  corporation  or  county  purposes;  that  is  to  say,  the  io- 
tciition  of  the  act  of  1874  was  to  declare  that  no  corpora- 
tion, or  county,  should  assess  a  tax  of  twenty-five  per  cent, 
or  other  rate,  on  the  specific  tax  of  $10  00,  for  corporation  or 
county  purjKises,  leaving  the  defendant,  as  a  corporation,  to 
tax  bhainess  transacted  within  its  limits  under  its  special  grant 
for  the  purpose  as  it  tlieretofore  had  done;  that  was  all  tlie 
act  of  I8~4  intended  "to  do,  and  that  was  all  tiiat  it  did  do. 
Jfllie  business  of  tlie  complainants  is  not  sufficient  to  autiiur- 
ize  them  to  pay  the  tax  of  $25  00  im|>osed  thereon  by  tiieor- 
dinance  of  the  city,  tliey  are  not  compelled  to  transact  or  offer 
to  transact  that  bminma  within  the  limits  of  the  corporation, 
but  if  they  do,  then  tliey  are  bound  as  law-abiding  dtizeosto 
pay  it. 

2.  That  section  of  the  ordinance  which  requires  titat  a  firm 
or  copartnership  carrying  on  business  jointly  in  the  same 
establishment  as  partners  shall  pay  but  one  tax  on  that  busi- 
ness, is  right  in  principle,  but  would  be  wrong,  unjust,  tod 
unequal,  if  each  partner  was  to  be  taxe<I  separately  on  the 
business  of  the  copartnership.  The  injunction  in  this  caae,  to 
restrain  the  collection  of  the  tax,  was  granted  without  author- 
ity of  law,  and  in  violation  of  the  law. 

Let  the  judgment  of  the  court  below  be  reversed. 


■G.  P.  GuiLFOBD  &  CoMPAWT,  plaiutifls  in  error,  ra.  F.  A. 
Stacer,  defendant  in  error. 

1.  The  Inference  that  an  agent  is  authorised  to  collect  a  wrillen  aACDritj 

for  a  debt  becanse  it  ig  in  his  custody,  cranes  when  the  seearilj  ii 

withdrawn  by  the  creditor  ;  and  this,  i 

been  contracted  through  the  agent. 
:2.  If  the  debtor  pay  euch  a  claim  to  one 

Heciirity,  it  is  incumbent  on  him  1o  ehoi 

ment  had  authority  to  collect  the  debt. 

Principal  and  ^ent.  Debtor  i 
notes.  Payment.  Before  Judge 
;rior  Court.     October  Adjourned  I 
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Guilford  &  Company,  through  their  agent,  William  Stan- 
ford, sold  to  Stacer  a  piano,  stool  and  cover,  taking  his  note 
therefor.  This  instrument  was  sent  to  plaintiffs.  After  its 
maturity  they  instituted  suit  thereon.  The  defendant  pleaded 
payment  in  full  to  Stanford,  the  agent.  The  jury  found  for 
the  defendant.  The  plaintiffs  moved  for  a  new  trial,  upon 
the  ground  that  the  court  refused  to  charge  the  jury  ''that  if 
they  believed  that  after  the  piano  had  been  sold  and  the  note 
given  by  Stacer  to  plaintiffs  and  turned  over  to  them,  that 
Stanford's  agency  had  ceased  as  to  that  transaction,  and  that 
defendant  had  such  evidence  before  him  as  to  induce  him  to 
believe  it,  you  should  find  for  the  plaintiffs." 

And  also  because  the  court  charged  the  jury,  in  substance, 
.that  the  defendant  was  not  liable  if  Stanford  was  a  general 
agent,  with  power  to  sell  and  to  take  money  in  payment  for 
sales,  which  fact  they  must  determine  from  the  testimony. 
That  if  Stanford  sold  any  other  pianos  and  took  pay  in  part, 
and  afterwards,  the  principals  in  Macon,  through  their  book- 
keeper, received  the  balance  of  the  debt  without  objection, 
they  might  consider  that  as  a  ratification  of  that  act  of  Stan- 
ford, and  they  might  look  to  that  circumstance  in  determining 
whether  he  was  such  general  agent. 

The  motion  was  overruled^  and  plaintiffs  excepted. 

£.  F.  Best,  for  plaintiffs  in  error. 

C.  W.  DuBosE ;  George  F.  Pierce,  Jr.,  for  defendant. 

Trippe,  Judge. 

1.  This  case  comes  fully  within  the  decision  rendered  this 
term  in  Howard  &  Soule  va,  O.  X.  Rice,  The  authorities 
therein  cited  establish  the  following  )x>sitions  :  The  inference 
that  an  agent  is  authorized  to  collect  a  written  sectirity,  for  a 
debt  because  it  is  in  his  possession,  ceases  when  the  security  is 
withdrawn  by  the  creditor ;  and  this  even  though  the  debt 
has  been  contracted  through  the  agent. 

2.  If  the  debtor  pay  such  a  claim  to  one  who  has  not  the 
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custody  of  the  security,  it  is  incumbent  on  him  to  show  that 
the  person  receiving  payment  had  authority  to  collect  the 
debt.     Under  these  principles,  which  largely  control  the  case, 
the  court  should  have  granted  the  new  trial. 
Judgment  reversed. 


jAftTES  P.  Simmons,  plaintiff  in  error,  vs.  Geobgia  V.  Mar- 
tin, administratrix,  defendant  in  error. 

Where  it  is  sought  to  enjoin  the  enforcement  of  a  common  Uwjodgmfnt 
on  the  groand  that  the  complainant  was  prevented  from  making  his 
defense  to  the  suit  in  which  the  same  was  rendered,  by  mistakei  o^er 
sight,  etc.,  due  diligence  must  be  shown,  and  the  facta  set  forth  demos- 
Btrating  how  such  omission  occurred. 

Equity.  Injunction.  Judgments.  Before  Judge  Rice. 
Gwinnett  County.     At  Chambers.     April  20,  1876. 

The  principle  of  law  enunciated  is  sufficiently  clear  without 
the  report  of  any  facts  additional  to  those  stated  in  the  de- 
cision. 

James  P.  Simmons,  for  plaintiff  in  error. 

N.  L.  HuTCHiN;  F.  F.  JuHAN,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  thedefcDd- 
ant  praying  for  an  injunction  to  restrain  the  collection  of  a 
common  law^./a.  is<;ued  on  a  judgment  obtained  against  tlie 
complainant.  The  presiding  judge  refused  the  injunction 
prayed  for,  and  the  complainant  excepted.  This  is  the  third 
time  this  case  has  been  before'  this  court.  The  complainant 
insists  that  he  has  been  prevented  from  making  his  defense  t^ 
the  suit  at  law  against  him,  by  mistake,  oversight,  uninten- 
tional, undiscovered  and  accidental  omission  and  surprise,  as 
he  has  alleged  and  set  forth  in  his  bill.  The  general  rale  is  tbt 
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a  court  of  equity  will  interfere  with  the  judgment  of  a  court 
of  law  only,  when  the  party  complaining  had  a  good  defense 
of  which  he  was  entirely  ignorant,  or  where  he  was  prevented 
from  making  it,  by  fraud,  or  accident  or  tlie  act  of  the  adverse 
party,  unmixed  with  negligence  on  his  part:  Code,  sections 
3129,  3218,  3220.  On  looking  through  the  allegations  con- 
tained in  the  complainant's  bill,  the  same  are  not  sufficient,  in 
our  judgment,  to  entitle  him  to  have  the  common  law  judg- 
ment against  him  enjoined  under  the  rule  before  stated.  Par- 
ties, when  sued  at  law,  are  bound  to  full  diligence  in  making 
their  defense.  It  is  not  sufficient  for  a  party  to  allege  that  he 
has  been  prevented  from  making  his  defense,  by  mistake,  over- 
sight, unintentional,  undiscovered  and  accidental  omission,  but 
he  must  further  allege  how  the  mistake,  oversight,  uninten- 
tional, undiscovered  and  accidental  omission,  occurred, -so  that 
the  court  may  see  that  there  was  no  fault,  or  want  of  diligence 
on  his  part,  which  the  allegations  in  complainant's  bill  fail  to 
show.  It  is  for  the  interest  of  parties  that  there  should  be  an 
end  of  litigation. 

Let  the  judgment  of  the  court  below  be  affirmed. 


William  Upchurch,  plaintiff  in  error,  vs.  Henry  Lewis 

et  aL,  defendants  in  error. 

« 

1.  To  make  a  sale  of  land  legal  and  Talid,  which  is  sold  under  a  judg- 
ment for  the  purchase  money  against  the  vendee,  who  holds  a  bond  for 
titles,  the  vendor  mast  make,  file,  and  have  recorded  in  the  office  of 
the  clerk  of  the  superior  court,  a  deed  of  conveyance  to  the  vendee. 

2.  Though  the  vendee  may  bar  himself  of  his  right  to  demand  that  the 
sale  be  set  aside,  by  acts  of  rati 6cation  on  his  part,  to  repudiate  which 
would  be  a  fraud  on  third  parties,  yet  his  mere  presence  at  the  sale, 
without  protest  against  it,  when  it  does  not  appear  that  he  was  aware 
of  the  fact  that  the  deed  had  not  been  filed  and  recorded,  would  not 
eatop  him. 

3.  It  being  impossible  to  ascertain  from  the  evidence  in  the  record  what 
amount  was  due  on  the  executions  at  the  time  of  trial,  and  the  judge 
who  tried  the  case  being  dissatisfied  with  the  verdict,  and  having  grant* 
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ed  a  new  trial  generally,  one  of  the  grounds  being  tbat  the  Terdict  wii 
contrary  to  the  evidence,  we  cannot  say  that  there  was  an  abase  of  his 
discretion. 

Judicial  sale.  Vendor  and  purchaser.  Bond  for  titles. 
Executions.  Estopi>eI.  New  trial.  Before  Judge  Hall. 
Henry  Superior  Court.     October  Term,  1874. 

William  Upchurch  filed  his  bill  against  Heniy  Lewis,  Hal 
Dorsey,  John  Stillwell  and  Willis  Goodwyn,  sheriff,  making, 
in  brief,  this  case:     In  the  year  1856  complainant  bought  of 
Lewis  one  hundred  and  one  and  one-quarter  acres  of  land  in 
the  county  of  Henry,  at  the  price  of  $600  00,  to  be  paid  in 
four  annual  installments  of  $150  00  each,  the  first  to  become 
due  on  December  25th  of  that  year.     Notes  were  accordingly 
delivered  an<l  bond  for  titles  given.     The  first  and  second 
notes  were  paid  in  full,  and  a  payment  made  on  the  third.   In 
the  latter  part  of  1859  or  first  of  1860,  complainants  acknowl- 
edged service  on  suits  brought  on  the  third  and  fourth  notes, 
upon  which  judgments  were  subsequently  rendered.    During 
the  winter  of  1862-3  the  complainant  paid  off  said  judgments 
in  full,  but  no  final  settlement  was  had..    Lewis  admitted  such 
payment,  but  deferred  making  a  deed,  first  for  one  cause  ami 
then  another.     In  1868  Lewis  claimed  that  there  was  a  small 
balance  due  him,  and  complainant  paid  him  $45  00.    After 
all  this,  Lewis,  with  a  view  of  defrauding  complainant,  trans- 
ferred said  judgments  and  conveyed  said  land  to  John  Still- 
well,  who  took  with  full  notioe  of  all  of  the  aforesaid  facts. 
Stillwell  had  a  levy  made  in  1869,  and  co  nplaiuaut  paid  to 
him  $45  00,  and  sale  was  deferred.     In  December,  1872,  the 
land  was  sold  under  the  aforesaid  levy,  and  bid  off  by  Hal. 
Dorsey,  for  $390  00.     No  deed  was  filed  prior  to  said  levy  or 
prior  to  said  sale,  as  required  by  law.     Tiie  executions  were 
fully  paid  off  and  discharged  prior  to  said  sale.     Waives  dis- 
covery.    Prays  that  said  sale  may  be  vacated,  and  the  deed 
made  in  accordance  therewith  canceled;  that  an  accounting 
may  be  had,  and  said  executions  decreed  to  be  satisfied ;  that 
the  deed  from  Lewis  to  Stillwell  may  be  canceled  and  tbe 
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former  decreed  to  execute  a  title  in  conformity  with  his  bond; 
that  the-  defendants  may  be  restrained  from  disturbing  com- 
plainant's possession  until  these  matters  are  inquired  into. 

The  defendants  all  answered,  denying  that  the  executions 
had  been  paid  off,  and  alleging  that  the  purchase  by  Still  well 
was  made  at  the  request  of  the  complainant,  and  for  the  pur- 
pose of  giving  him  longer  time  to  complete  his  payment  for 
the  land;  that  at  tlie  timeStillwell  bought,  upon  a  settlement 
had  between  complainant  and  Lewis  it  was  distinctly  agreed 
that  $236  00  was  then  due  by  the  former;  that  complainant 
was  present  at  the  sale,  and  made  no  objection  thereto;  that 
subsequently  he  sent  a  message  to  Dorsey  proposing  to  take 
the  land  at  his  bid,  and  to  pay  one-half  cash,  and  good  interest 
on  the  balance;  that  Stillwell  did  file  a  deed  in  the  clerk's  of- 
fice before  the  day  of  sale,  but  after  the  levy. 

The  evidence  for  the  respective  parties  made  the  case  pre- 
sente<I  by  their  pleadings.  It  appeared  that  Stillwell  executed 
a  deed  to  complainant  on  October  22d,  1872,  and  had  the 
same  filed  in  the  clerk's  office,  but  that  it  was  never  recorded ; 
also,  that  the  complainant  was  present  at  the  sale  and  made 
no  objection  thereto.  It  is  impossible  to  ascertain  from  the 
evidence  what  is  the  balance  due  on  the  executions. 

The  jury  found  the  sale  illegal,  and  that  the  property  be- 
longed to  complainant  upon  the  payment  of  $230  00  to  Still- 
well. The  defendants  moved  for  a  new  trial  upon  the  follow- 
iug  grounds,  to- wit: 

1st.  Because  said  verdict  was  contrary  to  the  law  and  the 
evidence. 

2(1.  Because  the  verdict  was  contrary  to  the  charge,  that  if 
complainant  consented  to  the  sale  of  the  land  and  the  trans- 
fer of  the  executions  to  Stillwell  for  a  valuable  consideration, 
and  without  notice  of  any  defense  to  said  fi.fas,,  then  the  jury 
sliould  find  for  the  defendants. 

3d.  Because  the  verdict  was  contrary  to  the  charge,  that  if 

the  deed  from  Stillwell  was  filed  in  the  clerk's  office  after  the 

» 

iG^Yf  but  before  the  sale,  and  Dorsey  purchased  without  no- 


624  SUPREME  COURT  OF  GEORGIA. 


Upchurch  vs,  Lewis  el  oL 


tioe  of  the  failure  to  file  the  deed  before  the  levy,  he  woald 
be  protected. 

The  motion  was  sustained,  and  a  new  trial  ordered.   To 
this  ruling  complainant  excepted. 

Speer  &  Stewabt,  for  plainliflT  in  error. 

S.  C.  McDaniel;  J.  Q.  A.  Alpord,  for  defendants. 

Trippe,  Judge. 

1.  It  was  decided  in  Parks  vs.  Bailey^  22  Gkorgia^  116, 
which  was  reaffirmed  in  Sarvill  vs.  Lowe  et  cd.,  47  Gtorgitty 
214,  and  in  Branson  vs.  Grant,  48  Georgia,  394,  that  a  sale  of 
land  by  a  sheriff  under  an  execution  for  tlie  purchase  monej 
against  the  vendee  who  only  holds  a  bond  for  titles,  is  illegal 
unless  the  vendor  has  filed  and  had  recorded  in  the  clerk's  of- 
fice a  deed  to  his  vendee  for  the  land  before  the  lev;. 
This  principle  applies  to  this  case. 

2.  It  is  true  the  vendee  may  bar  liimself  of  the  right  to 
demand  tliat  the  sale  be  set  aside,  if  he  so  act  as  to  induce 
others  to  purchase,  and  where  it  would  be  a  fraud  on  such 
purchaser  to  i)ermit  him  to  repudiate  those  acts  or  the  sale 
which  he  may  have  aided  in  effecting.  But  he  is  not  es- 
topped, from  the  fact  that  he  was  present  at  the  siile  and  did 
not  protest  against  it,  when  it  does  not  appear  tliat  he  knew 
or  had  notice  that  the  deed  had  not  been  filed  and  recorded. 
Those  were  acts  which  he  could  not  control,  and  with  which 
he  had  nothing  to  do. 

3.  We  cannot  ascertain  satisfactorily  from  the  evidence  in 
the  record  what  amount  was  due  on  the  execution  at  the  time 
of  the  trial.  The  verdict  fixed  that  amount.  It  set  aside 
the  sale  as  illegal',  and  found  the  land  to  be  the  property  of 
complainant,  upon  his  paying  Stillwell,  who  was  the  transferee 
of  the  execution,  and  who  became  the  purchaser  by  assn  ning 
the  bid  of  Lewis,  the  sum  of  $230  00.  It  is  very  probable 
there  was  a  larger  amount  due  on  the  execution.  It  is  im- 
possible to  tell  from  what  is  before  us.     The  judge  belbte 
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whom  the  case  was  tried  granted  a  new  trial,  and  under  all 
that  appear^  we  cannot  say  he  abused  his  discretion. 
Judgment  affirmed. 


The  Screven  Hose  Company  of  Savannah,  plaintiff  in 
error,  vs.  Thomas  N.  Philpot  et  ai.j  defendants  in  error. 

A  company  incorporated  for  the  purpose  of  keeping  a  hose  carriage  and 
hose^  with  which  to  extinguish  fires,  cannot  recover  damages  for  the 
breach  of  a  contract  on  the  part  of  the  owners  of  a  steamboat,  in  fail- 
ing to  furnish  said  boat  to  convey  said  company  and  its  friends  on  an 
excursion  of  pleasure  and  profit.  The  contract  was  beyond  the  ob- 
jects contemplated  in  its  charter. 

Corporations.      UUra  vires.     Contracts.     Before  Judge 
Chisholm.    City  Court  of  Savannah.    July  Term,  1874. 

« 

For  the  facts  of  this  case,  see  the  decision. 

R.  R.  Richards;  J.  V.  Ryals,  by  A.  B.  Smith,  for 
plaintiff  in  error. 

RuFUS  E.  Lester,  by  J.  R.  Saussy,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintiff  sued  the  defendants  for  a  breach  of  contract, 
alleging  that  the  defendants,  in  consideration  of  the  sum  of 
$125  00,  to  be  paid  by  plaintiff  on  detnand,  contracted  and 
agreed  with  plaintiff  to  furnish  for  the  use  and  convenience  of 
plaintiff  a  certain  steamboat.  Rosa,  the  property  of  defendants, 
for  one  day,  to-wit:  the  29th  July,  1873,  for  the  purpose  of 
an  excursion  to  Bluffton,  South  Carolina,  by  the  officers  and 
members  of  plaintiff's  corporation,  and  friends;  that  defend- 
ants wilfully  and  maliciously  refused  to  perform  said  contract* 
to  the  great  damage  of  the  plaintiff.  The  defendants  pleaded 
that  the  plaintiff  had  no  legal  power  or  authority,  under  its 
charter,  to  make  such  a  contract  as  that  set  forth  in  its  decla- 
ration,  and  the  court  so  charged  the  jury,  whereupon  the  plain- 
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tiS'  excepled.  The  only  question  in  the  aise  is  whether  the 
plaintiff  had  tlie  power  and  authority  under  its  act  of  iooor- 
poration  to  make  tlie  contract  alleged  in  its  declaratioD.  The 
)>ctition  for,  and  the  act  of  incorporation,  is  as  follows: 

"State  of  Georgia — Chatham  County. 

**  To  the  ffoMrable  the  Judge  c/  the  Superior  Court  of  Chatham  Obmly: 

"The  petition  of  Isaac  Russell  and  others,  resi>€ctfully  show- 
eth  that  your  petitioners,  in  connection  with  other  parties,  have 
entered  into  an  association  under  the  name  of  *  The  Screven 
Hose  Company  of  Savannah,  Georgia,'  and  that  the  object  of 
titeir  association  is  to  keep  on  hand  a  suitable  hose  carriage 
and  hose  in  the  city  of  Savannah,  county  of  Chatham,  and 
state  of  Georgia,  and  with  said  iiose  carriage  and  hose,  and 
their  personal  exertions,  to  assist  in  the  extinguisliraent  of 
fires  in  said  city  of  Savannah,  and  in  the  protection  of  the 
property  of  their  fellow-citizens;  and  that  under  the  provis- 
ions of  the  charter  applied  for  in  this  petition,  no  capital  stock 
is  required  to  be  paid  in,  the  incorporation  proposing  not  to 
act  upon  capital  stock,  but  only  for  the  purposes  first  afore- 
said.    And  your  petitioners  pray  that  they,  with  the  other 
members  of  their  association,  may,  for  the  purpose  aforesaid, 
be  incorporatc<l  by  the  name  and  style  of  'The  Screven  Hose 
Company  of  Savannaii,  Georgia,'   for  the  space  of  twenty 
years,  with  the  privileges  incident  to  corporations  create<l  by 
courts,  as  provided  by  the  statutes  of  the  state,  and  your  pe- 
tition(»r8  will  ever  pray,  etc. 

•'Filed  May  5th,  I'sTO." 

"Superior  Court  of  Chatham  Countv, 

"May  Term,  1874. 

** STATE  OF  GEORGIA— Chatham  County: 

"On  reading  the  foregoing  petition,  the  court  being  satisfied 

that  the  application  is  legitimately  within  the  purview  an«I  in- 
tention of  the  statutes  of  the  state  of  Georgia  in  that  behalf 
made  and  provided,  and  that  the  terms  of  the  law  have  been 
complied  with:  It  is  ordered  that  the  said  application  be 
granted,  and  that  the  petitioners,  with  the  other  membere  of 
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the  association  and  their  successors,  be,  and  they  are  hereby 
incorporated  and  made  a  body  corporate  and  politic,  by  the 
name  and  style  of  *Thc  Screven  Hose  Company  of  Savannah, 
Georgia,'  for  and  during  the  term  of  twenty  years,  with  the 
privilege  of  renewal  at  the  expiration  of  that  time,  according  to 
the  provisions  of  the  laws  of  Georgia.  And  it  is  further  or- 
dered that  the  said  corporation  shall  have  power  to  make  and 
pass  such  constitution,  by  laws,  rules  and  regulations  for  the 
management  of  the  affairs  and  business  of  the  company,  which 
ni«ny  be  deemed  needful,  as  may  be  framed  and  adopted  by  the 
oBicera  and  members  of  the  same,  not  inconsistent  with  law. 
And  further,  to  exercise  all  corporate  powers  and  privileges 
inciilent  to  corporations  created  by  courts,  as  provided  by  law. 
And  it  13  further  ordered  that  a  certified  copy  of  this  petition 
and  order,  under  the  seal  of  the  court,  be  furnished  by  the 
clerk  of  the  court  to  the  petitioners. 

(Signed)  "^yILL^AM  Schley, 

"  Judge  Superior  Court  Eastern  Circuit, 
"Savannah,  June  6th,  1874." 

The  contract  set  forth  in  the  record  was  not  necessary  or 
l^itimate  for  the  purpose  of  carrying  into  effect  any  of  the 
objects  contemplated  in  the  charter  of  the  company.  The  ob- 
ject and  purpose  of  the  grant  in  the  act  of  incorporation  was 
to  enable  the  company  to  keep  on  hand  a  suitable  hose  car- 
riage and  hose  in  the  city  of  Savannah,  to  assist  in  the  extin- 
guisliment  of  fires  therein  for  the  protection  of  property.  The 
contract  with  the  defendants  for  a  steamboat  to  make  an  ex- 
cui'sion  to  Blufflon,  South  Carolina,  by  the  officers  and  mem- 
bers of  the  corporation,  and  their  friends,  had  nothing  to  do 
with  the  management  of  tlie  affairs  and  business  of  the  com- 
pany as  contemplated  by  i(s  charter,  that  we  ctin  discover.  If 
the  individual  members  of  the  company  with  whom  the  con- 
tract was  made  by  the  defendants,  had  sued  them  for  a  breach 
thereof  in  their  individual  capacity,  we  will  not  say  they  could 
not  have  recovered  damages. 

Liet  the  judgment  of  the  court  below  be  affirmed. 
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William  H.  Youno,  plaintiff  in  error,  vs.  Raphael  J. 

Mo6£Sy  defendant  in  error. 

1.  Where  the  stockholders  in  a  corporation,  by  resolution,  ceased  to  do 
businesB,  and  directed  that  all  its  assets  be  placed  in  the  haiidaofooe 
of  its  officers,  for  the  purpose  of  being  converted  into  monej  fordii- 
tribution  amongst  the  stockholders  after  payment  of  its  debts: 

Heldf  that  the  corporation  is  a  necessary  party  to  a  bill  filed  by  one  of 
the  stockholders  against  the  officer  thus  constituted  an  agent,  for  ia 
account  and  settlement  of  such  stockholder's  interest. 

2.  Though  the  co«^poration  may  have  no  public  place  for  doing  bonoess, 
and  no  one  in  office  upon  whom  process  may  be  served,  a  remedjfor 
such  a  case  is  provided  in  section  3870  of  the  Code. 

Corporations.  Stockholders.  Parties.  Service.  Before 
Judge  James  JoH^'SOK.  Muscogee  Superior  Court.  No- 
vember Term,  1874. 

Moses  fileii  his  bill  against  Young,  in  which  he  alleged,  in 
brief^  that  he  was  a  stockholder  in  the  Eagle  Manuiacturing 
Company;  that  the  stockholders  of  said  company,  in  the  year 
1865,  by  resolution,  ceased  to  do  business,  and  directed  all  of 
the  assets  to  be  converted  into  money  for  payment  of  debts 
and  distribution  ;  that  the  defendant  was  then  the  secretary  of 
the  company,  and  all  of  its  assets,  to  the  value  of  $400,000  00, 
were  placed  in  his  hands  for  the  purposes  aforesaid ;  that  the 
Eagle  Manufacturing  Company  has  ceased  to  have  any  or- 
ganization as  a  corporation,  or  any  legal  representative,  or  to 
do  business  of  any  kind  whatever,  its  last  corfwrate  act  being 
the  transfer  of  its  assets  to  the  defendant ;  that  he  has  ever 
since  controlled  said  assets,  individually,  as  trustee  for  tlie 
shareholders,   disposing   thereof   without  consultation   with 
those  interested,  and  distributing  the  same  at  such  times  and 
in  such  manner  as  he  saw  fit;  that  complainant  has  do  other 
means  of  calling  the  defendant  to  account  except  as  a  udui 
que  trust  entitled  to  share  in  tlie  assets. 

The  bill  then  proceeded  to  enumerate  the  assets  of  the 
Eagle  Manufacturing  Company  which  went  into  the  liands  of 
the  defendant,  to  charge  various  acts  of  maladministw^tion  of 
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the  trust,  and  ends  with  a  prayer  for  discovery  as  to  the  ac- 
tions of  the  defendants,  for  a  full  accounting,  fur  the  appoint- 
ment of  a  receiver,  and  for  the  writ  of  subpoena. 

The  defendant  demurred  to  the  bill  for  want  of  equity,  and 
because  the  Eagle  Manufacturing  Company  was  not  made  a 
party  defendant.  The  demurrer  was  overruled,  and  the  de- 
fendant excepted. 

Peabody  &  Brannon;  Ingram  &  Crawford,  for  plain- 
tiff in  error. 

S.  J.  Moses,  for  defendant. 

Trippe,  Judge. 

1.  There  are  several  facts  appearing  in  the  bill  not  given 
in  the  reporter's  statement,  showing  that  although  the  Eagle 
Manu&cturing  Company  had  ceased  to  do  the  business  for  which 
it  was  organized — in  fact,  by  resolution  had  declared  that  all 
business  was  to  cease  except  the  collection  and  distribution  of 
its  assets  among  the  corporators,  still,  for  several  corporate 
purposes  it  yet  existed,  and  its  authorities  acted  several  years 
after  the  resolution  of  1865  to  go  into  liquidation  was  adopt- 
ed. One  was  a  meeting,  and  action  taken  by  the  stockholders 
not  long  prior  to  the  filing  of  this  bill.  Another  is,  that  in 
1871,  a  certificate,  whereby  complainant  became  a  stockholder, 
was  issued  to  him,  signed  by  the  president  and  secretary.  But 
besides  this,  a  corporation  does  not  cease  to  exist  by  the  adoption 
of  resolutions  by  the  stockholders  that  it  will  do  no  more  busi- 
ness. A  dissolution  requires  more  than  a  mere  declaration : 
Abbott's  Law  of  Corp.,  289;  Coilesecs.  1684, 1685;  39  Geor- 
giuy  574;  37  Ibid.,  410 ;  6  Ibid.,  130.  There  could  not  be  a 
case  in  which  there  was  a  greater  necessity  that  the  corpora- 
tion should  be  a  party  than  this.  The  object  of  the  bill  is  to 
ascertain  and  settle  what  is  due  complainant  as  a  stockholder, 
after  all  its  indebtedness  was  discharged  or  provided  for.  Each 
stockholder  has  an  interest  in  this;  and  the  whole  body  of 
them,  as  a  corporation,  is  interested.     That  body  is  represented 
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by  the  oflBcers,  whose  duty  it  is  to  protect  the  rights  of  each, 
by  protecting  the  aggregate  right  of  all.  The  assets  are  in 
the  hands  of  an  agent  chosen  by  the  corporation.  He  is  re- 
sponsible to  it.  What  is  in  his  hands  cannot  be  reached  bj 
proceeiiings  instituted  and  carried  on  against  him  individual- 
ly or  exclusively.  Where  the  corporation  is  in  existence  it 
must  be  madea  party :  8  Wallace,  64 ;  10  Pick.,  125;  3  Paige, 
Ch.,  222, 440 ;  12  Metcalf,  371. 

2.  Even  though  the  corporation  may  have  no  public  place 
for  doing  business,  and  no  one  in  office  upon  whom  service  of 
process  may  be  made,  the  complainant  is  not  without  a  rem- 
edy. Section  3370  of  the  Code,  recognizing  the  rule  that  the 
corporation  must  be  a  party,  provides,  for  service,  which  is  ts 
full  and  complete  as  if  had  upon  the  regular  officers.  We 
can  see  no  reason  why  any  departure  from  fixed  rules  is  nee- 
essary  in  this  case,  and  our  opinion  is  that  there  was  error  in 
the  holding  of  the  chancellor  on  this  question. 

Judgment  reversed. 


Mary  Jane  Sears,  plaintiff  in  error,  r«.  The  Central 
Railroad  and  Banking  Company,  defendant  in  error. 

1.  It  is  not  the  duty  of  the  conductor  of  a  freight  train  to  coaple  ao4l  an* 
couple  cars  except  in  the  case  of  a  pressing  emergencj,  of  which  the 
Jury  must  judge.  If  he  is  killed  in  performing  such  service,  in  the  ab- 
sence of  such  emergency,  he  is  not  without  fanlt,  and  his  widow  csonot 
recover  damages  from  the  railroad  company. 

2.  The  verdict  being  excessive  and  unsupported  by  the  evidence,  anev 
trial  was  properly  ordered. 

Railroads.     Conductor.     Damages.      New  trial.    Befiire 
Judge  Hall.   Spalding  Superior  Court.  August  Term,  1874 

For  the  facts^  see  Uie  decision. 

B.  H.  Hill  &  Son,  for  plaintiff  in  error. 
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Speer  &  Stewart  ;  Jackson,  Lawtox  &  Basinger,  for 
defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  tlie  de- 
fendant to  recover  damages  for  the  homicide  of  her  husband. 
On  the  trial  of  the  case,  the  jury  found  a  verdict  for  the  plain- 
tiff for  the  sura  of  $10,000  00.  The  defendant  made  a  mo- 
tion for  a  new  trial  on  the  several  grounds  set  forth  therein, 
which  was  granted  by  the  court  on  the  10th,  lltli,  12th  and 
13th  grounds  contained  in  the  motion,  which  several  grounds 
are  as  follows:  Because  the  verdict  of  the  jury  was  contrary 
to  the  charge  of  the  court.  Because  there  was  no  evidence  be- 
fore the  jury  on  which  to  base  a  verdict  for  $10,000  00,  even 
though  it  was  clear  that  the  plaintiff  was  entitled  to  recover 
something.  Because  the  verdict  of  the  jury  was  against  the 
evidence,  and  the  weight  of  the  evidence.  Whereupon  the 
plaintiff  excepted. 

1.  It  appears  from  the  evidence  in  the  record  that  the 
plaintiff's  husband,  at  the  time  he  was  killed,  ^vas  in  the  em- 
ploy of  the  defendant  as  a  conductor  of  a  freight  train  on  the 
defendant's  road,  and  when  engaged  in  that  capacity,  he  un- 
dertook to  uncouple  a  train  of  cars  when  in  motion,  and  was 
killed,  telling  Ellis,  one  of  the  train  hands  whose  duty  it  was 
to  uncouple  the  cars  "to  draw  in  the  bell  line,  that  he  would 
uncouple  for  him,  that  he  was  in  a  hurry  and  wanted  to  get 
out  of  the  way  of  the  passenger  train."  To  have  entitled  the 
)>laintiff  to  recover  in  tliis  case  for  the  homicide  of  her  hus- 
band, he  being  an  employee  of  the  defendant,  it  was  necessary 
to  prove  that  his  death  was  caused  by  the  negligent  and  im- 
proper conduct  of  the  defendant,  without  fault  ov  negligence  on 
his  part.  It  was  not  the  duty  of  the  plaintiff's  husband,  as 
the  conductor  of  the  defendant's  train,  to  couple  and  uncouple 
cars,  unless  in  case  of  a  pressing  emergency,  and  if  he  under- 
took to  do  so  when  there  was  no  pressing  emergency  and  was 
killed,  he  was  not  without  fault,  in  contemplation  of  the  law. 
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Whether  a  pressing  emergency  existed  in  this  case,  which  would 
have  autliorized  tiie  conductor  to  have  taken  the  risk  of  on- 
coupling  the  cars  at  the  time  and  manner  he  did,  would  be  a 
question  of  fact  for  the  jury  under  the  evidence,  which  was 
very  slight  upon  that  point,  if  indeed  any  pressing  tmergencji 
was  shown  at  all. 

2.  In  view  of  the  evidence  in  relation  to  this  point  in  the 
case,  as  well  as  the  evidence  contained  in  the  entire  record, 
when  considered  in  connection  with  the  principles  of  law  ap- 
plicable thereto,  the  court  below  did  not  err  in  setting  the 
verdict  aside.  The  judgment  of  the  court  setting  aside  the 
verdict  might  well  be  sustained  on  the  ground  that  the  ver- 
dict under  the  evidence  contained  in  the  record  was  excessm. 
In  this  class  of  cases,  when  the  attempt  is  made  to  plunder  a 
railroad  corporation  under  the  forms  of  law,  by  the  obtain- 
ment  of  verdicts  which  parties  are  not  legally  and  justly  en- 
titled to  retain,  it  is  the  duty  of  the  courts  to  set  them  aside. 
When  the  evidence  shows  that  a  railroad  company  has  been 
willfully  and  grossly  negligent  in  the  performance  of  its  duties, 
and  injury  has  resulted  therefrom,  the  courts,  in  such  cases, 
will  be  more  reluctant  to  interfere  with  the  verdict,  bat  the 
evidence  in  the  record  discloses  nothing  of  that  sort,  in  this 

case. 
Let  tlie  judgment  of  the  court  below  be  affirmed. 


Amos  Brown,  plaintiff  in  error,  vs.  James  F.  Hanson,  de- 
fendant in  error. 

1.  There  waa  no  abuse  of  discretion  in  granting  a  new  trial. 

2.  The  words  **  he  had  perjured  himself— he  swore  lies  before  the  coart 
at  MadisoU}  according  to  the  church  book,"  are  actionable  per  se. 

8.  Where  the  words  charged  in  the  declaration  to  have  been  spoken* 
were  the  above,  without  setting  out  the  latter  words,  "accofdiogto 
the  church  book/'  and  it  appeared  in  proof  that  such  additional  words 
were  also  us^d  by  the  defendant,  it  is  not  such  a  Tariance  as  to  be  &t*l 
to  the  plaintiff  *8  case. 
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Slander.    New  trial.     Before  Judge  Bartlett.     Morgan 
Superior  Court.     March  Term,  1874. 

Hanson  brought  complaint  against  Brown  for  $10,000  00 
damages,  alleging  tiiat  the  defendant  had  falsely  and  mali- 
ciously said  of  and  concerning  him,  on  September  21st,  1872, 
the  following  false  and  malicious  words,  to-wit:  ^'That  he, 
(meaning  your  petitioner,)  had  perjured  himself.  That  he 
swore  a  lie  before  the  court  at  Madison.''  The  defendant 
pleaded  not  guilty,  and  that  if  he  ever  used  such  words  he 
did  not  do  so  through  malice,  or  with  the  intent  to  impute  to 
the  plaintiff  a  crime  punishable  by  law,  or  for  the  purpose  of 
injuring  and  damaging  him  in  any  manner;  but  solely  and 
entirely  for  his  own  vindication,  and  he  so  understood  by  the 
person  to  whom  they  were  addressed. 

The  evidence  for  the  plaintiff  showed  the  use  of  the  language 
charged  by  the  defendant,  on  several  occasions,  but  sometimes 
qualified  by  the  additional  words,  '^  according  to  the  church 
book.'^  Taking  all  the  testimony  together,  it  is  clear  that  the 
defendant,  in  the  use  of  such  language,  relied  upon  the  church 
book  to  sustain  his  assertion. 

It  18  impossible  to  gather  precisely  from  the  record  what 
the  church  book  would  show,  but  it  appears  that  the  defend- 
ant had  been  sued  for  slander  by  a  Mrs.  Sarah  E.  Adams, 
u)>on  the  trial  of  which  case  the  plaintiff  in  this  suit  testified 
against  the  defendant,  and  swore  to  facts  which  the  defendant 
claimed  were  contrary  to  evidence  which  he  had  given  in  upon 
a  trial  had  before  the  church,  of  which  they  were  both  mem- 
bers. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial,  because  the  verdict  was  contrary  to  the  law 
and  the  evidence.  The  motion  was  sustained,  and  the  defend- 
ant excepted. 

BiLLDPS  &  Brobston;  A.  G.  &  F.  C.  Foster,  for  plain- 
tiff in  error. 


Reese  &  Eeese,  for  defendant. 
Vou  uii.  41. 


J 
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Trippe,  Judge. 

1.  As  tins  case  is  to  undergo  another  trial  we  will  not  dis- 
cuss ibe  testimony.  Tlie  speaking  of  the  words  was  proved, 
and  without  any  evidence  introduced  by  the  defendant,  or 
upon  cross  examination,  showing  their  truth,  and  indeed  with- 
out setting  up  justification  at  all,  the  verdict  was  for  the  de- 
fendant. We  cannot  say  there  was  an  abuse  of  discretion  by 
the  court  in  granting  a  new  trial. 

2.  It  was  argued  that  the  addition,  made  to  the  charge  tit- 
tered against  the  plaintifiT  of  the  words  ''according  to  the 
church  book,"  relieved  them  from  the  character  of  wonls  irhidi 
are  actionable  per  se.  It  was  also  said  that  as  the  declantion 
did  not  set  forth  those  wonis,  a  variance  was  proved,  which 
was  fatal.  We  do  not  agree  to  either  proposition;  not  (o  the 
first,  because  if  it  were  so,  then  any  charge  could  be  made 
against  any  person,  and  if  he  who  makes  it  will  add  the  like 
or  similar  words,  such  as  "according  to  the  recoixJ,**  "accord- 
ing to  proof  in  my  possession,"  or  "  if  I  am  not  misinfonoed,*' 
or  many  other  such  qualification,  etc.,  he  could  slander  and 
destroy  character  in  the  most  odious  way  with  impunity,  so 
fiir  as  legal  redress  is  concerned. 

3.  Nor  do  we  think  that  proof  of  such  additional  words  b 
such  a  variance  as  would  defeat  a  plaintiff's  right  of  recovery. 
When  the  defendant  added  the  words  "acconling  to  the 
•church  book,"  they  neither  took  away  from  ithe  force  of  the 
charge  he  had  made,  or  relieved  him  from  the  necessity  of 
sustaining  the  truth  of  what  he  had  said.  At  least,  there  is 
.nothing  in  the  record  showing  what  the  meaning  of  those  ad* 
ditional  words  was,  or  why  they  were  used.  It  is  left  to  con- 
jecture— a  conjecture  that  did  not  so  authorize  the  verdict  as 
to  make  the  setting  it  aside  error.  Only  one  case  need  be  re- 
ferred to  as  illustrating  the  holding  we  make,  and  it  does  il- 
lustrate both  points.  In  Treat  vs.  Browning,  4  Conn.,  40ij 
the  words  set  out  in  the  declaration  were,  ''she  has  had  a  ba^ 
tard  child;"  those  proved  were,  "if  I  have  not  been  nuaio- 
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formed,  she  had  a  bastard  child."     It  was  held  not  to  be  an 
immaterial  variance. 

Let  the  judgment  be  affirmed. 


WiiiOQx,  Gibbs  &  Company,  plaintifis  in  error,  vs.  Isaac 

K.  Hall,  defendant  in  error. 

1.  A  seller  of  fertilizers  warrants  that  the  article  is  merchantable  and 
reasonably  soiled  to  the  use  intended.  He  warrants  that  it  is  a  man- 
ure, that  it  is  reasonably  suited  for  giving  additional  capacity  to  land 
to  produce  a  crop.  The  planter  must  determine  if  the  fertilizer  is 
suited  to  his  land.  The  seller  does  not  warrant  against  the  seasons,  so 
that,  if  his  fertilizer  fails  on  account  thereof,  the  purchaser  is  liable. 

2.  The  warranty  that  it  is  reasonably  suited  to  the  use  intended,  that  it 
will  increase  the  productiveness  of  the  land,  is  not  broken  if  bad  culti- 
vation or  the  seasons  cause  the  loss  of  the  crop.  The  purchaser  is 
bound  to  use  reasonable  care  and  caution  in  putting  out  his  fertilizer. 
To  entitle  the  defendant  to  a  verdict  he  must  show  clearly  that  his  bad 
crops  resulted  from  the  worthlessness  of  the  guano. 

8.  The  opinion  of  alchemist,  made  after  an  analysis  of  the  gnano,  is  evi- 
dence to  be  considered,  but  is  not  conclusive  of  the  suitableness  of  the 
guano  for  the  purpose  intended. 

4.  The  admissions  of  an  agent  only  bind  the  principal  when  made  in  the 
scope  of  his  business  as  agent,  and  if  either  party  relies  on  such  ad- 
missions he  must  show  they  were  made  in  the  scope  of  his  business. 

Warranty.  Sales.  Evidence.  Principal  and  agent.  Ad- 
missions. Before  Judge  Pottle.  Oglethorpe  Superior  Court. 
Ootober  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

Lumpkin  &  Olive,  hy  John.  C.  Reed,  for  plaintiflfe  in 

error. 

•  « 

W.  6.  Johnson,  for  defendant. 

Warner,  Chief  Justice. 

,  This  was  a  proceeding  instituted  by  the  plaintiffs  against 
the  defendant  to  foreclose  a  merchant's  lien  for  guano  sold  to 
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liim.  The  de&ndant  filed  his  counter-affidavit,  alleging  tliat 
the  guano  purchased  of  the  plaintiff  was  worthies  as  a  fer- 
tiliser, and  not  reasonahly  suited  to  the  use  intended.  Oii  tin 
trial  of  the  issue  between  the  jtarties,  the  joiy,  under  tlie 
charge  of  the  court,  found  a  verdict  in  fkvor  of  (lie  defeiidaut 
The  plainlifTs  made  a  motion  for  a  new  trial  on  the  gronmU 
contained  therein,  which  was  overruled  by  tlie  court,  and  iIk 
plaintiDs  excepted. 

The  main  grounds  of  error  insisted  on  here  was  the  re- 
fusal of  the  court  to  charge  llie  jury  as  reqnest«<l,  and  lo 
the  cliai^  as  given,  TIte  court  was  requested  to  charge  lh<! 
jniy:  "If  you  believe  from  the  evidence  before  joo  ihil 
tlie  fertilizer  bouglit  by  defendant  contained  the  cheioiral 
ingredients  which  ought,  with  proper  use  under  ordioarj- 
drcumstances,  to  promote  vegetation,  and  is  suuh  a  fertili- 
zer, then  the  plaintiff  is  entitled  to  recover  in  this  oise." 
"  The  law  6t  implied  warranty  which  requires  all  dealeis  iu 
fertilizers  to  warrant  them  reasc"-'-'-  —■■*'"'  *"  *'■"  ■■"■in- 
tended, doea  not  require  the  sellc 
actual  incivase  of  production.  II 
fertilizer  sold  was  of  such  a  nature 

as  will  reasonably  produce  increa 

a  fertilizer,  the  plaintiEf  has  com| 

of  the  law,  whetlier  iu  point  of  fi 

was  increased  by  t)ie  use  of  the  fc 

great  deal  of  evidence  in  the  recoi 

effect  of  the  use  of  the  guuno  or 

although  the  evidence  is  confliotit 

preponderauce  of  evidence  in  favt 

worthlessness  of  the  particular  lot 

by  the  plaintiffs  to  the  defendant 

the  chemical  ingredients  of  the  pis 

prepared  by  them.     Practical  dem 

fertilizer,  when  properly  used,  is  i 

than  mere  theories.     The  court  c 
"If  there  is  no  express  covenan 

must  exercise  caution  in  detecting 
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in  all  cases,  unless  expressly  or  from  the  nature  of  the  trans- 
action excepted,  warrants:  1st.  That  he  has  a  valid  title  and 
right  to  sell.  2d.  That  the  article  sold  is  merchantable  and 
reasonably  suited  to  the  use  intended.  3d.  That  he  knows  of 
uo  latent  defects  undisclosed. 

"  A  seller  of  fertilizers  warrants  that  the  article  is  mer- 
chantable and  reasonably  suited  to  the  use  intended.  He  war- 
nints  that  it«is  a  manure,  that  it  is  reasonably  suited  for  giv- 
ing additional  capacity  to  land  to  produce  a  crop.  The  planter 
must  determine  if  the  fertilizer  is  suited  to  his  land.  The 
seller  does  not  warrant  against  the.seasons,  so  that,  if  his  fer- 
tilizer fails  on  account  of  the  seasons,  the  purchaser  is  liable. 

"  The  warranty  that  it  is  reasonably  suited  to  the  use  in- 
tended, that  it  will  increase  the  pro<luctiveness  of  the  land,  is 
not  broken  if  bad  cultivation  or  the  seasons  cause  the  loss  of 
the  crop.  The  purchaser  is  bound  to  use  reasonable  care  and 
caution  in  putting  out  his  fertilizer.  To  entitle  the  defend- 
ant to  a  verdict  he  must  show  clearly  that  his  bad  crops  re- 
sulted from  the  worthlessness  of  the  guano. 

''  The  opinion  of  a  chemist  made  adcr  an  analysis  of  the 
guano,  is  evidence  for  you  to  consider,  but  is  not  conclusive 
evnlence  of  the  suitableness  of  the  guano  for  tire  purpose  in- 
tended. You  may  look  to  the  constituents  of  this  guano  as 
shown  by  Dr.  Means  and  others,  to  determine  the  value  of 
this  manure.  You  may  look  also  to  the  testimony  of  wit- 
nesses before  you  going  to  show  experiments  with  the  same  kind 
of  guano,  and  practical  results.  Theories  may  not  accord  with 
exj>erience.  If  the  testimony  of  witnesses,  founded  on  ex- 
]>eriment  and  trial,  preponderates  in  favor  of  the  defendant, 
and  satisfies  you  that  the  article  sold  was  not  reasonably  suited 
for  the  uses  intended,  you  ought  to  find  for  the  defendant ; 
but  if  the  testimony,  mixed  with  theory  and  experiments  with 
this  guano,  preponderates  in  favor  of  the  plaintiffs,  you  ought 
to  find  for  them.'' 

•The  court  also  charged  the  jury,  at  the  request  of  the  plain- 
tifis'  counsel,  as  follows: 

"If  you  believe  from    the  testimony  that  the  fertilizer 
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bought  by  the  defendant  from  the  plaintifl^,  was  reasonably 
suited  to  the  use  intended,  plaintifi^  are  entitled  to  a  verdict 
at  your  ha>n*ds,  although  it  may  be  true  that  tlie  crop  of  de- 
fendant was  not  benefited  by  the  use  of  said  fertilizer.  In 
determining  whether  said  fertilizer  was  really  suited  to  the  tise 
intended  you  may  look  to  all  the  testimony. 

**  The  law,  where  there  is  no  express  contract,  does  not  re- 
quire the  plaintiff  to  guaranty  that  his  fertilizer  is  of  tlie 
highest  grade.  It  must  be  reasonably  suited  to  the  use  intend- 
ed, that  is  reasonable  increase  in  the  production  of  crops,  and 
if  you  believe,  under  instructions  already  given  yon,  that  this 
fertilizer  was  such  a  fertilizer  as  would  produce  such  increased 
production,  then  the  court  charges  you  that  you  may  consider 
it  reasonably  suited  to  the  use  intended. 

'*The  admissions  of  an  agent  only  bind  the  princifial  when 
made  in  the  8C0|)e  of  his  business,  as  agent,  and  if  either  partj 
relies  on  such  admissions,  he  must  show  they  were  made  in  the 
scope  of  hisbusiness.^' 

In  view  of  the  evidence  contained  in  the  record,  and  the 
previous  rulings  of  this  court  in  similar  cases,  we  find  no  error 
in  the  charge  of  the  court  to  the  jury,  or  in  refusing  to  charge 
as  requested.  There  was  no  error  in  overruling  the  niotioa 
for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


John  T.  Cooper,  plaintiff  in  error,  v%.  The  Mayor  and 
Council  of  the  City  of  Athens,  defendant  in  error. 

1.  The  municipal  authorities  of  the  city  of  Athens  have  no  power,  ander 
itj  charter,  to  establish  and  carry  on  a  ferry  across  the  Oconee  rifer, 
though  it  be  within  the  city  limits. 

2.  Nor  are  the  mayor  and  council  in  their  corporate  capacity,  liable  tot 
passenger  who  claims  that  his  property  was  injured  by  the  negligcoee 
of  the  ferryman  in  transporting  it  over  a  ferry  thus  established  withoit 
authority  of  law. 
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Municipal  corporations.  Roads  and  bridges.  Ferry. 
County  maUers.  Before  Judge  RiC£.  Clarke  Superior 
Court     February  Term,  1874. 

This  case  is  clearly  stated  in  the  above  head-notes. 

Cobb,  Erwin  &  Cobb,  for  plaintiff  in  error. 

T.  W.  Rucker,  for  defendant. 

Trippe,  Judge. 

1.  The  authority  given  by  charter  to  the  mayor  and  coun- 
cil of  Athens  to  keep  the  streets  and  public  roads  in  good  or- 
der and  repair,  did  not  confer  upon  them  the  power  to  estab- 
lish and  carry  on  a  ferry  across  the  Oconee  river  which  runs 
through  the  town.  .A  ferry  does  not  come  within  the  terms, 
streets  and  public  roads.  The  grant  of  a  right  to  build  a 
bridge  conveys  no  ferry  franchise,  nor  does  the  right  to  a  fer- 
ry carry  with  it  the  power  to  erect  a  bridge :  9  Georgia^  617 ; 
14  Oeorgitty  1 ;  Code,  sec.  703.  Much  less  would  the  grant 
to  a  municipal 'cor(>oration,  of  power  to  keep  in  order  and  to 
refiair  streets  and  roads,  confer  ou  it  the  power  to  establish 
and  work  a  ferry. 

2.  This  being  so,  the  corporation  is  not  liable  to  an  action 
by  one  who  claims  damages  for  an  injury  to  his  property 
caused  by  the  negligence  of  the  ferryman  in  traiisporting  it 
across  such  a  ferry.     In  The  Mayor,  etc.,  of  Albany  vs.  Cun- 
liff,  2  Coms.  165,  it  was  held   that  in  order  to  charge  a  cor- 
poration in  an  action  on  the  case  for  negligence  in  the  per- 
formance of  a  public  work,  the  law  must  have  imposed  u 
fluty  or  conferred  the  power  to  do  such  work.     A  clear  dis- 
tinction is  drawn  in  the  authorities  between  cases  where  the 
act  done  is  within  the  scope  of  the  corporate  powers  as  given 
by  the  charter  or  by  special  statute,  and  those  cases  where  it 
in  clearly  it//ra  vires,  an<I  not  within  the  power  of  the  corpor- 
ation to  act  in  reference  to  the  matter  at  all.     If  the  act  com- 
plained of  be  not  in  this  sense  ultra  vires,  that  is,  if  it  be 
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within  the  scope  of  such  duties  and  |K>wer8  as  are  prescribed 
by  law,  the  corporation  is  liable  for  the  negligence  of  its  ser- 
vants in  their  performance  of  such  duties  and  powers.    But 
if  such  wrongful  act  is  outside  of  Us  special  or  general  im)\t- 
ers,  it  is  not  liable,  whether  it  was  done  by  command  directly 
of  the  corporate  authorities,  or  resulted  from  the  negligence 
of  its  officers  in  the  performance  of  such  unauthorized  work: 
See  2  Dillon  on  Mun.  Corp.,  sec,  766,  et  seq,,  and  authorities 
cited.     This  principle  distinguishes  this  case  from  thatof  Tlu 
Mayor  and  Aldermen  of  Savannah  vs.  Wilson  &  Gibson,  49 
Georgia,  476.     The  municipal  authorities  of  Savannah  had 
the  power  by  law  to  establish  and  erect  a  market  house,  but 
not  in  the  street  where  it  had  temporarily  erected  one.    In 
exercising  the  authority  granted  them,  they  abuse<l  it  to  the 
injury  of  some  of  the  citizens,  and  were  held  liable.    Scan 
action  will  lie  against  a  city  corporation  by  the  owner  of  land 
through  which  its  agents  have  unlawfully  made  a  sewer:  11 
Gray,  345.     Also  for  trees  destroyed  and  injuries  done  by 
them:  C  La.  An.,  660.     These  and  the  like,  are  cases  arising 
out  of  illegal  acts,  but  which  spring  from  matters  or  trans- 
actions within  the  general  or  special  |>owers  of  the  corpora- 
tion :  See  19,  Pick..  576 ;  46  Mo.  546  ;  40  N.  Y.  442.  Neith- 
er the  case  in  49  Georgia,  or  those  last  cited  are  like  the  one 
under  consideration.      It  comes  within  the  principle  that 
where  the  act  is  clearly  tUtra  vires,  outside  of  and  beyond  any 
power  or  duty  conferred  on  the  corporation,  and  was  not  done 
in  the  performance  of  such  duty  or  power  as  is  directly  grant- 
ed, or  which  was  within  the  scope  of  those  which  are  con- 
ferred, there  is  no  corporate  liability. 
Judgment  affirmed. 


Green  Harris  et  oL,  plain  tiffs  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

Where  several  persons  were  indicted  for  the  offense  of  an  a^saiilt  vitk 
intent  to  commit  murder,  and  it  appeared  that  there  was  a  cooAder- 
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able  crowd  present  besides  the  defendants  ai  the  time  the  crime  was 
alleged  to  have  been  committed,  evidence  from  a  witness  to  the  effect 
that  he  heard  some  one  cry  '*  kill  him,  kill  him  *'  was  inadmissible. 

Criminal  law.  Evidence.  Before  Jndge  Hill.  Macon 
Superior  Court.     December  Term,  1874. 

For  the  facts,  see  the  decision. 

Robinson  &  Son;  W.  S.  Wallace,  for  plaintiffs  la 
error. 

C.  F.  Crisp,  solicitor  general,  by  brief,  for  the  state. 

Warner,  Chief  Justice. 

The  defendants  were  indicted  for  the  offense  of  an  '^  assault 
with  intent  to  murder,'^  and  on  the  trial  tliereof  were  all 
found  guilty  by  the  jury.  A  oiotion  was  made  by  the  de- 
fendants fur  a  new  trial  on  the  several  grounds  specified  there- 
in, which  was  overruled  by  the  court,  and  tlie  defendants 
excepted.  One  of  the  grounds  of  error  alleged  in  tlie  mo- 
tion for  a  new  trial  is,  '^that  the  court  allowed  Siimmerlin, 
a  witness  for  the  state,  to  testify,  over  the  objection  of  de- 
fendants, that  he  heard  some  one  in  the  crowd  cry  'Kill 
liim !  kill  him!'  when  the  evidence  did  not  show  that  such 
cry  came  from  any  one'of  the  defendants,  or  any  one  engaged 
with  them  as  conspirators  or  joint  offenders." 

It  appears  from  the  evidence  in  the  record  that  a  great 
number  of  persons  were  present  at  the  time  the  difficulty  oc- 
curred between  the  defendants  and  the  party  a&saulted,  which 
was  in  a  public  street  of  the  town  where  there  had  been  a 
political  meeting.  The  evidence  is  that  there  was  a  good 
crowd  following  Rhodes  at  the  time  he  was  assaulted  by  the 
defendants,  twenty-five  or  thirty,  who  acted  like  they  were 
pretty  tight.  The  evidence  in  the  record  does  not  disclose 
the  fact  that  a  conspiracy  was  proved  between  the  defendants 
prior  to  the  difficulty,  to  do  any  bodily  harm  to  Rhodes,  the 
party  assaulted.  The  only  evidence  of  their  intention  to  do 
liim  any  bodily  harm  was  from  their  acts  and  conduct  at  the 


642  SUl'UEME  COURT  OF  GBOUGTA. 

Harris  el  al.  vh.  The  State  of  Georgia. 

time  of  the  difficMilty,  and  therefore,  it  was  mcumbeiit  on  tlie 
state  to  prove  tiiat  the  cry  ^'kill  \\\m^  kill  him/'  came  from 
the  defeiiilantSy  or  some  one  of  them.  If  there  had  not  been 
any  other  |)er9ons  present  but  tliose  engaged  in  the  diflBculty, 
it  wouhl  have  been  a  fair  legal  presumption,  that  the  words 
''kill  iiim,"  were  uttered  by  the  defendants^  or  someone  of 
them^  but  the  evidence  shows  that  there  was  a  large  crowd  of 
}>ersons  present  besides  the  defendants,  at  the  time  of  the  diffi* 
culty  between  tlie  parties. 

The  defendants  were  indicted  for  an  assault  ufion  Bhotles, 
with  the  intent  to  murder  him.  The  evidence  of  tlie  wonls 
heard  by  the  witness,  was  offered  to  prove  ihai  intention  on 
the  part  of  the  defendants,  and  if  it  had  been  shown  that  the 
defendants,  or  any  one  of  them  engaged  in  the  unlawful  act 
of  assaulting  Rhodes,  had  uttered  the  words  testified  to  by 
the  witness,  it  wouhl  Imve  been  strong  evidence  as  to  what 
was  their  intention  in  making  the  assault  u|)on  him,  and  it  is 
quite  probable  that  the  jury  found  the  defendants  guilty  u|ion 
that  evidence,  when  it  was  not  proved  tiiat  any  one  of  the 
defendants  uttered  the  words  which  the  witness  lienrd.  The 
material  point  in  tiie  case  was,  witli  what  inteiition  was  the 
assault  made  on  Bliodes  by  tlie  defendants?  To  prove  that 
it  was  their  intention  to  murder  him,  the  state  was  allowed 
to  prove  by  the  witness,  that  he  heard  some  one  in  tlie  crowd 
of  persons  who  were  present  at  the  time  of  the  difficulty,  cry 
out  ''kill  him,  kill  him,"  when  the  evidence  did  not  show 
that  such  cry  came  from  any  one  of  the  defendants  or  from  any 
one  engage<I  with  them  as  conspirators,  or  joint  offenders. 
The  admission  ot  this  evidence  over  the  defendants'  objection, 
to  prove  their  intention  in  making  the  assault,  under  the  state- 
ment of  facts  disclosed  by  the  record,  was  error.  Whether 
the  defendants  were  gtiilty  of  an  assault  with  intent  to  mnr« 
der  under  the  evidence,  or  only  guilty  of  an  aggravated 
riot,  or  an  aggravated  assault  and  battery,  we  express  no  opin- 
ion. Whilst  it  is  the  policy  of  the  state  to  indict  and  punish 
those  who  violate  the  law  for  the  grade  of  offense  of  which 
they  are  guilty,  it  is  not  the  policy  of  the  state  to  indict  and 


ATJ.ANTA,  JANUARY  TJSlUf,  1875.         643 

Bell  va,  Boyd  <fe  Brambj. 

]>uiii8li  oifendera  for  a  higher  grade  of  oflTeiise,  as  defined  by 
the  |ienal  Code,  than  that  for  which  they  are  acttinlly  guilty. 
Let  the  judgment  of  the  court  below  be  reversed. 


Marcus  A.  Bell,  plaintiff  in  error,  vs.  Boyd  &  Brumby, 

defendants  in  error. 

1.  Parol  evidence  was  admissible  to  show  whether  the  parties  intended 
the  receipt  given  to  the  defendants  by  the  assignees  of  the  lease  coo- 
tract,  to  be  a  settlement  of  all  future  liability  of  the  defendants  for 
rentfOr  was  only  meant  as  a  discharge  of  whatever  the  a«8ignee8  could 
claim  by  the  transf^^r  to  them,  and  was  not  to  affect  the  rights  of  the 
le  iBor,  nnder  a  reassignment  of  the  lease  to  him. 

2.  The  evidence  fully  sustained  the  judgment  of  the  justice,  and  it  should 
not  have  been  set  aside. 

Evidence.  New  trial.  Before  Judge  Hopkins.  Fulton 
Su|)erior  Court.     Octol^er  Term,  1874. 

On  June  10th,  1873,  Bell  leased  to  Boyd  &  Brumby  a 
storehouse  for  the  period  of  two  years  from  August  15th  suc- 
ceeding, at  $25  00  per  month.  On  the  same  day  Bell  trans- 
ferred said  instrument  to  Longley  &  Robinson,  with  right  to 
collect  rents,  but  to  be  re-transferred  on  his  paying  them  "as 
j)er  contract.^'  Boyd  &  Brumby  held  a  duplicate  of  this  lease, 
exce|)t  as  to  the  indorsement  of  transfer.  On  March  2l8t, 
1874,  Boyd  &  Brumby  paid  to  Longley  &  Robinson  $175  00, 
taking  tiie  following  receipt  on  their  duplicate  lease. 

"Received,  Atlanta,  Georgia,  March  21st,  1874,  of  C.  R. 
Brumby,  J175  00,  on  account  of  rents  of  the  property  tie- 
scribed  in  the  within  contract  of  lease,  the  stiid  lease  having 
Ijeen  assigned  and  transferred  to  us  by  Marcus  A.  Bell,  and 
in  consideration  of  said  sum  we  hereby  release  and  discharge 
the  said  C.  R.  Brumby  and  J.  0.  Boyd  from  all  further  lia- 
bility to  us  for  future  rents  upon  said  property. 

(Signed)  "  Longley  &  Robikson." 


644  SUPREME  COURT  OF  GEORGIA. 

Bell  vs.  Boyd  A  Brumby. 

On  April  let  following,  tlie  lease  was  re-assigned  bj  Loog- 
ley  &  Robinson  to  Bell.  The  latter  brought  suit  for  |25  00 
alleged  to  be  due  as  rent  for  the  month  of  June,  1874. 

The  evidence  was  very  conflicting.  Bell  stated  that  Boyd 
&  BruQibj  knew  of  the  transfer  of  the  lease  to  Longlej  & 
Robinson  at  the  time  it  was  made.  This  is  emphatically  de- 
nied by  them.  They  testified  that  the  first  they  knew  of  such 
transfer  was  in  October,  1873,  when  Longley  &  Robinson  de- 
manded the  rent  for  August  and  September.  They  then 
declined  to  pay  because,  in  ignorance  of  such  assignment,  tliej 
had  allowed  Bell  to  become  indebted  to  them  for  goods  pur- 
chased at  the  store,  which  amounted  to  more  than  the  rent 
then  due. 

Longley  stated  that  at  the  time  the  receipt  of  March  2l8t, . 
1874,  was  given,  it  was  distinctly  understood  between  him 
and  Boyd  &  Brumby,  that  such  instrument  was,  in  no  wise, 
to  affect  the  rights  of  Bell.  That  this  question  was  discussed 
and  it  was  explicitly  understood  that  Boyd  &  Brumby  were 
only  release<l  so  far  as  the  rights  of  Longley  &  Robinson  were 
concerned.  That  he  informed  Boyd  &  Brumby  that  he  in- 
tended to  reassign  the  lease  to  Bell. 

Brumby  denied  all  of  this  and  insisted  that  the  $175  00 
was  paid  in  full  discharge  of  any  further  liability  on  the  part 
of  his  firm  on  the  lease,  and  that  it  was  so  understood  be- 
tween the  contracting  parties.  The  evidence  was  undisputed 
to  the  effect  that  since  March  21st,  1874,  Boyd  &  Brumby 
had  had  nothing  to  do  with  the  store;  that  immediately  afler 
said  settlement  they  sent  the  key  to  Longley  &  Robinson ; 
that  Bell  had  attempted  to  deliver  to  them  the  key  since  but 
they  had  declined  to  receive  it. 

The  magistrate  rendered  a  judgment  for  plaintiff.  On  t 
certiorari^to  this  judgment  it  was  reversed  and  plaintiff  ex- 
cept e<l. 

M.  A.  Bell,  for  plaintiff  in  error. 
McCoNNELi.  &  Hey  WARD,  for  defendant 
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Trippe,  Judge. 

1.  The  receipt  given  by  Longley  &  Robinson,  which  was 
indorsed  on  the  duplicate  contract  of  lease  hehl  by  Boyd  & 
Brumby,  carried  an  ambiguity  on  its  face,  and  parol  evidence 
is  admissible  to  exphiin  all  ambiguities,  both  latent  and  pa- 
tent: Code,  section  8801.  The  lease  contract  was  made  with 
Bell.  He  was  the  lessor.  He  transferred  the  contract  to  Long- 
ley  &  Robinson,  reserving  in  the  transfer  that  it  should  be 
rejissigned  to  him  on  his  paying  them  "as  per  contract.^' 
Bell  testified  that  his  lt*ssees  knew  of  the  transfer  when  it  was 
made.  Longley  &  Robinson,  iu  March,  1874,  after  more 
than  $225  00  rent  had  acc4*ued,  receipted  Boyd  &  Brumby 
for  $175  00,  indorsing  it  on  their  duplicate  contract,  and 
stated  in  the  receipt  that  "in  consideration  of  said  sum,  we 
hereby  release  and  discharge  the^said  Boyd  &  Brumby  from 
all  further  liability  to  us  for  future  rents  upon  said  prop- 
erty.''  Longley  &  Robinson  did  not  give  up  the  contract 
which  had  been  transferred  to  them  by  Bell.  Longley  tes- 
tified that  when  this  receipt  was  given  he  distinctly  stated  to 
Boyd  &  Brumby  that  the  contract  was  to  be  reassigne<l  to 
Bell;  that  he  intended  to  do  so;  that  Bi'lFs  rights  were  not 
to  be  affected,  and  Boyd  &  Brumby  were  only  released  so  far 
as  the  rights  of  Longley  &  Robinson  were  concerned.  Boyd 
&  Brumby  claim  that  by  this  rweipt  they  were  discharged 
from  the  lease;  that  they  could  surrender  the  house,  and 
were  no  longer  bound  by  the  contract  for  any  future  rent. 
It  was  objected  by  them  that  Longley's  testimony  was  not 
admissible,  on  the  ground  that  parol  evidence  cannot  vary  a 
written  contract.  We  think  it  was  admissible.  If  Boyd  & 
Brumby  knew  that  Longley  &  Robinson  had  only  a  partial 
interest  in  the  contract  transferred  to  them  by  Bell,  and  that 
Bell  had  the  right  to  have  it  reassigned  to  him,  they  could 
not,  by  an  arrangement  with  Longley  &  Robinson,  defeat  that 
right  of  Bfll.  They  could  not,  knowing  this,  vacate,  by  any 
contract  with  Longley  &  Robinson,  the  whole  contract  of 
lease,  even  if  the  latter  parties  had  so  stipulated  expressly. 
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It  would  have  been  in  frand  of  the  rights  of  Bell,  and  if 
Boyd  &  Brumby  were  cognizant  of  it,  tliey  oould  not  set  it 
up  against  Bell.  Here  was  a  contract  of  lease  that  was  not 
half  expired.  For  a  sum  less  than  had  accrued  of  the  rent, 
the  holders  of  the  contract,  to  whom  it  had  been  assigned 
with  a  condition,  agreed  that  the  lessees  should  be  discharged 
from  further  liability  to  them.  The  terms  used  indicate  that 
the  discharge  granted  in  the  receipt  was  a  limited  discliai^, 
and  implied  that  tiiere  was  a  right  in  somelMidy  else.  We 
til  ink,  under  these  facts,  all  this  testimony  was  com|)etent. 

2.  The  evidence  before  the  justice  of  the,  peace  sustained 
the  judgment  which  he  rendered  on  the  facts,  and  it  ought 
not  to  have  been  disturbed. 

Judgment  reversed. 


Allen  R.  Day,  plaintiff  in  error,  va.  Chloe  Oglbsby,  de- 
fendant in  error. 

1.  Where  a  minor  was  hired  by  his  parent  to  the  defendant  to  serre  hia 
for  the  term  of  one  year  as  a  laborer,  the  defendant  should  notify  such 
parent  of  any  failure  on  the  part  of  such  minor  to  perform  his  (laty 
before  discharging  him. 

2.  Should  such  minor  be  discharged  without  such  notice,  the  parett 
would  be  entitled  to  have  said  contract  apportioned  and  to  r^over  for 
the  time  during  which  labor  was  performed  before  the  discharge. 

Parent  and  child.  Master  and  servant.  Notice.  Con- 
tracts. Before  Judge  Strozcr.  Randolph  Superior  Court 
May  Term,  1874. 

For  the  facts,  see  the  decision. 

James  T.  Flewbllbn,  by  John  T.  Clarke,  for  plaintiff 
in  error. 

H.  &  I.  L.  FiEiJDER,  for  defendant 
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Warner,  Chief  Justice, 

1.  This  case  came  before  the  court  below  on  a  certiorari  from 
a  justice's  court.  On  the  liearin^  of  tlie  certiorari  the  court 
overruled  the  same  an<]  aiBrmed  the  judgment  of  tlie  justice,  ' 
wliereupon  ilje  plaintiff  in  cei*tioran  excepted.  It  appeal's 
from  tite  record  that  tlie  plaintiff  in  the  justice's  court  sued 
out  a  latjHorer's  lien  against  Day,  the  defendant,  for  labor  per- 
formed by  her  minor  son,  Peter,  from  the  1st  of  January 
1873,  to  the  Ist  of  June  of  the  same  year,  at  the  rate  oi 
$S  33  per  month,  amounting  to  $41  60.  Tlie  defendant 
filed  a  counter-ai&davit  denying  his  indebtedness,  and  upon 
the  trial  of  the  issue  thus  formed,  it  appeared  in  evidence  that 
both  parties  relied  on  a  writteij  contract,  which  was  produced 
but  not  read  in  evidence;  both  parties  agreed  in  their  testi- 
mony as  to  its  contents;  the  written  contract  was,  however, 
transmitted  by  the  justice  in  his  answer  to  the  certiorari^  and 
was  before  the  court  when  the  judgment  complained  of  was 
rendered,  of  which  the  following  is  a  copy  : 

"I,  Chloe  Oglesby,  this  day  certify  that  I  hire  my  son, 
Peter  McKay,  to  A.  R.  Day,  to  labor  for  him  during  the  en- 
tire year  1873,  for  the  sum  of  one  hundred  dollars;  and  I, 
A.  R.  Day,  agree  to  pay  the  amount  above  mentioned  when 
the  year's  work  has  been  completed.  This  January  14th, 
1873.  (Signed)  A.  R.  Day, 

"Chloe  Oglesby." 

There  was  no  controversy  as  to  the  fatt  that  Peter  worked 
faithfully  for  the  defendant  from  the  1st  of  January  up  to  the 
1st  of  June.  Th^  defendant's  pretext  aiid  defense  for  not 
paying  his  mother.for  his  work  is,  as  it  was  shown  by  the 
evi<lence,  that  about  the  1st  of  June,  Peter's  brother,  who 
was  living  near  the  defendant,  was  at  the  point  of  death,  and 
did  die, and  Peter  went  to  see  him  in  the  day  time,  contrary 
to  the  defendant's  orders,  he  telling  him  that  if  he  went  to  see 
his  brother,  not  to  return,  and  that  was  the  reason  why  Peter 
did  not  return.     It  was  said  on  the  argument  here^  that  the 
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reason  why  tlie  <lefendant  would  not  let  Peter  return  was,  that 
liis  brother  whom  he  went  to  see,  was  sick  with  the  measles, 
and  was  afraid  lie  would  catch  the  disease,  and  it  woaM  be 
introduced  by  liim  to  his  other  hands  and  family^  but  that 
fact  does  not  appear  in  the  return  of  the  justice,  nor  by  tlie 
verdict  of  the  jury  on  the  traverse  of  the  justice's  return. 
Tiie  contract  in  this  Ciise  was  made  by  tlie  defendant  with 
the  mother  of  Peter,  for  liis  services  as  lier  son.     It  was  con- 
ceded on  the  argument  that  Chloc  and  Peter  were  free  per- 
sons of  coh>r.     The  1669tli  section  of  the  Code  declares  that 
'^  every  colored  child  born  before  the  9th  day  of  March  1866, 
is  hereby  declared  to  be  the  legitimate  child  of  his  mother; 
but  such  child  is  the  legitimate  child  of  his  coloreil  father 
only  when  born  within  what  was  regarded  as  a  state  of  wed- 
lock, or  when  the  parents  were  living  together  as  husband  and 
wife."    There  is  no  evidence  in  the  record  going  to  show  that 
Peter  was  the  legitimate  child  of  any  one  except  his  mother, 
and  therefore  she  was  entitle<l  to  his  services  during  his  mi- 
nority; bein;5  the  only  recognized  parent  of  Peter,  she  bad 
the  right  to  exercise  all  the  paternal  power  over  him  :  Code, 
4799;  Alfred  V8.  McKay,  36th  Georgia  Beports,  A40.  The  con- 
tract having  been  made  with  her  for  Peter's  services,  heshoald 
have  notified  heranil  obtained  her  consent,  before  he  discharged 
Peter  from  his  employment,  or,  at  least,  have  notified  her  of 
his  failure  to  perforai  his  duty  before  discharging  him  from 
his  employment  under  his  contract  with  her.     Inasmach  as 
the  defendant  discharge<l  Peter  from  his  employment  without 
notifying  his  mother,  with   whom  he  made  the  coutract,  of 
any  failure  of  duty  on  his  part  (admitting  tirat  going  to  see 
his  sick  brother  under  the  circumstances  was  a  failure  of  duty) 
she  had  the  legal  right  to  treat  the  contract  as  at  an  end  by 
the  act  of  the  defeudaut,  and  to  have  the  contract  apportiooeit, 
as  provided  by  the  2726  section  of  the  Code,  and  to  recover 
that  portion  which  was  due  under  the  contract  for  the  time  Ue 
labored  for  the  defendant.     The  defendant  had  the  labor  of 
Peter  from  the  1st  of  January  up  to  the  1st  of  June,  nndcr 
the  contract,  and  he  ought  to  pay  for  it^  and  if  he  is  amriilias 
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to  do  BOy  it  IS  the  duty  of  the  courts  to  compel  him  to  per* 
form  bis  legal  and  moral  obligations  in  that  respect.  There 
was  no  error  in  overruling  the  oeii^iorari  and  affirming  the 
judgment  of  the  justice,  in  view  of  the  facts  disclosed  in  the 
record. 

Let  the  jtidgment  of  the  court  below  be  affirmed. 


Appleton  p.  Collins,  plaintiff  in  error,  vs.  Joseph  Clay- 
ton, trustee,  defendant  in  error. 

1.  Equity  will  not  aid  a  defendant  in  actions  at  law  as  to  matters  of  set-off 
and  recoupment  when  his  legal  remedies  are  complete  and  adequate. 

2.  Though  the  actions  are  brought  in  a  court  whose  jurisdiction  is  limited 
to  amounts  less  than  the  aggregate  sum  set  up  by  the  defenses  of  set- 
off and  recoupment,  that  does  not  affect  the  above  principle  when  the 
several  pleas  are  only  of  a  sum  which  is  less  than  the  notes  embraced 
in  each  of  the  pending  suits. 

3.  If  all  the  notes  sued  on  be  for  one  and  the  same  consideration,  the 
whole  defFnse  of  recoupment  may  be  made  to  one  of  the  actions,  and 
the  plea  of  usury  filed  to  another. 

4.  In  this  case  it  was  not  made  sufficiently  to  appear  that  the  ag^egate 
amount  of  these  defenses  exceeded  the  sum  of  the  notes  included  in 
each  action,  so  as  to  authorize  the  injunction  prayed  for. 

5.  A  vendor  should  not  be  enjoined  from  collecting  the  purchase  money 
doe,  because  there  are  judgments  against  a  chartered  bank  in  which  he 
is  a  stockholder,  and  to  which  his  property  by  the  charter  may  be  sub- 
ject—when he  swears,  and  there  is  nothing  shown  to  the  contrary — that 
he  had  bills  of  the  bank  before  suit  was  brought  against  it,  and  now 
holds  them,  which,  under  the  charter,  are  more  than  his  liability  un- 
der the  judgments — that  he  has  property  in  his  possession  liable  to  the 
judgments,  even  if  they  can  be  enforced  against  him,  twenty  times 
greater  than  his  proportion  of  said  indebtedness,  and  further,  offers  ia 
his  answer  to  give  bond  and  security  sufficient  to  protect  his  vendee 
against  all  loss. 

Equity.    Set-off.    Recoupment.    Jurisdiction.     Pleadings. 
Usury.    Vendor  and  purchaser.     Judgments.    Stockholders. 
Banks.    Before  Judge  Hill.    Bibb  county.    At  Chambers. 
March  5th,  1875. 
Vol..  Liii.  42. 
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AppIetoD  p.  Collins  instituted  in  the  ooanty  oonrt  of  Bibb 
oountji  four  actions  at  law,  returnable  to  the  October  term, 
1874,  of  said  court,  against  Joseph  Clayton,  as  trustee  for  his 
wife  and  children,  upon  twenty-eight  notes,  three  of  said  suits 
being  each  for  the  sum  of  $460  00,  besides  interest,  and  one 
being  for  the  sum  of  $52  00,  besides  interest,  all  of  which 
were  given  by  Clayton,  trustee,  to  Collins,  in  part  of  the  con- 
sideration for  the  purchase  of  a  lot  of  land  in  the  city  of  Ma- 
con and  the  eriection  of  a  house  thereon. 

On  the  3d  day  of  October,  1874,  the  defendant  in  said 
cases,  filed  his  bill  against  said  Collins,  allying  that  be  had 
entered  into  the  contract  aforesaid,  with  said  Collins,  had  paid 
the  $dOO  00  cash,  as  agreed  upon,  and  also  twenty-two  of  the 
fifty  notes  provided  for  in  the  bond  for  title,  each  for  $52  00, 
and  had  spent  upon  the  property  the  sum  of  $1,000  00,  or 
other  lai^  sum,  in  improvements,  and  setting  up  as  groonds 
for  equitable  relief: 

1st  That  the  plastering  in  the  house  which  said  Collins 
agreed  to  build  under  the  forgoing  contract^  had  never  been 
completed,  to  the  damage  of  said  Clayton,  trustee,  $300  00 
or  other  large  sum. 

2d.  That  by  reason  of  the  well  and  well-house  having  been 
put  in  a  difierent  place  from  that  intended,  said  complainant 
(had  been  put  to  an  expense  of  $30  00  in  digging  a  new  wdl 
and  building  a  new  well-house, 

3d.  That  $100  00  damage  had  been  caused  to  the  property 
of  complainant  by  reason  of  leakage  of  the  roof  of  the  boose 
built  under  the  agreement. 

4th.  That  a  door  on  the  back  piazza  which  would  have  cost 
from  $10  00  to  $20  00,  had  not  been  put  in  according  to  con- 
tract. 

6th.  That  he  had  paid  the  sum  of  $400  00,  or  other  large 
sum,  as  usurious  interest  upon  said  notes. 

6th.  That  said  Collins  could  not  give  a  clear  and  nnineoai- 
bered  title  to  said  property,  because  there  were  judgmenls  in 
Bibb  superior  court  for  the  sum  of  $15,000  00,  or  other  laig« 
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sum,  in  favor  of  W.  L.  Ellis  &  Brother,  and  others,  which 
operated  as  a  lien  upon  the  property  of  said  Collins. 

The  prayer  of  the  bill  was  for  an  injunction  against  the 
proceeding  of  said  common  law  suits,  for  a  reduction  of  the 
debt  by  the  amount  which  complainant  had  been  injured  by 
reason  of  defendant's  non-compliance  with  his  contract  and 
by  the  amount  of  usurious  interest  paid,  and  in  case  of  fail- 
ure to  remove  the  alleged  incumbrance,  an  account  of  the 
sums  paid  to  defendant  by  complainant,  and  a  decree  for  such 
amounts. 

Defendant  demurred  to  all  of  said  bill  except  that  part  as 
to  the  incumbrance  on  the  property,  upon  the  ground  that  the 
remedy  at  law  was  complete,  and  also  filed  an  answer,  the  ma- 
terial parts  of  which  were  as  follows. 

1st.  He  admitted  that  the  plastering  had  been  left  unfin- 
ished, but  said  it  had  been  done  by  consent;  that  he  had  al- 
ways.  been,  and  still  was,  ready  to  complete  it  when  called 
upon,  and  that  the  cost  of  finishing  it  would  not  be  more  than 
$100  00.  Upon  this  point  he  filed  the  affidavit  of  Primus 
Moore,  the  plasterer  who  had  done  the  other  work  in  the 
house,  averring  his  willingness  to  finish  it  for  $100  00. 

2d.  That  the  well  and  well-house  had  been  put  in  the  place 
agreed  upon  between  him  and  complainant.  In  support  of 
this,  he  filed  the  affidavits  of  Jim  Stanford  and  Austin  Brat- 
hanpt,  stating  that  Clayton  had  been  present  when  the  well 
was  dug,  and  consented. 

3d.  That  the  house  had  been  fully  completed,  in  a  good  and 
wofkmanlike  manner,  and  in  every  respect  according  to  con- 
tract, and  had  been  fully  accepted  by  said  Clayton;  that  he 
had  never  complained  in  any  way  until  he  filed  his  bill,  but, 
on  the  contrary,  expressed  full  satisfaction  at  the  manner  in 
which  the  work  was  done.  Upon  this  point  he  filed  affidavit 
of  C.  C.  Wilder,  who  superintended  the  building,  stating 
that  the  contract  had  been  fully  complied  with,  and  that 
Clayton  had  been  satisfied  with  it.  Also,  affidavit  of  G.  J. 
Blake,  that  in  1874  Clayton  had  tried  to  borrow  money  from 
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Ilim  to  pay  Collius,  and  had  not  oomplained  of  any  dod-coid- 
pliaoce  on  Collins'  part. 

4th.  Defendant  denied  that  complainant  had  ever  paid  bio 
more  than  $40  00  of  illegal  or  usurious  interest,  and  alleged 
that  he  had  made  advances  for  him  in  the  jiayment  of  inan- 
rance  and  taxes,  the  interest  of  which  would  fully  set  off  all 
extra  interest  ever  paid. 

5th.  Defeudant  denied  that  there  was  any  judgment  against 
him  wliich  operated  as  a  lien  upon  the  property  sold  hy  him 
to  defendant;  he  admitted  tliat  he  was  a  stockholder  of  (lie 
Maim&cturers'  Bank  of  Macon,  against  which  there  vae 
judgments,  but  denied  that  they  w 
He  averted  that  the  proportion  c 
only  such  proportion  to  the  whol 
as  would  make  him  liable  for  th( 
at  all,  which  he  denied.     He  allt 
Jw}e  owner  of  $3,000  00  of  the  bil 
held  and  owned  before  any  suits  v 
and  which  amount  was  largely  mo 
him  from  any  liability  as  a  stockl 
session,  either  by  himself  or  his  ti 
city  of  Macon  of  the  value  of  a 
which  was  liable  to  any  judgmei 
against  him.     He  further  o£fere):l  t 
and  sufficient  security,  which  the  ji 
necessary  for  complainant's  protecl 

Complainant  amended  his  bill 
dum  of  seven  judgments  against 
amounting  in  all  to  about  S15,C 
(that  of  W.  L.  Ellis  &  Brother, 
cipal,)  it  was  alleged  that  notice  hi 
holders,  as  provided  by  section 
was  supported  by  affidavit  of  W. 
troverted.  No  allegation  as  to  nol 
made.  The  amendment  further 
had  tried  to  borrow  money  of  tin 
Association  upon  said  property,  an 
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association  had  declined  to  advise  the  loan  on  account  of  the 
judgments  against  the  Manufacturers'  Bank.  U{)on  hearing 
the  case,  Judge  Hill  granted  the  injunction,  and  the  defend- 
ant excepted. 

Whittle  &  Gustin,  for  plaintiff  in  error. 

Lanier  &  Anderson,  Hill  &  Harris,  by  brief,  for  de- 
fendant 


Trippb,  Judge. 

1.  As  to  the  matters  of  recoupment  to  which  complainant 
alleges  he  is  entitled  by  way  of  deduction  from  defendant's 
claim  on  him,  and  the  usury  of  which  he  complains,  his  legal 
remedies  are  complete  and  adequate.  Where  this  is  so,  equity 
will  not  interfere :  Code,  sections  3095,  3210. 

2.  It  is  replied  to  this  that  the  county  court  of  Bibb  is  a 
court  of  limited  jurisdiction,  and  complainant's  remedy  will 
not  be  complete  and  effectual  in  that  court.  We  take  it  that 
this  means  the  whole  matteis  of  defense  in  the  aggregate  ex- 
ceed the  jurisdiction  of  the  county  court.  Let  us  see  how 
this  is.  The  jurisdiction  of  that  court  extends  to  suits  for 
$500  00.  Collins  sued  Clayton  in  several  actions,  three 
being  for  $468  00  each.  The  defense  of  recoupment,  all  in- 
cluded, is  only  for  $460  00.  This  is  all  that  is  claimed  in 
his  bill,  and  no  difficulty  could  arise  as  to  the  jurisdiction  of 
thetcourt  on  that  question,  for  the  deduction  claimed  is  less 
than  the  amount  sued  for  in  one  action.  The  same  may  be 
said  of  the  defense  of  usury.  That  is  limited  to  $300  00. 
And  all  this  is  on  the  basis  of  complainant's  allegations  un- 
affected by  the  denial  of  defendant  and  his  supplementary  affi- 
davit. There  could,  then,  be  no  difficulty  in  setting  up  the 
plea  of  recoupment  to  one  action  and  usury  to  another,  leav- 
ing two  actions  untouched  by  any  defense  of  that  sort. 

3.  For  if  all  the  notes  sued  on  be  for  one  and  the  same 
consideration,  the  whole  defense  of  recoupment  may  be  made 
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to  one  action,  and  the  plea  pf  nsiiry,  or  rather  of  set  off  by 
reason  of  usury  paid,  filed  to  the  other. 

4.  It  may  further  be  said  that  it  did  not  sufficiently  appar 
that  tlie  ^gre^te  amount  of  both  these  deienses  exceeded 
the  sum  of  tlie  notes  included  in  each  of  three  of  the  actions 
at  law  to  authorize  the  injunction,  JThe  statements  ia  tbe 
bill  do  make  it  greater,  but  they  were  positively  denied  by 
defendant,  and  tliat  denial  strongly  supported  by  the  affida- 
vits of  thiixi  persons. 

6.  Should  the  injunction  have  been  granted  on  the  other 
ground?    Complainant  charged  that  Collins  was  a  stock- 
holder in  the  Manufiicturers*  Bank;  that  there  were  jailg- 
menls  against  the  corporation  to  the  amouut  of  $15,000  00, 
which  were  a  lien  on  hia  property,  and  that  Collins  codd  not 
make  an  itnincumbered  title.    He  does  not  state  what  amoant 
of  stock  Collins  owned  or  what  his  proportion  of  the  liability 
on  said  judgments  was.    It  is  liardly  poesible  he  could  be 
liable  for   the  whole  amount.     Collins  answered   that  the 
amount  of  stock  he  held  could  only  make  his  liability  on  tbe 
judgments  $700  00 ;  that  before  the  actions  were  brought  on 
which  the  judgments  were  obtained,  he  held,  and  now  holdsi 
bills  of  the  bank  to  the  amount  of  $3,000  00;  that  he  has  ia 
possession  real  estate  in  the  city  of  Macon,  by  himself  or 
tenants,  of  the  value  at  least  of  $15,000  00,  all  of  which  was 
liable  to  these  judgments  if  tiiey  could  be  enforced  agaiDst 
him  ;  and  he  further  offered  to  give  such  bond  and  security 
as  the  chancellor  might  deem  necesi 
teclion.     Under  these  facts,  the  ir 
been  granted.     Clayton  was  in  poss 
there  could  be  nothing  more  than 
his  possession  would  ever  be  dist 
such  an  injunction  continue?     It  < 
it  should  he  made  perpetual  upon 
'  state  of  facts.     When  it  could  be 
the  judgment  creditors  of  the  bank 
Collins,  was  a  time  in  the  indefinil 
pear  that  they  bad  moved  or  inten 
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When  he  offered  to  secure  his  vendee  against  loss,  or  against 
the  judgments,  it  was  all  that  uuHer  the  circumstances  should 
have  been  required  of  him. 
Judgment  reversed. 


John  T.  Wingfield,  administrator,  plaintiff  in  error,  vs. 
John  A.  Davis,  defendant  in  error. 

1.  Where  a  porcbaser  nnder  bond  for  title,  sold  by  absolute  deed  to 
claimant,  who  bought  without  notice  that  his  vendor  was  in  possession 
under  bond,  and  who  occupied  the  property  continuously  for  a  period 
longer  than  seven  years,  exercising  acts  of  ownership,  such  claimant 
acquired  a  valid  title  by  prescription. 

2.  The  possession  of  the  premises  in  dispute  by  claimant  and  the  exercise 
of  acts  of  ownership,  was  notice  to  the  holder  of  the  true  title  of  the 
adverse  claim. 

Prescription.  Bonds  for  title.  Notice.  Before  Judge 
CL.ARK.    Lee  Superior  Court.    November  Term,  1874. 

For  the  facts,  see  the  decision. 

Vason  &  Davis;  George  W.  Warwick,  for  plaintiff  in 
error. 

Lyon  &  Jackson,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  and  on  the  trial  thereof  the  court 
charged  the  jury,  in  substance,  that  the  claimant  was  protect- 
ed in  the  possession  of  the  land  levied  on  under  his  prescrip- 
tive title  thereto,  and  refused  to  charge  the  contrary  thereof, 
as  requested,  to  which  charge,  as  given,  and  refusal  to  charge 
as  requested,  the  plaintiff  excepted. 

1.  It  appears  from  the  evidence  in  the  record  that  in  the 
year  1859,  Wiley  sold  to  Graves  a  settlement  of  land  con- 
taining one  thousand  three  hundred  acres,  for  $8,000  00  and 
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took  his  notes  therefor,  payable  as  follows:  $2,000  00  <lae  Ist 
January,  1860,  $2,000  00  due  Ist  January,  1862,  $2,000  00 
due  1st  January,  1864  and  2,000  00  due  1st  January,  1866. 
Wiley  gave  him  a  bond  to  make  liim  a  title  to  the  land  wliea 
the  notes  should  be  paid.  Wiley  died  and  Wingfield  be- 
came his  administrator.  In  November  1867,  a  judgment 
was  obtained  in  favor  of  Wingfield,  administrator,  against 
G«aves,  for  $1,169  15  besides  interest,  for  the  uni>aid  pur- 
chase money,  due  for  the  land.  Wingfield,  as  administra- 
tor, filed  a  deed  in  the  clerk's  office,  conveying  the  title  to 
the  land  to  Graves  on  the  15th  of  May,  1873,  and  on  the 
same  day  had  the  entire  tract  of  one  thousand  three  hundred 
acres  levied  on,  as  the  proi)erty  of  Graves,  to  satisfy  said 
judgmeilt..  All  of  the  land  was  sold  by  the  sherifi^,  and  the 
proceeds  thereof  applied  to  the  fi.  fa.  levied  thereon,  ex- 
cept four  hundred  acres  on  the  west  side  of  Muckalee  creek, 
which  was  claimed  by  Davis.  The  claimant  introduced  iu 
evidence  a  warrantee  deed  irom  Graves  to  himself,  for  the 
premises  in  dispute,  dated  23d  of  February,  1864,  for  a  val- 
uable consideration  acknowledged  to  have  been  paid  there- 
for to  Graves.  It  also  appears  that  Graves  was  in  posses- 
sion of  the  land  at  the  time  of  the  conveyance  of  the  four 
hundred  acres  to  Davis,  and  that  Davis  liad  no  notice  that  he 
was  in  possession  of  it  under  a  bond  for  title  from  Wilqr. 
Wiley  died  in  1869  or  1870,  and  his  estate  was  not  repre- 
sented until  one  year  had  elapsed  after  his  death.  It  also 
appears  from  the  evidence  in  the  record  that  Davis,  tiie  claim- 
ant, went  into  possession  of  the  land  purchased  from  Graves, 
soon  thereafter,  and  had  been  in  the  continuous  possessiou 
thet'eof,  up  to  the  time  of  trial,  claiming  it  as  his  own,  putting 
improvements  thereon,  and  had  cleared  up  aud  cultivated  a 
large  portion  thereof.  The  question  made  by  the  record  iu 
this  case  is,  whether  Davis,  the  claimant,  had  a  good  title  to 
the  premises  iu  dispute  by  prescription?  The  Code  declares 
that  ''actual  adverse  possession  of  lands  by  iiselfj  for  tweoiy 
years,  shall  give  good  title  by  prescription  agaiust  every  one, 
except  the  state  or  persons  laboring  under  the  disabilities 
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hereinafter  specified.  Adverse  possession  of  lands,  under 
tmUen  evidenee  of  title,  for  seven  years,  shall  give  a  like  title 
bj  prescriiition :"  Co<le,  sections  2682,  2683.  The  title  to  the 
land  was  in  Wiley,  and  the  possession  of  the  four  hundred 
acres  by  Davis,  under  written  evidenee  of  title  as  the  owner 
tiiereof^  as  disclosed  by  the  evidence  in  the  record,  was  ad- 
verse  to  the  title  and  interest  of  Wiley  in  and  to  the  land, 
and  he  in  his  lifetime,  and  his  adminietrator  after  his  deafli, 
could  have  brought  an  action  of  ejectment  against  Davis, 
and  recovered  possession  of  it. 

2.  The  possession  of  the  four  hundred  acres  by  Davis,  ex- 
ercising the  acts  of  ownership  over  it  as  disclosed  in  the  record, 
was  notice  to  Wiley  and  his  legal  representative,  that  he  was 
holding  and  claiming  the  land  adversely  to  his  title.  In  our 
judgment,  the  claimant  ha<l  a  good  prescriptive  title  to  the 
land  in  dispute  under  the  statute,  and  that  there  was  no  error 
in  refusing  to  charge  the  jury  as  requested,  or  in  the  charge 
as  given,  in  view  of  the  evidence  contained  in  the  record. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Gilbert  M.  Stokes,  plaintiff  in  error,  vs.  W^illiam  A.  Max- 
well et  al.,  defendants  in  error. 

Where  a  claimant  held  land  for  seven  years  under  a  title  independent  of 
that  of  the  mortgagor,  he  obtained  a  good  title  by  prescription,  aliier, 
had  he  been  a  privy  in  estate  with  the  mortgagor. 

Claims.    Mortgage.    Prescription.     Before  Judge  Clark. 
Lee  Superior  Court.     November  Term,  1874. 

This  case  is  sufficiently  reported  in  the  decision. 

Hawkins  &  Hawkins  :  Lyon  &  Jackson,  for  plaintiflf 
lu  error. 

Ya80N  &  Davib,  for  defendants. 
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Warner,  Chief  Justice. 

This  case  was  argued  with  the  case  of  Wingfield  igainat 
Davis,  and  it  appears  Trom  tiie  record  that  the  claimant, Stoker, 
did  not  derive  his  title  to  the  laud  from  Gilbert,  the  mort- 
gagor, or  frotn  au^one  claiming  under  hira  subsequent  to  the 
date  of  the  mortgage,  but  claimed  under  aa  inilepeodent  titla 
derived  from  Sutherland  to  Pace,  and  from  Paoe  to  himselC 
and  it  was  admitted  that  tiie  claimant,  and  thoee  under  wbom 
he  daimetl,  had  been  in  the  poeeeesion  of  the  land  for  more 
than  seven  years  before  the  levy  of  the  mortgagd  jLJa.  If 
it  had  bi«n  sliown  that  Sutherland  and  those  under  whom  the 
claimant  derived  his  title,  had  purohaaed  the  land  from  Gil- 
bert, the  mortgagor,  subsequent  to  the  date  of  the  m<Ktg>gt, 
tlien  [he  claimant  would  have  been  a  priv^  iu  estate  with  tbc 
mortgagor,  and  have  held  the  land  subject  to  the  rawtg^c 
lien,  and  could  not  set  up  a  title  by  prescription  aa  against 
that  mortgage  lieu,  for  the  reason  that  he  went  into  the  pos- 
session of  the  land  under  a  title  which  was  iacumbered  with 
that  lien.  But  from  the  evideooe  in  the  record  the  claimaot 
had  a  good  title  by  prescription  under  the  statute.  So  ftr  u 
the  record  shows  tlie  possession  of  the  claimant,  under  his 
written  evidence  of  the  title,  was  adverse  to  tliat  of  the  mort- 
gagor and  those  claiming  under  or  through  him.  The  only 
evidence  of  title  in  the  mortgagor  was  the  possession  of  the 
land  when  the  mortgage  was  execute<l,  that  he  exercised  ads 
of  ownership  over  it  aud  claimed  it  ts  his  own.  The  court 
erre<l  in  charging  the  jury,  in  view  of  the  evidrace  in  the 
record,  "  tliat  his  prescriptive  title  coi 
ant  against  the  mortgage  lien." 

Let  the  judgment  of  the  court  belo' 
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The  Home  Insurance  Company  op  New  York,  plaintiff 
in  erroFi  vs,  Benjamin  P.  Hollis^  assignee^  defeudant  in 
error. 

1.  Hudson  was  iDsared  in  a  fire  policy,  under  which  a  right  of  action  had 
accrued  for  a  loss  by  fire.  He  engaged  counsel  to  bring  suit,  agreeing 
with  them  that  they  should  have  one-third  of  the  recovery,  and  as  se- 
curiry  for  their  interest  made  an  absolute  assignment  of  the  policy  to 
them.  Suit  was  brought  in  the  name  of  Hudson  for  $4,000,  the  amoutil 
of  the  policyi  and  for  twenty-£ve  per  cent,  damages  under  the  statute. 
Shortly  thereafter  Hudson  was  adjudicated  a  bankrnpt.  In  the  same 
month  the  adjudication  was  made,  and  before  the  appointment  of  an 
assignee,  the  attorneys,  Hudson,  and  theinsurance  company,  all  know* 
ing  the  above  facts,  settled  the  miit  for  $2,000  00,  and  Hudson  paid 
the  cost  and  had  an  entry  of  dismissal  made  by  the  clerk.  Court  waa 
in  session  at  the  time  and  adjourned  to  a  subsequent  month.  In  the 
meantime  an  assignee  was  appointed.  The  adjourned  term  was  held 
but  one  day.  At  the  next  regular  term,  which  was  in  the  ensuing 
month)  the  assignee  moved  to  have  the  case  reinstated  and  to  be  made 
a  party : 

ffddt  that  the  right  to  the  motion  was  not  lost  by  delay. 

2.  Though  the  attorneyb  of  the  bankrupt — they  being  the  transferees  of 
the  policy — had  the  right  to  accept  or  collect  the  $2,000  00,  as  a  credit 
on  what  was  due,  or  in  full  satisfaction  of  the  claim,  if  that  amount 
would  fairly  satisfy  it,  yet  the  assignee  has  the  right  to  be  made  a  party 
for  the  purpose  of  contesting  this  latter  point,  if  he  see  proper  so  to 
do,  and  to  assert  his  claiim  to  whatever  may  be  further  due  and  re- 
Goverable  on  the  policy. 

Bankrupt.  Attorneys.  Parties.  Compromise  and  settle- 
ment. Before  Judge  Clark.  Sumter  Superior  Court.  Oo- 
tober  Term,  1874. 

The  above  head-notes  report  this  case. 

Samuel  C.  Elam,  for  plaintiff  in  error. 

FoBT  &  McCiiESKY;  Bbnjakin  p.  Hollis,  for  defend- 
ant. 

Trippe,  Judge. 

1.  It  would  be  a  rigid  rule  as  to  diligence  which  Would  hold 
that  the  assignee  had  lost  his  right  to  make  this  motion.    It 


660  SUPRKME  CX)URT  OF  GEORGIA. 

The  Home  Insurance  Company  of  New  York  vs.  Hollis. 

is  true  he  had  been  appointed  assignee  before  the  adjoumetl 
term ;  but  that  term  did  not  continue  longer  than  one  day. 
The  assignee  had  but  a  short  time  after  his  appointment  to  be 
informed  of  the  condition  of  the  bankrupt's  afiairs.  It  does 
not  appear  that  he  knew  of  the  settlement  which  had  been 
made  before  the  sitting  of  the  adjourned  term,  or  even  that 
the  suit  had  ever  been  commenced.  He  made  the  motion  at 
the  first  regular  term  after  his  appointment,  and  was  in  time. 
2.  When  the  settlement  was  made  all  the  parties  to  it  knew 
of  the  bankruptcy  of  Hudson^  and  that  his  attorneys  held 
the  policy  by  the  transfer  as  a  security  for  their  fee.  The  suit 
was  in  the  name  of  Hudson.  *  Before  his  adjudication  as  a 
bankrupt  the  attorneys  could  not,  without  special  authority, 
have  received  anything  in  discharge  of  his  claim  but  the  fiill 
amount  in  cash :  Code,  section  409.  After  the  adjudication 
all  his  rights  vested  in  his  assignee.  The  assignee  may  not 
have  been  appointed  for  some  time,  but  his  title  to  the  bank- 
rupt's rights  and  property  related  back  to  the  time  of  the  ad- 
judication. Hudson  could  not  assign  or  settle  them.  It  is 
true,  the  attorneys  had  the  right  to  collect  the  $2,000  00  as  a 
payment  in  part,  or  in  full  of  the  claim  on  the  policy,  if  that 
amount  was  all  that  was  due.  But  neither  they  or  the  bank- 
upt  jointly  with  them,  could  go  further.  If  more  was  due 
and  recoverable  the  assignee  has  a  right  to  be  heard  as  the 
representative  of  the  creditors,  for  the  purpose  of  collecting 
it.  To  do  this  it  is  necessary  that  he  be  made  a  party.  He 
was  no  party  to  the  settlement,  nor  to  the  case  being  entered 
settled  on  the  docket.  As  a  matter  of  right,  he  can  move  to 
vacate  the  entry — to  reinstate  the  case,  and  to  be  made  a  party. 
Then  all  can  be  heard  upon  the  merits  of  the  settlement 
That  is  not  a  question  to  be  determined  before  he  is  a  party; 
it  is  not  a  condition  precedent  on  him  to  show  that  it  was 
wrong,  or  not  in  full  satisfaction  of  what  was  justly  dxuB,  in 
order  to  have  the  case  reinstated.  If  it  were,  then  there  wtwM 
be  two  trials  of  exactly  the  same  issue  to  be  had.  TlMmi* 
no  necessity  and  no  reason  for  this. 
Judgment  affirmed. 
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Woolfolk  M.  Woolfolk. 

James  H.  Wooi.folk,  plaintiff  in  error,  vs.  Gertrude  J. 

Woolfolk,  defendant  in  error. 

1.  The  confession  of  the  respondent  as  to  acts  of  adultery  since  his  mar- 
riage, uncorroborated  by  other  ci  ream  stances,  will  not  authorize  the 
{rraniing  of  a  divorce. 

2.  The  libelant  in  a  divorce  case  is  an  incompetent  witness  to  prove  adul- 
tery on  the  part  of  respondent. 

3.  Newly  discovered  evidence  of  an  independent  fact,  not  merely  cuma- 
lative,  is  ground  of  new  trial. 

Husband  and  wife.  Divorce.  Confessions.  Evidence. 
Witness.  New  trial.  Before  Judge  Hill.  Bibb  Sujierior 
Court.     October  Term,  1874. 

For  the  facts  of  this  case,  see  the  decision. 

Whittle  &  Gustin,  for  plaintiff  in  error. 

Lanier  &  Anderson,  Hill  &  Harris;  B.  H.  Hill,  for 
defendant. 

Warner,  Chief  Justice. 

The  plaintiff  in  the  court  below  filed  her  libel  for  a  divorce 
against  the  defendant,  alleging  as  grounds  therefor  cruel  treat- 
ment, habitual  dnmkenness,  and  adultery  with  a  colored  wo- 
man named  Tabitha.  On  the  trial  there  was  much  evidence 
introduced  by  the  respective  parties.  The  jury  found  a  ver- 
dict for  the  defendant.  A  motion  was  made  for  a  new  trial 
on  the  ground  that  the  verdict  was  contrary  to  law,  contrary 
to  the  evidence,  and  strongly  and  deiridedly  against  the  weight 
of  the  evidence,  and  on  the  ground  of  newly  discovered  evi-: 
flence.  The  court  granted  a  new  trial  on  the  last  ground  spec- 
ified in  the  motion,  whereupon  the  defendant  excepted. 

1.  There  is  evidence  in  the  record  of  the  defendant's  un- 
lawful intimacy  with  the  negro  woman,  Tabitha,  previous  to 
bis  marriage  with  the  plaintiff,  but  there  was  no  other  legal 
evidence  of  that  fact*since  the  marriage,  except  his  confession, 
which,  under  the  statute,  was  not  sufficient  unless  corrobora- 


662  SUl'ltKME  COUllT  OF  GEOKGIA. 

Payne  v*.  Bosmf  et  aL 

ted  by  other  circumstances,  to  authorize  the  grautiDg  of  a  di- 
vorce. 

2.  The  evidence  of  the  plaiutiff,  ao  &r  as  that  evidence 
went  to  prove  adultery  oO'ttie  part -'' '*^-  j-i-.-j.-.  .—-■- 
competent  and  illegal :  Code,  sec.  3l 

3.  The  neivly  discovered  eviden 
and  rhilli[>8,  that  they  had  seen  tl 
house  of  the  woman,  Tabitha,  'o^ 
merely  cumulative  evidence  as  to  th< 
was  an  independent  &ct — a  ct>rrol>on 
port  of  the  truih  of  bis  confession  m 
ioct  that  the  defendant  visited  the  ^ 
marriage  has  the  more  significance  a 
tery,  because  she  was  his  kept  misi 
with  the  plaintiff.  This  newly  di 
taken  in  connection  with  the  other 
probably  qaight  produce  a  different  i 
the  case.  In  view  of  the  facts  disci 
was  not  such  a  manifest  abuse  of  tt 
below  in  granting  the  new  trial  as  w 
control  it. 

Let  the  judgment  be  affirmed. 


M.  A.  Payme,  plaintiff  in  error,  tw. 
ministrator,  et  <U.,  defew 

1.  A  teitBtor  in  1863  deviaed  an  eBlate  for  lil 
iafetrimpU,  to  his  daDgfaler.  Hai?,  the 
But  if  Hary  ahonld  be  deceued  at  her  n 
ren,  or  aflerwarda  die  leaving  no  diitdrei 
eventa,  the  property  waa  to  go  to  and  bi 
childreo  of  Thomas  and  Jane  H.,  deceaa 
deceased,  and  the  children  of  N,  A.  G.. 
O.  left  three  children,  Sarah  now  liring,  > 
out  wife  or  child,  Thomas,  who  died  in 
widow  now  living.  The  widow  of  teital 
Hary  died  in  1872,  withoat  m  child.  Th« 
sees  were  the  niece  and  nephews  of  testa 
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Eddy  that  Joha  and  Thomas  took  contingent  interests  as  executory  de- 
visees, which  were  transmissible  to  their  heirs. 

2.  That  such  interests  did  not  descend  to  and  vest  in  those  who  were 
their  respective  heirs  ai  the  time  of  their  deceate,  but  to  snch  as  Hn- 
swered  the  character  of  heirs  to  them  respectively,  when  the  estate  in 
Mary  vhu determined  in  1872,  and  the  executory  devise  fell  into  pos 
session. 

8.  The  children  of  Thomas  and  Jane  M.,  of  W.  D.  G.,  J.  A.  G.  and 
N.  A.  G.,  took  per  capita. 

Administrators  and  executors.  Estates.  Remainders.  Ex- 
ecutory  devise.  Wills.  Distribution.  Before  Judge  Hall. 
Rockdale  Superior  Court.    October  Term,  1874. 

Thb  case  is  sufficiently  reported  in  the  above  head-notes. 

L.  J.  Winn,  for  plaintiff  in  error, 

Clark  &  Pace;  Douglas  &  Turner;  L.H.  Feathsb* 
8T0N,  for  defendants. 

Trippe,  Judge. 

1.  The  question  was  not  raised  whether,  under  the  terms 
of  the  will,  these  great  nephews  and  nieces  of  testator  took 
at  all-^that  is,  whether  or  not  the  limitation  over  to  them  was 
void.    All  parties  concede  that  they  did  take,  and  the  question 
made  was  did  they  take  an  interest  that  was  transmissible  to 
their  heirs,  where  one  of  them,  as  did  Thomas,  died  in  1860, 
several  years  before  the  death  of  Mary,  when  the  executory 
devise  fell  into  possession :  See  the  construction  given  to  this 
will  in  18  Oeorgia,  545;  also  see  16  i&tof.,  545,  and  30 /&uf., 
976^     Under  those  decisions,  John  and  Thomas  took  a  con- 
tingent interest  as  executory  devisees.     They  did  not  take  a 
vested  remainder,  for  Mary  held  a  fee  subject  to  be  determined 
upon  her  dying  without  children  then  living.     Was  that  in- 
terest transmissible  to  the  heirs  of  John  and  Thomas?    Sec- 
tion 2266  of  the  Code  provides  that  if  the  remainderman 
dies  before tlie  time  arrives  for  possessing  his  estate  in  remain- 
der^ his  heirs  are  entitled  to  a  contingent  remainder  interest 
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when  the  contingency  is  not  as  to  the  person,  bat  as  to  the 
event.  This  was  but  a  statutory  affirmance  of  tlie  lawasifc 
was  then  recognizee] :  1  Fearne  on  Rem.,  364.  The  same 
author,  speaking  of  the  transmission  of  such  interests,  pages 
553,  554,  says  this  is  a  property  which  belongs  to  contingent 
remainders  in  common  with  executory  devises.  See,  also,  2 
Fearne,  434,  435,  and  cases  cited  in  both  volames;  also,  7 
Oranch,  456,  hereinafter  quote<l.  We  have  no  doubt  that  the 
interest  which  John  and  Thomas  took  under  the  will  descend- 
ed to  their  heirs. 

2.  But  such  interests  did  not  descend  to  and  vest  in  those 
who  were  their  respective  heirs  at  the  time  of  their  decease. 
They  descended  to  those  who  answered  to  the  character  of 
heirs,  to  them  respectively,  when  the  estate  in  Mary  was  de- 
termine<I  in  1872,  and  the  executory  devise  fell  into  posses- 
sion. This  is  in  accordance  with  a  rule  to  be  found  as  fiur 
back  as  3  Reports,  42;  Co.  Lit.  116,  14a,  15a.  That  rale 
is,  that  a  person  who  claims  a  fee  simple  by  descent  from  one 
who  was  first  purchaser  of  the  reversion  or  remainder  expec- 
tant on  a  freehold  estate,  mast  make  himself  heir  to  such  per- 
son at  the  time  when  that  reversion  or  remainder  faUs  into  pot- 
session.  This  was  so  recognized  in  Groodright  vs,  Searle,  3  Wils.| 
29 ;  and  in  Andrew  vs.  Hutton,  3  Bos.  &  P.,  643.  And  it  was 
so  held  by  tlie  supreme  court  of  the  United  States  in  Barnits 
vs.  Carey,  7  Cranch,  456:  See  15  East,  174,  and  the  ob- 
servations of  Mr.  Fearne  upon  this  rule  in  his  work  on  re- 
mainders, 561. 

3.  We  affirm  the  judgment  of  the  conrt  below  upon  the 
point  that  these  executory  devisees  tookp«r  eapiUu  They 
were  all  equally  of  kin  to  the  testator,  to- wit :  the  children 
of  his  niece  and  nephews,  and  the  gift  is  to  them  directly  pn>- 
vided  the  contingency  happened  upon  which  they  took  at  all. 
In  1  Roper  on  Legacies,  161,  it  is  said,  that  the  taking  jicr 
stirpes  fiXyfoys  presupposes  an  irregularity  of  relationship :  Stt 
2  P.  Wms.,  383 ;  3  Bro.  C.  C,  367.  The  same  aothorifcy^  1 
Roi>er,  157,  gives  great  weight  to  the  terms  "  eqnally 
when  used  in  a  will,  for  ascertaining  the  intent  of  the 
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tator  as  to  whether  the  objects  of  his  bounty  are  to  receive  it 
per  capita  or  per  stirpes.  It  is  there!  d  said  that  if  the  testa- 
tor's next  of  kin  are  a  brother  and  the  children  of  a  deceased 
brother,  and  thus  not  related  to  him  in  equal  degree,  yet  if  he 
has  shown  an  intention  that  they  shall  take  his  property  in 
equal  shares,  that  is  per  capita^  the  distribution  by  the  statute 
will  be  superseded.  This  may  occur  when  the  bequest  is  to 
"relations,"  "  next  of  kin,"  etc.,  to  be  equally  divided  among 
them,  or  by  expressions  of  the  like  import.  In  the  will  un- 
der consideration,  there  was  the  direction  for  an  equal  divi- 
sion between  certain  devisees,  who  were  equally  related  to  the 
testator,  and  no  indication  that  it  was  his  intention  for  them 
to  take  as  classes,  which  very  probably  would  give  to  them 
individually  unequal  shares  in  the  estate.  The  ruling  of  the 
court  below  is  affirmed  upon  this  point,  and  reversed  on  the 
first,  wherein  it  was  held  that  the  heir  of  Thomas  took  no  in- 
terest. It  may  be  proper  to  add  that  the  property  in  contest 
is  all  real  estate. 
Judgment  reversed. 


Saulsbury,  Respess  &  Company  et  at.,  plaintiffs  in  error, 
va.  H.  &  F.  Blandy,  defendant  in  error. 

1.  Where  the  defendants  agreed  to  accept  a  draft  drawn  by  a  third  per- 
ron in  fuTor  of  the  compUinants,  payable  six  months  after  date,  given 
for  a  steam  engine  purchased  by  the  drawer,  a  bill  against  them  can* 
not  be  sustained  for  failing  to  accept  a  drafl  totally  different  on  its  face 
from  the  one  agreed  on,  though  it  may  be  alleged  that  it  was  the  in- 
stmment  contemplated  by  the  parties. 

2.  If  it  had  been  alleged  that  the  draft  attached  to  the  bill  was  the  same 
instrument  that  the  defendants  agreed  to  accept,  and  that  upon  the  faith 
of  such  agreement  the  engine  was  delivered  to  the  drawer,  that  would 
have  been  such  a  part  performance  by  the  complainants  as  would  have 
required  a  performance  of  their  contract  upon  the  part  of  the  defend- 
ants, and  would  have  prevented  them  from  pleading  the  statute  of 
fraud  «• 

You  Liii.  43. 
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Equity.  Bills  of  exchange.  Contracts.  Slatiile  of  fronds 
Before  Judge  HiLL.  Bibb  Superior  Court.  April  Adjourued 
Term,  1874. 

For  the  &ct8,  see  the  decision. 

PuE,  Hall  &  Lofton;  E.  F.  Biibt,  for  [>lHiatiS&  in  error. 

Lamier  &  Anderson,  for  defendants. 

Wabker,  Chief  Justice. 

This  was  a  bill  filed  by  compltu'iianls  against  tlie  defeotl- 
ants,  in  wliich  they  alleged  that  in  Sefttember,  1871,  one 
Wimberly  proposed  to  juirchase  of  complainants*  agent,  Par- 
ker, a  aleam  engine  which  he  lind  for  sale  fur  them ;  that  cooi' 
jilainants'  agent  and  Wimberly  agreeil  ou  the  price  of  the  en- 
gine, the  same  being  JI,170  21.  Wimberly  wanted  the  engine 
on  a  credit  of  six  months,  to  wliich  the  complainants'  agent 
agreed,  upon  his  giving  security.  Complainants'  agent,  Par- 
ker, and  Wimberly,  had  an  interview  with  Saulsbury,  K«9|tess 
&  Comjiany,  warehousemen  and  cotton  factors,  concerning  the 
proposed  sale  of  the  steam  engine  as  aforesaid,  when  they 
agreed  to  accept  the  drafl  of  said  Wimberly  for  the  amount 

of  the  purchase  money  of  said  eiT~""- '-'■ "" 

of  which  draft  is  attached  to  con 
Complainiints  allege  that  u|Mm  t 
accept  the  draft  of  Wimberly  foi 
same  was  delivered  to  iiim,  and  i 
after,  1871,  the  draft  contemplate 
sented  to  Saulsbury,  Bespess  &  C 
they  refused  lo  accept  the  same,  i 
livery  of  the  engine  to  Wimberl 
cept  Winiberly's  draft  for  the  p 
that  Wimberly  is  insolvent.  Th 
plainants'  bill  as  an  exhibit  was 
ble  lo  bis  own  onler,  six  months 
commercial  manures,  to  make  a 
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created  a  lien  on  liis  crop  for  that  year  for  the  payment  there- 
of. The  defendants  demurred  to  the  complainants'  bill,  the 
court  overruled  the  demurrer,  and  the  defendant)  excepted. 

I.  There  is  nothing  in  this  drafl  which  it  is  alleged  the  de- 
fendants refused  to  accept,  going  to  show  that  it  was  for  the 
purcliase  money  of  the  steam  engine  sold  by  complainants' 
agent  to  Wimberly,  but  on  the  contrary,  it  appears  on  the 
face  of  it  that  it  was  drawn  upon  the  defendants  by  Wimber- 
ly for  provisions  and  commercial  manures  to  make  his  crop 
for  the  year  1872.     Assuming  that  the  defendants  did  agree 
to  accept  &  draft  drawn  by  Wimberly  upon  them  for  the  price 
of  the  engine,  and  that  the  same  was  delivere<l  to  Wimberly 
on  the  faith  of  that  agreement,  still,  the  draft  which  it  is  al- 
leged the  defendants  refused  to  accept,  attached  to  the  com- 
plainants' bill,  is  not  a  draft  of  that  description.     The  drad 
which  the  defendauts  refused  to  accept,  set  forth  in  the  com- 
plainants' bill,  is  not  drawn  by  Wimberly  in  favor  of  the 
complainants  or  their  agent,  and  does  not  purport  on  its  face 
to  be  for  the  purchase  money  of  the  engine,  and  the  court 
coulil  not  have  presumed  that  it  was,  because  it  is  expressly 
stated  on  the  face  of  the  draft  that  it  was  drawn  on  the  de- 
fendants for^a  difiTerent  consideration,  to-wit:  for  provisions 
and  commercial  manures  to  make  a  crop  for  the  year  1872. 
The  defendants  were  not  bound  to  accept  that  draft  under 
their  alleged  agreement.     The  complainants  do  not  allege 
that  the  draft  attache<l  to  their  bill,  which  the  defendants  re- 
fused to  accept,  was  the  same  draft  that  they  agreed  to  accept 
for  the  purchase  price  of  the  engine  sold  and  delivered  to 
Wimberly;  that  fact  cannot  be  inferred  from  the  face  of  the 
)faper,  and  the  allegations  in  the  bill  are  to  be  taken  most 
strongly  against  the  complainants.     It  is  true  that  the  com- 
plainants allege  that  the  draft  presented  to  the  defendants  for 
tlieir  acceptance,  was  the  draft  contemplated  in  said  agreement, 
but  when  the  draft  that  was  presented  for  the  defendants'  ac- 
ceptance is  compared  with  the  alleged  agreement,  that  allega- 
tion is  not  sustained.     The  bill  was  therefore  demurrable  be- 
cause it  was  not  alleged  therein  that  the  draft  attached  thereto, 
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which  the  defendants  refused  to  accept,  was  the  same  draft  that 
they  agreed  to  accept  for  the  price  of  the  engine. 

2.  If  the  complainants  had  alleged  that  the  draft  attached 
to  tlieir  bill  was  the  same  draft;  that  the  defendants  agreed  to 
accept  for  Wimberly  as  the  price  of  the  engine,  and  that  U|K>n 
the  faith  of  that  agreement  the  engine  was  delivered  to  Wim- 
berly, that  would  have  been  such  a  part  performance  of  the 
agreement  by  the  complainants  as  would  have  rendered  it  a 
fraud  on  the  part  of  the  defendants  in  refusing  to  comply 
wHh  their  agreement  to  accept  the  draft,  and  a  court  of  equity 
would  compel  them  to  perform  it  on  their  part,  and  they 

« 

would  not  be  permitted  to  plead  the  statute  of  frauds  to  pro- 
tect themselves  frorti  its  performance:  Code,  sec.  1951.  The 
statute  was  enacted  to  prevent  fraud,  and  not  for  its  en- 
couragement or  protection.  In  view  of  the  all^ations  as 
contained  in  the  complainants'  bill,  the  overruling  of  the  de- 
fendants' demurrer  thereto  was  error. 

Let  the  judgment  of  the  court  below  be  reversed. 


Mary  E.  Nosworthy  et  al,  plaintiffs  in  error,  vs.  Bryant 

Blizzard,  defendant  in  error, 

1.  Public  declaration  by  one  who  was  the  agent  both  of  the  representa- 
tive of  the  estate  and  the  purchaser  of  land  sold  at  administrator's 
sale  since  the  act  of  December  17|  1859,  and  which  was  made  at  the 
time  of  the  bidding,  that  the  sale  was  had  to  perfect  title  to  the  per- 
son  for  whom  the  land  was  bid  oflf,  renders  the  sale  open  to  review  at 
the  option  of  the  parties  at  interest. 

2.  If  the  purchaser  shows  that  he  gave  the  value  of  the  land,  and  though 
it  was  not  paid  for  in  money,  but  in  other  property,  yet,  that  the  rep- 
resentative of  the  estate  was  a  creditor  thereof  to  the  amount  of  such 
value,  and  relied  on  the  same  for  the  payment  of  her  debt,  and  did  in 

,  fact  receive  the  property  so  paid,  and  never  made  any  other  collec- 
tion of  the  debt  from  the  estate,  the  purchaser  may,  in  eqaity,  protect 
his  title  to  the  extent  that  his  purchase  was  of  value  to  the  estalab 

8  But  as  this  point,  though  urged  on  the  argument  before  this  coact,  was 
not  made  by  the  pleadings,  or,  so  far  as  the  record  shows,  waa  not 
presented  at  the  trial,  and  the  evidence  thereon  not  being  full  mod  sal- 
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isfactorj,  (tlie  court  having  raled  out  the  statement  of  the  administru- 
trix  appended  to  her  retaniSf)  we  do  not  feel  authorized  to  sustain  i);e 
verdict  on  this  ground. 
4.  In  a  case  controlled  by  the  acts  of  December  10, 1807,  and  December 
9y  1841,  a  widow  who  did  not  elect  to  take  a  child^s  part  in  the  land  of 
her  husband^s  estate,  within  the  time  prescribed  by  said  acts,  was 
thereafter  debarred  from  such  right;  nor  can  the  defendant  in  th's 
case  set  up  such  an  interest  as  being  in  the  widow  from  whom  he  pur- 
chased, for  the  purpose  of  protecting  his  title  to  that  extent. 

• 

Administrators  and  executors.  Principal  and  agent.  Sales. 
Equity.  Distribution.  Election.  Before  Judge  Babtlett. 
Baldwin  Superior  Court     August  Terra,  1874. 

This  is  the  second  time  this  case  has  been  before  this  court. 
See  60  Georgia  RepartSf  514. 

In  1853  William  A.  Moran,  of  Baldwin  county,  died  in- 
testate,  leaving  a  widow,  Eliza  F.  Moran,  who,  the  same  year, 
administered  on  his  estato,  and  two  children,  James  H.,  aged 
three  years,  and  Mary  E ,  (complainant)  aged  one  7ear.  De- 
ceilent,  with  other  property,  owned  two  hundred  and  eighty- 
five  acres  of  land  in  said  county,  the  subject  matter  of  this 
litigation. 

The  widow,  the  administratrix,  has  never  applied  to  the 
ordinary  for  dower  or  a  child's  part  of  said  estate,  but  in 
January,  1856,  filed  her  renunciation  of  dower.  In  1860 
the  administratrix  sold  said  land  to  Bryant  Blizzard.  In  1871 
Mary  E.,  was  married  to  Daniel  Nosworthy;  in  January, 
1872,  James  H.,  Mary  and  her  husband,  sued  Blizzard,  in 
ejectment,  for  the  land.  James  H.  died  in  December,  1872; 
at  November  adjourned  term,  the  ejectment  was  tried,  a  ver- 
dict for  defendant  rendered,  and  a  new  trial  granted,  on  the 
grounds  that  the  verdict  was  contrary  to  the  evidence  and  the 
charge  of  the  court.  At  that  trial  Blizzard  produced  in  evi- 
dence (on  notice)  a  deed  to  said  land  to  himself,  from  said 
Eliza  F.  Moran,  administratrix,  dated  April  25th,  1861. 

In  January,  1874,  Mary  E.  Nosworthy,  the  sole  surviving 
heir  of  William  A.  Moran,  deceased,  (her  husband  joining) 
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filed  her  bill  for  injunction  and  relief  against  said  Blizzartl 
and  said  administratrix,  Eliza,  in  which  she  prayed  a  cancel- 
lation of  said  deed,  and  partition  of  said  land,  three-fourths 
of  which  she  claimed  by  inheritance  from  her  fiither  and  her 
brother.     The  grounds  of  cancellation  are: 

1st.  That  said  deed  is  but  a  consummation  of  a  private  sak 
of  land,  by  the  administratrix,  which  was  to  be  perfected  by 
legal  formality. 

2d.  That  said  sale  was  but  a  barter  of  land  for  slavA,  for- 
a  change  of  investment,  without  lawful  warrant. 

The  defendant,  Blizzard,  answered,  in  brief,  as  follows:  In 
September  or  October,  1859,'  it  was  agreed  between  the  ad- 
ministratrix, Eliza  F.  Moran,  and  defendant,  that  he  was 
willing  to  give  for  said  land  the  same  price  it  was  appraidol 
at  previously  by  the  sworn  appraisers  of  the  estate,  viz: 
$1,400  00,*and  would  at  lawful  public  sale  of  the  land  bid 
that  price  for  it,  and  if  nobody  else  would  bid  higher,  then 
that  it  should  be  knocked  down  to  defendant. 

And  further,  as  that  bid,  $1,400  00,  was  probably  the  very 
highest  bid  that  could  be  got,  and  so  he  would  be  sure  to  get 
the  land,  it  was  then,  at  the  same  time,  agreed  verbally  tliat 
at  the  end  of  the  year  1859,  when  Fayette  I.  Echols'  rent 
year  should  be  out,  and  after  his  removal  from  the  place,  then, 
immediately,  without  any  more  renting  out,  this  defendant, 
Blizzard)  might  move  on  said  land  and  take  possession  there- 
of and  use  it  without  rent  and  without  waiting  for  a  public  sale 
of  it,  and  that  the  administratrix  would  go  on  and  get  leave  of 
the  ordinary  to  sell  the  land,  and  would  then  sell  the  same  ac- 
cording to  law,  to  the  highest  bidder,  and  that  defendant  should 
bid  said  appraised  price,  $1,400  00,  on  tlie  creiiit  and  terms 
of  sale  aforesaid,  but  subject  nevertheless  to  be  outbid  by  a 
higher  bidder. 

And  defendant  further  says,  that  according  to  that  agree- 
ment of  October  or  September,  1859,  he  did  enter  on  said 
land  on  the  28th  of  December,  1859,  as  soon  as  said  Fayette 
Echols,  tenant  of  that  year  left;  and  that  he  has  lived  there 
ever  since — over  fourteen  years — and  that  according  also  to 
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that  agreement, said  administratrix  did  goon  and  obtain  fairly 
and  without  fraud,  so  far  as  defendant  knows  or  believes,  law- 
ful leave  of  the  ordinary  of  said  county,  to  sell  said  land  ac- 
cording to  law,  and  did  afterwards  actually  sell  it  according  to 
law,  fairly,  publicly,  before  the  court-house  door,  on  the  first 
Tuesday  in  May,  1860,  in  lawful  sale  hours,  after  due  adver- 
tisement according  to  law,  to  the  highest  bidder — ^aud  that 
this  defendant's  bid  of  $1,400  00  (payable  in  raoney,and  not  in 
negrofe  or  anything  else)  was  made  on  the  terms  aforesaid, 
and  as  no  person  bid  higher,  it  was  knocked  down  to  his  bid 
and  he  gave  his  note  for  $1 ,400  00,  and  got  her  bond  for 
titles  according  to  the  terms  of  sale  and  agreement — which 
note  he  afterwards,  on  10th  July,  1860,  paid  off  in  valuable 
property,  as  aforesaid,  which  he,  on  that  day,  10th  July,  1860, 
and  never  before,  bargained  and  sold  to  her  for  8l,600  00. 

M.  R.  Bell,  former  ordinary,  testified  that  the  records  and 
files'of  the  ordinary's  office  contained  no  application  for  dower 
or  child's  part  of  W.  A.  Moran's  estate,  by  the  widow,  Eliza 
F.  Her  recorded  return,  as  administratrix,  of  8th  January, 
1856,  showed  a  renunciation  of  dower. 

Joseph  J.  Simpson  and  Everett  E.  Stanley  testified  that 
they  were  at  the  public  sale,  on  3d  May,  1860;  that  A.  H. 
Kenan  read  aloud  the  advertisement,  and  proclaimed  that  the 
sale  was  to  perfect  titles  to  Bryant  Blizzard  at  $1,400  00; 
that  Ennis,  sheriff,  cried  the  property ;  that  Kenan  made  the 
only  bid,  $1,400  00,  and  the  property  was  knocked  off  to  that 
bid,  to  Blizzard.  Simpson  stated  that  he  knew  of  the  private 
sale  before  that  day. 

The  following  paper,  produced  by  defendant,  on  notice, 
was  read  in  evidence : 

"MiLLEDOEViLLE,  10th  July,  1860. 

''  This  is  to  show  that  Mrs.  Eliza  Moran  and  Bryant  Bliz- 
zard have  this  day  bargained,  to-wit:  Mrs.  Moran,  as  admin- 
istratrix, and  by  the  consent  of  the  ordinary,  agrees  to  give 
the  tract  of  land  belonging  to  the  estate  of  William  Moran, 
and  upon  which  Blizzard  is  residing,  and  one  hundred  and 
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fifty  dollars  besides,  payable  on  the  25th  December,  next,  for 
a  negro  woman,  Coriuua,  and  her  male  child,  about  four  years 
old — ^the  title  and  health  of  said  negroes,  he,  Blizzard,  war- 
rants, and  Mra.  Moran  warrants  and  defends  the  title  to  Uie 
land,  said  land  containing  two  hundred  and  eighty-five  ao^, 

more  or  less. 

"A.  H.  Kbnak, 

**  Attorney  for  Mrs.  Moran. 

"B.  Blizzard.* 

"As  soon  as  the  ordinary  passes  the  order  which  be  has 
agreed  to  do,  then  mutual  titles  to  be  made. 

"  Kenan,  for  Mrs,  Moran. 
"B.  Blizzard." 

The  following  was  read  in  evidence : 

"  MlLLEDGEVILLE,  5th  July,  1860. 
"Received  of  Eliza  F.  Moran,  administratrix  of  the  estate 
of  William  Moran,  deceased,  $1,552  00,  in  full  consideration 
for  a  negro  woman,  Corinna,  and  her  male  child,  about  four 
years  old,  the  title  and  health  of  said  negroes  I  warrant  and 
defend  unto  the  said  Eliza  F.  Moran,  her  heirs  and  assigns. 

"B.  Blizzakd.'' 

It  was  also  shown  that  Kenan,  at  the  sale  of  May,  1860, 
acted  both  as  the  agent  of  the  administratrix  and  of  Blizzard. 
The  latter  testified  substantially  to  the  fiicts  set  forth  in  his 
answer. 

It  also  appeared  in  evidence  that  the  estate  was  indebted  to 
the  administratrix,  on  January  18th,  1856,  in  the  sum  of 
$1,155  16,  and  there  was  no  proof  that  this  amount  had  ever 
been  paid,  unless  by  the  receipt  of  the  n^roes  taken  from 
Blizzard.  • 

The  court  charged  the  jury,  amongst  other  things,  as  tA- 
lows: 

"  1st.  If  you  believe  from  the  evidence  that  the  public  aale 
of  May  3d,  1860,  was  in  pursuance  of  a  private  agreemoit 
that  Blizzard  should  have  the  land  at  a  stipulated  price,  and 
that  said  public  sale  was  made  for  the  purpose  of  perfedtBg 
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title  by  legal  fornjality,  then  the  whole  transaction  was  illegal 
and  void/' 

**  2d.  Eliza's  deed,  as  administratrix,  to  Blizzanl,  is  good,  at 
least  so  far  as  to  pass  all  her  interest  to  him.  Her  interest  at 
first  was  a  child's  part— one-third.  Each  child  had  one-third 
and  on  the  death  of  James,  the  son,  without  widow  or  child. 
Lis  one-third  went  equally  to  his  mother,  Eliza,  and  his  sister, 
Mary.  After  that  the  mother's  share  was  one- third  and  one- 
lialf  of  one-third— one-half  of  the  whole,  and  if  Mary  Nos- 
worthy  has  any  right  at  all,  it  is  to  one-half  of  said  land  only." 

The  jury  found  a  verdict  for  the  defendant.  The  com- 
plainants moved  for  a  new  trial  because  the  verdict  was 
contrary  to  the  evidence,  the  law,  the  charge  of  the  court,  and 
because  the  court  erred  in  the  second  proposition  of  the  afore- 
said charge. 

The  motion  was  overruled,  and  the  complainants  excepted. 

Crawford  &  Williamson,  for  plaintiffs  in  error. 
William  McKinley,  for  defendant. 

Trippe,  Judge. 

1.  The  act  of  December  17,  1859,  makes  valid  all  sales  of 
real  estate  theretofore  made  by  executors,  administrators,  etc., 
by  private  contract,  and  afterwards  advertised  and  sold  at 
public  outcry  for  the  purpose  of  perfecting  titles.  The  sale  in 
this  case  was  made  at  public  outcry,  after  the  paasage  of  that 
act,  to- wit:  in  May,  1860.  It  appears  that  the  person  who 
bid  off  the  land  for  defendant  in  error  was  both  his  agent  and 
the  agent  of  the  administratrix.  At  the  time  of  the  sale  it 
was  declared  publicly  that  it  was  mftde  to  perfect  titles  to  the 
defendant  in  error.  We  think  this  brings  the  sale  within  the 
rule  that  makes  such  sales  open  to  review  at  the  option  of  the 
parties  at  interest :  Code,  section  2666 ;  and  that  under  the 
evidence  ti)ere  should  be  a  rehearing  of  the  case. 

2.  If  such  a  purchaser  can  show  that  he  gave  the  value  of 
the  land^  and  that  though  it  was  paid  for  in  other  propertyi 


674  SUPREME  COURT  OF  GEORGIA. 

NoRworthy  et  al.  M.  BIJEzard. 
yet  the  administratrix  was  a  creditor  of  the  estate  to  the 
amount  of  euch  value,  and  did  in  fact  recei\'e  the  propertjin 
which  payment  was  made,  and  never  made  any  other  collec- 
tion of  her  debt  from  the  estate,  he  can,  in  equity,  protect  his 
title  1o  the  extent  that  his  pnrchase  was  of  benefit  to  the  estite. 
This  principle  is  always  recognized  where  one  has  dealt  with 
a  trustee,  and  the  beneficiaries  of  tlie  trust  estate  have  had  tlie 
benefit  of  what  was  received  from  him.  Although  his  odd- 
tract  with  the  trustee  may  not  be  l^al  and  valid,  yet  he  has 
a  right  to  reimbursement  to  ihe  extent  of  what  he  has  adtled 
t)  the  trust  estate,  or  (o  the  extent  that  the  cestui  que  tnaU 
have  had  the  benefit  of  his  property. 

3.  But  the  difficulty  with  the  defendant  in  error  is,  that  the 
evidence  did  not  sutBciently  show  such  a  state  ol'  fiicts  as  will 
authorize  him  to  claim  the  benefit  of  this  rule.  There  was  a 
statement  in  writipg  appended  by  the  admiuistrairix  to  her 
returns,  looking  that  way,  and  this  atatemeut  appears  in  the 
record.  But  it  also  appeared  that  it  was  ruled  out  as  evidence, 
upon  being  ol>jected  to,  and  of  course  the  defendant  can  take 
no  lienefit  from  it  in  this  conrL 

4.  The  further  question  was  presented,  wliether  a  widow 
who  did  not  elect  to  take  a  child's  part  in  the  land  of  her  hns- 
band,  was  thereaner  debarred  by  tlie  acts  of  December  10th, 
1807,  and  December  9th,  1841,  from  asseiting  that  right. 
This  case  is  controlled  by  those  acts,  thehosband  having  dird 
in  1863,  intestate.  By  both  of  said  acts  it  is  declared  that  if 
a  willow  shall  fail  to  make  her  election  out  of  the  estate  of 
her  husband  within  Ihe  time  pn 

ered  as  having  taken  her  dowei 
debarred  from  taking  anyolher  \ 
the  time  within  which  tlrfs  elect! 
from  the  death  of  the  husband 
changed  to  one  year  aller  letters 
tration  have  been  granted,  and 
disability  on  her  failing  so  to  ele 
are  clear  and  positive,  and  are  a  t 
to  assert  any  claim  to  an  interest 
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This  being  80,  and  she  having  been  barred  at  the  time  tlie 
land  was  purchased  by  tlie  defendant,  he  cannot  set  up  such 
an  interest  in  her  for  the  purpose  of  protecting  his  title  to  that 
extent. 
Judgment  reversed. 


Joseph  Gault  et  a/.,  plaintiflfe  in  error,  vs.  H.  B.  Wallis, 

defendant  in  error. 

1.  The  act  of  1811,  which  provides  that  where  a  dpfeiidant  ia  discharged 
by  a  magistrate  for  the  want  of  iiifficient  caase  of  commitment,  such 
magistrate  mart  in  his  discretion,  direct  the  costs  to  be  paid  by  the 
proaecutori  thoagh  not  embodied  in  the  Code,  not  being  inconsistent 
with  any  of  the  provisions  thereof,  is  still  of  force.  , 

2.  A  judicial  officer  acting  within  the  jurisdiction  conferred  opon  him  by 
law,  is  not  liable  for  errors  of  judgment,  unless  the  result  of  malice  or 
corruption. 

8.  It  is  competent  for  the  superior  court,  upon  the  final  decision  of  a  case 
carried  up  by  writ  of  certiorari^  to  direct  the  nagistrate  to  refund  the 
costs  paid  by  the  petitioner.  Such  magistrate,  though  insolvent,  may 
be  compelled  to  perform  his  official  duty. 

4.  Courts  of  equity  have  no  jurisdiction  to  interfere  with  the  administra- 
tion of  the  criminal  laws  of  the  state  by  injunction  or  otherwise. 

Criminal  law.  Costs.  Judge.  Certiorari.  Equity.  Be- 
fore Judge  Knight.  Cobb  Superior  Court.  March  Ad- 
journed Term,  1874. 

For  the  &cts  of  this  case,  see  the  decision, 

W.  T.  Winn  ;  W.  D.  Anderson,  for  plaintifis  in  error 

H.  A.  DuNWooDY;  C.  D.  Phillips,  for  defendant. 

Wabnbr,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
ants, praying  for  an  injunction  to  restrain  the  defendants  from 
t  he  collection  of  two  cost  Ji.  fas.  The  injunction  prayed  for 
was  granted,  and  when  the  cause  came  on  for  trial  the  (jefend- 
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ants  made  a  motion  to  dismiss  the  complainant's  bill  because 
the  allegations  contained  therein  did  not  entitle  the  complain- 
ant to  any  relief  by  tlie  decree  of  a  court  of  equity,  which 
motion  the  court  overruled,  and  the  defendants  excepted.  It 
appears  from  the  all^ations  in  the  bill  that  the  defendant, 
Gault,  was  a  justice  of  the  peace,  and  the  defendant,  Wilson, 
was  his  constable;  that  the  oomplainant  had  applied  to  Gault 
for  a  warrant  against  Bell  and  wife,  charging  them  with  keep- 
ing and  maintaining  an  ill-governed  and  disorderly  house, 
which  was  duly  issued  by  the  justice,  the  parties  arrested  and 
brought  before  him.  The  ground  of  complaint  made  in  the 
bill  against  the  justice  is,  that  on  the  hearing  of  the  charge 
made  by  the  complainant  against  Bell  and  wife,  altboogh 
there  was  sufficient  evidence  that  they  did  keep  and  maintain 
an  ill-governed  and  disorderly  house,  justice  Gault  refused  to 
bind  them  over  to  appear  at  the  superior  court  to  answer  s&id 
charge,'  but,  on  the  contrary,  dismissed  the  complaint  and  en- 
tered up  a  judgment  against  the  complainant  for  the  costs  in 
the  case,  issued  an  execution  and  placed  the  same  in  the  bands 
of  the  constable  for  collection.  The  complainant  also  alleges 
that  he  sued  out  another  warrant  against  Bell,  alone,  for  a 
trespass  in  taking  and  carrying  away  a  number  6f  plank  from 
the  house  and  possession  of  complainant,  of  the  value  of 
$2  00,  more  or  less,  without  authority  and  contrary  to  law, 
and  that  justioe  Grault  continued  the  last  mentioned  case  on 
his  own  motion,  for  the  purpose  of  procuring  two  other  jus- 
tices to  sit  with  him  on  the  trial  thei*eof,  but  failed  to  do  so, 
and  finally  dismissed  said  case  and  entered  up  judgment 
against  the  complainant  for  $6  00  costs  in  that  case,  in  vio- 
lation of  the  laws  of  the  state,  and  issued  an  execution  tliere- 
for  and  placed  the  same  in  the  hands  of  Wilson,  the  constable, 
all  of  which  actings  and  doings  of  justice  Gault  tlie  oompbuQ* 
ant  alleges  were  illegal  and  void;  that  justice  Grault  and  his 
constable  are  both  insolvent,  and  therefore  prays  that  tbc^^ 
may  be  perpetually  enjoined  from  collecting  the  illq^al  tfie^s 
aforesaid. 
1.  Bjr  the  10th  section  of  the  act  of  1811^  (Cobb's  DipB^ 
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644,)  it  is  declared,  that  "  where  any  person  or  persons  charged 
with  any  offense,  and  brought  before  a  justice  or  justices  of 
the  peace,  shall  be  discharged  for  want  of  sufficient  cause  of 
commitment,  the  justice  or  justices  may,  in  his  or  their  discre* 
tion,  discharge  the  party  with  costs,  or  direct  the  costs  to  be 
paid  by  the  prosecutor."  Although  tliis  section  of  the  act  of 
1811  is  not  embodied  in  the  Code,  it  is  not  iiieonsistent  witli 
any  provision  thereof,  and  is  therefore  of  force  as  a  part  of 
the  law  of  this  state. 

2.  As  a  general  rule,  a  justice  of  the  peace  is  no*^  liable  for 
errors  of  judgment  wlien  acting  within  the  jurisdiction  con- 
ferred upon  him  by  law.  The  complainant  does  not  allege  in 
his  bill  that  justice  Gault  acted  maliciously  or  corruptly  in 
rendering  the  judgments  complained  of.  If  he  committed 
error  in  rendering  the  judgments  complained  of,  that  error 
might  have  been  corrected  by  a  writ  of  certiorari  to  the  sujie- 
rior  court. 

3.  But  it  is  said  that  if  the  complainant  had  sued  out  a 
certioraH  he  would  have  had  to  pay  the  cost,  and  the  justice 
being  insolvent,  he  could  not  have  recovered  it  back  if  the 
certiorari  had  been  sustained.  The  reply  is,  that  although  he 
might  not  have  been  able  to  have  recovered  the  costs  by  an 
execution  against  the  property  of  the  justice,  still  the  costs 
would  have  been  in  the  hands  of  the  justice,  not  as  his  pri- 
vate property,  but  held  by  him  in  his  official  capacity  to  abide 
the  decision  of  the  court  upon  the  certiorari,  and  as  there  was 
nothing  but  the  costs  involved,  it  would  have  been  competent 
for  the  superior  court,  under  the  40G7th  section  of  the  Code, 
to  have  made  a  final  decision  of  the  case,  and  to  have  ordered 
the  justice  to  have  restored  the  costs  in  his  hands  to  the  plain- 
tiff in  certiorari.  It  does  not  necessarily  follow  that  because 
a  justice  of  the  peace  is  insolvent,  that  he  can  not  be  compelled 
by  the  judgment  of  the  superior  court  to  perform  his  official 
duty,  and  be  compelled  to  obey  the  orders  of  that  court. 

4.  This  was  a  prooee<ling  under  the  criminal  law  of  the 
state,  and  we  know  of  no  principle  of  equity  jurisprudence 
which  confers  upon  a  court  of  equity  jurisdiction  t^  interfere 
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with  the  adiniuistration  of  the  criminal  law.s  of  the  state  by 
injunction  or  otherwise.  For  a  court  of  equity  to  assume 
jurisiiictioo  in  criminal  cases,  and  enjoin  the  juilgments  uf 
the  courts  would  be  a  novel  and  dangerous  precedent  to  es- 
tablish. In  our  judgment,  the  motion  to  dismiss  tlie  com- 
plainant's bill  for  want  of  jurisdiction  should  have  beeuaU 
lowed. 

Let  the  judgment  of  the  court  below  be  reversed. 


Joshua  L.  Harris  d  a/.,  cave(dor%^  plaintiffs  in  error,  vs. 
James  M.  Harris  d  oL,  propounders,  defendants  in  error. 

1 .  When  the  instructions  of  the  court  to  the  jury  embrace  many  distinct  ques- 
tions of  law,  an  exception  to  the  whole  charge  is  too  general,  and  cannot 
be  considered.  Justice  to  the  opposite  party  and  to  this  court,  requires  that 
there  should  be  a  specification  of  the  errors  which  are  intended  to  be  com- 
plained of. 

2.  This  well  settled  rule  should  be  the  more  strictly  adhered  to  where  the  re- 
cord does  not  contain  the  evidence  in  reference  to  the  points  on  which  those 
portions  of  the  charge  were  founded  that  are  proposed  to  be  argued  as  be- 
ing erroneous. 

3.  On  the  trial  of  an  bsue  of  devisavit  vel  non,  an  executor  or  legatee  is  a 
competent  witness. 

4.  If  a  testator  can  read  and  write,  his  signature  is  usually  sufficient  evidence 
of  his  knowledge  of  the  contents  of  the  paper  signed  as  his  will. 

5.  The  further  provision  of  law  that  greater  proof  is  necessary  to  show  sack 
knowledge  if  the  will  be  written  by  one  who  takes  a  large  benefit  under  it, 
does  not  require  that  the  evidence  shall  be  conclusive. 

6.  And  if  the  court  charged  that  in  such  a  case  there  should  be  strong  proof 
that  the  testator  knew  the  contents,  and  assented  to  them,  it  was  not  error 
to  refuse  to  charge  that  the  evidence  should  be  both  strong  and  condnsive. 

7.  When  the  issues  mide  by  the  caveat  are  undue  influence — and  that  the  tes* 
tator  did  not  know  the  contents  of  the  will  when  it  was  signed,  and  it  ap* 
pears  that  the  will  had  been  written  prior  to  the  time  of  the  execution,  uhI 
was  signed  by  the  testator  after  it  had  been  read  over  to  him,  and  thee 
were  certain  words  in  the  will  which  it  was  claimed  were  in  a  different  hand- 
writing from  the  body  of  the  instrument,  it  was  not  error  in  the  comt  to  r^ 
fuse  to  charge  that  if  upon  inspection  of  the  paper^  the  jury  should  thiBk 
it  had  been  altered,  they  should  treat  that  as  a  circumstance  of  sm^ooti 
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against  the  will  and  to  charge  in  lieu  thereof,  that  it  was  a  circumstance 
they  might  consider  in  coming  to  a  conclusion  as  to  the  validity  of  the  will. 
8.  A  refusal  to  charge  a  request  which  includes  a  hypothesis  of  facts  not  au- 
thorized by  the  evidence,  is  not  a  ground  of  error. 

Practice  in  the  Supreme  Court.  Charge  of  Court.  Wit- 
ness. Wills.  Administrators  and  executors.  Legacies.  Be- 
fore Judge  Strozer.  Early  Superior  Court.  April  Ad- 
jourueii  Term,  1874. 

James  M.  Harris  and  Howell  J.  Harris,  as  executors,  pro- 
pounded tiie  following  will  for  probate :        « 

"GEORGIA — Early  County:  In  the  name  of  God,  Amen. 

"I,  Joshua  Harris,  of  the  county  of  Early,  in  said  state, 
being  aged  and  infirm  but  of  sound  mind  and  dispa<iing  mem- 
ory, do  make,  publish  and  declare  this  to  be  my  last  will  and 
testament,  hereby  revoking  all  other  wills  or  codicils  by  me 
heretofore  made. 

"Item  Ist.  I  give  my  soul  to  Him  that  created  it,  and  de- 
sire that  my  body  be  buried  in  the  usual  christian  style,  and 
that  all  my  just  debts  be  paid  by  my  executors  hereafter 
named. 

*'Item  2d.  I  give  and  bequeath  unto  my  daughter,  Sarah 
E.  King,  wife  of  Dr.  J.  J.  King,  8*20  00  in  money. 

"Item  3d.  I  give  and  bequeath  unto  my  dear  daughter 
Nancy  Jane  Jenkins'  children,  820  00  in  money. 

"Item  4th.  I  give  and  bequeath  unto  my  sou,  Joshua  L. 
Harris,  |20  00  in  money. 

"Item  6th.  I  give  and  bequeath  unto  my  dear  son  John 
W.  Harris'  children,  ^150  00  in  money. 

^' Item  6th.  I  give  and  bequeath  unto  my  dear  daughter 
Caroline  SaW  children,  8150  00  in  money. 

"Item  7th.  I  give  and  bequeath  unto  my  two  sons,  H.  J. 
Harris  and  James  M.  Harris,  all  of  my  stock,  hogs,  cows, 
sheep,  mules  and  horses;  also,  all  of  my  land  and  appurte- 
nances thereto  belonging,  and  all  my  notes  and  money  not 
dis{>oscd  of. 

Item  8th.  I  do  hereby  appoint  my  sons,  Howell  J.  Har- 


«< 
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ris  and  James  M.  Harris,  executors  to  this  my  last  will  and 
testament,  and  charge  them  as  such  to  carry  out  the  same. 

"In  testimony  whereof,  I  have  hereto  set  my  hand,  this 
the  1st  day  of  August,  1867. 

(Signed)  "Joshua  Harrb." 

Attested  in  the  usual  manner  by  John  Gilbert,  Malcolm  N. 
Averett  and  Augustus  J.  Mercier. 

Joshua  L.  Harris  and  other  heirs-at-Iaw  of  the  testator  en- 
tered a  caveat  U|)pn  the  following  grounds: 

Isl.  Because,  at  the  time  of  the  execution  of  the  instrnment 
propounded,  said  Joshua  Harris  was  not  of  sound  and  dispos- 
ing mind  and  memory,  but  was  in  a  state  of  mental  imbecili- 
ty, and  by  law  incapable  of  disposing  of  property. 

2d.  Because  said  Joshua  Harris  was  induced  to  make  the 
provision  contained  in  the  seventh  item  of  said  instrument  bj 
the  undue  influence  and  improper  control  of  the  propounders. 

3d.  Because  said  deceased,  at  the  time  of  the  execudon  of 
said  instrument,  was  laboring  under  an  insane  delusioo  or 
hallucination  as  to  caveators. 

4th.  Because  the  propounder,  James  M.  Harris,  one  of  the 
principal  legatees  under  said  instrument,  and  one  of  the  exe* 
cutors,  drafted  the  same,  and  the  deceased  did  not  know  its 
contents  at  the  time  of  the  execution. 

The  ordinary  admitted  the  instrument  to  probate,  and  the 
case  was  carried  by  appeal  to  the  superior  court  In  the 
course  of  the  trial  in  the  last  mentioned  tribunal,  the  pro- 
pounder, James  M.  Harris,  offered  himself  as  a  witness.  He 
was  objected  to  on  the  ground  that  the  paper  tendered  for 
probate  was  drafled  by  him,  wliile  the  issue  on  trial  was 
whether  such  instrument  was  freely  and  voluntarily  execoted 
by  the  deceased,  or  whether  he  had  been  imposed  upon  or 
unduly  influenced  by  the  witness  offered,  and  Joshua  Harris, 
the  other  party  to  this  transaction^  being  dead,  he  was  iDCom- 
petent.  The  court  overruled  the  objection  except  as  to  what 
had  passed  between  tiie  witness  and  deceased.  To  thb  inliog 
caveaiors  excepted. 
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This  witness  was  asked  by  counsel  for  propounders  as  to 
the  state  of  deceased's  mind  and  memory  prior  to,  at  the  time 
of,  and  after  the  execution  of  said  instrument.  To  these 
questions  caveaiora  objected.  The  objection  was  overruled, 
and  they  excepted. 

Cave<vUyi*8  requested  the  court  to  charge  the  jury  as  follows : 
''  If  you  believe  from  the  evidence  that  the  paper  offered  for 
probate  was  written  by  some  other  person  prior  to  the  time 
the  same  was  signed  by  the  deceased^  and  that  the  person 
writing  it  takes  a  large  benefit  under  it,  tli^n  the  law  casts 
upon  the  propounders  the  burden  of  proving  by  strong  and 
conclusive  testimony  that  the  will  was  read  to  the  testator, 
tiiat  he  did  hear  it  and  understand  its  contents,  and  that  he 
did  assent  to  it.'' 

The  court  charged  upon  this  point,  in  its  general  charge,  as 
follows :  "  When  a  will  is  prepared  by  one  who  takes  a  large 
benefit  under  it,  it  cannot  be  set  up  without  strong  proof  that 
testator  understood  its  provisions  and  assenteil  to  them." 

The  request  was  refused,  and  caveaiora  excepted. 

Caveatora  requested  the  following  charge :  "If  you  l)eHeve 
from  an  inspection  of  the  will  that  the  same  was  altered  in 
any  material  part,  and  that  the  same  was  done  in  a  different 
liandwriting  from  the  main  body  of  the  will,  it  is  a  circum- 
stance of  suspicion  against  the  will  which  the  jury  may  con- 
sider, in  connection  with  other  testimony,  in  determining, 
whetlier  this  paper  is  the  will  of  the  testator." 

The  court  charged  in  lieu  of  the  last  portion  of  the  request, 
"  it  is  a  circumstance  which  you  can  consider  in  coming  to  a 
conclusion  as  to  the  validity  of  the  will."  To  this  modifica- 
tion caveaiora  excepted. 

They  further  requested  the  court  to  charge  as  follows :  "  It 
you  believe  from  the  evidence  that  the  paper  offered  as  a  will 
was  signed  by  the  testator,  and  that  he  had  testamentary  ca- 
pacity, then  you  may  inquire  from  the  testimony  whether 
tiiere  was  any  undue  influence  exerted  over  him  by  which  he 
was  induced  to  make  a  will  different  from  what  he  would 
otherwise  have  made.  Relationship,  affection,  preference  be- 
Voi-  Liii.  44. 
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tween  children  or  kindred,  or  kind  treatment,  are  not  sufficient 
in  themselves  to  amount  to  undue  influence.  But  if  joa  be- 
lieve from  the  evidence  that  the  testator  was  old  and  infirm; 
that  all  his  children  had  left  him,  and  were  living  apart  from 
him,  except  one ;  that  that  one  was  his  son ;  that  the  testator 
had  relinquished  the  management  of  his  business  into  the 
liands  of  that  son,  and  that  he  acted  under  the  influence  and 
control  of  that  son,  then  it  is  the  duty  of  the  juiy  to  scan 
closely  all  the  evidence,  and  for  this  purpose  they  may  con- 
sider slight  circumstances  in  order  to  determine  whether  there 
was  undue  influence  exerted  by  that  son  over  him." 

The  court  refused  thus  to  charge,  and  caveators  excepted. 

The  bill  of  exceptions  contained  the  entire  charge  of  the 
court,  with  a  general  exception  thereto.  Detached  portions 
of  the  testimony  were  incorporate<i.  The  oonclusioas  of 
counsel  for  caveators  upon  other  parts  of  the  evidence  were 
also  set  forth,  but  no  entire  brief  of  the  testimony  was  sent 
up.  No  motion  for  a  new  trial  was  made.  Error  was  as- 
signed upon  each  of  the  above  grounds  of  exception. 

H.  &  I.  L.  Fielder;  R.  H.  Powell,  for  plaiatiflfe  ia 
error. 

A.  Hood;  John  C.  Rutherford;  G.  B.  Swans,  for 
defendants. 

Trippe,  Judge. 

1,  There  was  a  general  exception  to  the  entire  charge  of 
the  court.  Tiie  charge  embraced  many  distinct  questions  of 
law.  In  Smilh-et  al.  vs.  Atwood,  14  Georffia,  404,  and  fre- 
quently since,  it  was  held  that  such  an  exception  is  not 
proper,  but  the  plaintifl*,  in  assigning  error,  must  s|)ecify  the 
portions  of  the  charge  to  which  he  excepts.  In  behalf  of 
this  rule  it  may  be  said,  that  justice  to  the  opi>osite  party  ami 
to  this  court  requires  that  there  should  be  a  siieciGcatioa  of 
the  errors  which  are  intended  to  be  complained  of. 

2.  In  this  case  this  rule  should  be  specially  adhered  to. 
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Certain  portions  of  the  charge  were  proposed  to  b«  argued  as 
being  erroneous,  and  the  record  did  not  contain  the  evidence 
on  which  those  |>arts  of  the  charge  were  founded.  The  diffi- 
culty of  intelligently  and  properly  considering  sucii  is  appa- 
rent, and  great  injustice  might  result  from  the  attempt  to 
do  so. 

3.  There  is  nothing  in  the  evidence  act  of  1866  which  ex- 
cepts from  its  operation  an  executor  or  legatee  who  is  offered 
as  a  witness  on  the  trial  of  an  issue  of  devisavii  vd  non :  See 
36  Georgia^  568. 

4,  6.  Section  2418  of  the  Code  declares:  "  In  all  cases,  a 
knowledge  of  the  contents  of  the  paper  by  the  testator  is  nec- 
essary to  its  validity ;  but  usually,  when  a  testator  can  read 
and  write,  his  signature  or  the  acknowledgement  of  his  sig- 
nature, is  sufficient."  The  same  section  further  provides:  "If, 
however,  the  scrivener  or  his  immediate  relations  are  large 
beneficiaries  under  the  will,  greater  proof  will  be  necessary  to 
show  a  knowledge  of  the  contents  by  the  testator." 

6.  The  court,  in  this  case,  charged  the  jury  upon  this  latter 
clause  of  this  section,  that  tliere  should  be  strong  proof  that 
the  testator  knew  the  contents  of  the  paper  and  assented  to 
them^  and  declined  to  charge  that  the  evidence  should  be  both 
strong  and  conduaive.  This  cannot  be  error.  The  statute 
does  not  require  that  in  such  a  case  the  evidence  must  be  con- 
clusive. Such  a  test  of  the  strength  of  evidence  is  hardly 
exacted  in  any  case.  The  Code  says  greater  proof  will  be 
necessary.  That  does  not  mean  conclusive.  When  the  judge, 
in  connection  with  this  section,  told  the  jury  that  the  proof 
should  be  strong,  and  declined  to  use  the  word  conclusive,  he 
raet  all  the  law  required  of  him. 

7.  Upon  tlie  exception  to  the  charge  in  reference  to  the 
matter  of  alleged  alteration,  it  is  sufficient  to  say  that  it  was 
left  fairly  to  the  jury.  Under  the  evidence  on  this  point,  it 
v%'as  a  question  not  -for  the  court  to  decide,  that  an  apparent 
cliiTerence  in  the  handwriting  of  a  line  or  two  of  the  will  was 
tx  circumstance  of  suspicion  against  the  will.  It  was  sufficient 
to  say  that  it  was  a  circumstance  they  miglit  consider  in 
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coming  to  a  conclusion  as  to  its  validity.  The  testimony  did 
not  authorize  the  court  to  go  farther  than  it  did. 

8.  A  great  portion  of  the  last  request  made  by  the  eoce- 
ator  for  the  court  to  charge,  was  included  in  tlie  general  in- 
structions which  had  already  been  given  to  the  jury.  There 
was  another  part  of  it  wiiich  included  a  hypothesis  of  fiicts 
not  authorized  by  the  evidence.  It  is  never  error  to  dediue 
to  charge  such  a  request.  A  charge  of  the  court,  and  all 
parts  of  it,  should  grow  out  of  the  proof  before  the  jury. 

Judgment  affirmed. 


KicuARD   Bell  d  cd.,  plaintiffs  in  error,  vs.  Wiluam 

Wooten  et  al.y  defendants  in  error. 

A  parent  cannot  recover  for  the  homicide  of  hia  son  wiihont  aHcging 
facts  showing  pecuniary  damage  to  have  been  sustained  faj  him. 

Parent  and  child.  Damages.  Before  Judge  Knight.  Cobb 
Superior  Court.    November  Term,  1874. 

This  case  is  reported  in  the  decision. 

Ibvin,  Anderson  &  Irvin;  George  N.  Lester;  Wil- 
liam Phillips,  for  plaintiff  in  error. 

C.  D.  Phillips,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  aetion  brought  bj  the  plaintiff  against  the  de- 
fendants, as  physicians  and  surgeons,  who  undertook  to  ampu- 
tate the  leg  of  the  plaintiff's  son,  and  did  it  in  such  an  ansldU* 
fur  and  negligent  manner  as  to  cause  his  death,  by  means  of 
which  unskillful  and  negligent  conduct  the  plaintiflT  alleges 
he  has  sustained  damage  in  the  sum  of  $20,000  CO.  Tbe 
defendants  demurred  to  the  plaintiff's  declaration  as  being 
insufficient  in  law  to  authorize  a  recovery  to  be  had 
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them  OQ  the  allegations  contained  therein.  The  court  over- 
ruled the  demurrer,  and  the  defendants  excepted.  The  plain- 
tiff seeks  to  recover  damages  Trom  the  defendants  for  the  hom- 
icide of  his  son.  It  is  not  alleged  in  the  plaintiff's  declaration 
that  his  son  was  a  minor,  and  that  he  was  entitled  to  his  ser- 
vices as  such  minor,  and  therefore,  he  is  not  within  the  decision 
made  hy  this  court  in  Shields  vs.  Yonge,  superintendent,  etc.f 
Idih  Georgia  Reports,  349.  It  is  true,  the  plaintiff  alleges 
that  his  son  was  in  his  employment  under  a  contract,  but  for 
what  length  of  time,  or  what  was  the  value  of  his  services 
under  that  contract,  is  not  alleged,  nor  is  it  alleged  what  pre- 
cuniary  damages  the  plaintiff  has  sustained  by  the  death  of 
his  son,  under  that  contract,  even  if  he  would  be  entitled  to 
recover  against  the  defendants  for  the  loss  of  the  services  of 
his  son  under  a  contract  as  set  forth  in  his  declaration.  This 
case  comes  within  the  ruling  of  this  court  in  the  case  of  The 
Georgia  Railroad  and  Banking  Company  vs,  Wynn,  42d  Gear- 
ffia  Reports,  331.  In  our  judgment,  the  court  erred  in  over- 
ruling the  demurrer  to  the  plaintiff's  declaration. 
Let  the  judgment  of  the  court  below  be  reveraed. 


William  L.  Hadley,  plaintiff  in  error,  vs.  C.  B.  Bean  et 

cd.,  defendants  in  error. 

1 .  A,  being  in  possession  of  land,  died,  and  his  executor  sold  and  conveyed 
by  deed  to  B,  who  entered  and  held  possession  for  four  years.  B  then 
executed  a  deed  to  C,  and  subsequently  C  conveyed  by  deed  to  D,  and  D 
to  plaintiff: 

J/eld,  that  this  is  sufficient  to  put  the  defendant  upon  proof  of  title,  or  to 
show  that  he  did  not  acquire  possession  "  by  mere  entry,  and  without  any 
lawful  right  whatever." 

2.  In  order  to  introduce  in  evidence  copies  of  deeds  which  have  been  re- 
corded, it  should  be  shown-  that  the  originals  have  been  lost  or  destroyed, 
or  that  all  reasonable  means  to  obtain  them  have  failed.  And  in  this  case 
it  should  appear  that  notice  was  given  to  the  opposite  party  to  produce 
them,  or  that  it  was  proved  by  him  that  they  are  not  in  his  custody  or  con 
trol. 
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Ejectment  Title.  Evidence.  Before  Judge  Hopkins. 
Fulton  Superior  Court.     April  Term,  1874. 

Hadley  brought  complaint  against  C.  B.  Bean  and  N.  A. 
Bean  for  a  lot  of  land  in  the  city  of  Atlanta.  The  plaintiff 
introduced  in  evidence  the  following  conveyances  to  the  land 
in  controversy : 

Ist.  Deed  from  L.  L.  Abbott,  executor,  to  E.  B.  Sasseen, 
dated  February  4th,  1 863. 

2d.  Deed  from  E.  R.  Sasseen  to  Holmes  Sells,  dated  Feb- 
ruary 22d,  1867. 

3d.  Deed  from  Sells  to  George  Hoover  and  A.  N.  Hadley, 
dated  February  23(1,  1867. 

4lh.  Deed  from  Hoover  and  wife  to  the  plaintiff,  convey- 
ing one-half  the  premises  in  dispute,  dated  September  17th, 
1868. 

6th.  Deed  from  Hadley  and  wife  to  the  plaintiff,  convey- 
ing the  other  half,  dated  April  6th,  1869. 

Sasseen  testified  that  he  held  possession  of  said  land  from 
February  4th,  1863,  until  February  22d,  1867. 

Plaintiff  here  closed,  when  defendant  moved  for  a  non-sait. 
Plaintiff  insisted  that  he  had  made  out  a  prima  fade  case, 
but  offered  to  establish  a  statutory  title  if  the  court  deemed 
such  proof  necessary.  The  (Sourt  so  held,  and  the  plaintiff, 
after  endeavoring  to  account  for  the  absence  of  the  originals, 
tendered  certain  copy  deeds  in  evidence.  The  defendants  ob- 
jected to  the  preliminary  showing  as  insufficient. 

The  plaintiff  failed  to  show  that  he  had  notified  the  de- 
fendants to  produce  such  original  deeds.  It  api^eared  that 
the  latter  claimed  under  a  sale  of  the  property  as  belonging 
to  George  Hoover,  for  taxes. 

The  objection  was  sustained,  and  the  plaintiflT excepted. 

A.  C.  Wylly  testified  that  A.  W.  Abbott  was  in  possessioa 
of  the  land  prior  to  its  sale  by  his  executor,  L.  L.  Abbott,  to 
E.  R.  Sasseen. 

Plaintiff  again  closed,  when  the  motion  for  a  non-suit  was 
renewed.    The  plaintiff  introduced  a  deed  from  the  city  mar- 
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shal  of  Atlanta  to  W.  C.  Lawshe,  dated  November  3,  1870, 
by  which  f  he  property  ii\  controversy  was  sold  as  the  property 
of  George  Hoover  to  W.  C.  Lawshe,  the  deed  i*eciting  that  it 
was  a  tax  sale.  Then  the  motion  was  allowed.  After  that, 
plaintiff's  attorney  asked  leave  to  withdraw  the  marshal's 
deed,  and  it  was  granted.  This  deed  was  produced  by  de- 
fendants on  notice  from  plaintiff. 

To  the  judgment  awarding  a  non-suit  the  plaintiff  ex- 
cepted. 

Error  is  assigned  upon  each  of  the  aforesaid  grounds  of 
exception. 

Z.  D.  Harrison;  R.  H.  Clark,  for  plaintiff  in  error. 

HiLLYER  &  Brother,  for  defendants. 

Trippe,  Judge. 

1.  All  that  we  decide  in  this  case  is  that  there  was  suffi- 
cient evidence  to  put  the  defendants  upon  proof  of  title  or  to 
bhow  that  they  did  not  acquire  possession  by  mere  entry  with- 
out any  lawful  right  whatever.     Abbott  was  in  possession  of 
the  land  at  the  time  of  his  death.     His  executor  conveyed  by 
deed  to  Sasseen  who  went  into  possession  and  so  remained  for 
four  years,  when  he  sold  to  Sells  and  made  him  a  dee<l.     Deeds 
were  made  to  subsequent  vendees,  until  the  plaintiff's  was  ex- 
ecuted.    We  think  this  was  enough  to  cast  the  burden  on  de- 
fendants.    Tyler,  in  bis  work  on  Ejectment,  page  71,  says  "if 
the  claimant  shows  a  prior  possession  upon  wiiich  the  defend- 
ant entered  without  its  having  been  formally  abandoned  as  dere- 
lict, the  presumption  which  arose  from  the  tenant's  possessicm  is 
transferred  to  the  prior  possession  of  the  claimant,  and  the  ten- 
ant, to  recall  that  presumption  must  show  a  still  prior  possession, 
and  so  the  presumption  may  be  removed  from  one  side  to  the 
other  totiea  quotiea,  until  one  party  or  the  other  has  shown  a 
|)4:>sses»ion  which  cannot  be  overruled,  or  puts  an  end  to  the 
cWxjtrine  of  presumption  founded  on  mere  possession,  by  show- 
ing a   regular  legal  title  or  a  right  of  possession."     On  the 
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next  page  he  further  says,  '^  although  the  general  rule  is  that 
a  claimant  must  recover  on  the  strength  of  his  own  title^  this 
has  been  modified,  and  the  court  regards  the  better  right  ss 
tween  the  parties,  to  be  vested  in  the  first  possessor, and  gran- 
tees claiming  through  iiim/'  Many  authorities  are  cited  to 
sustain  this,  though  many  of  them  do  not  go  to  the  full  ex* 
tent  of  the  statement  by  Tyler:  See  12  Georgia,  469;  30 
Ibid.,  652.  Section  3366  of  the  Code  declares  a  plaintiff  iu 
ejectment  may  recover  the  premises  in  dispute  upon  his  prior 
])OSsession  alone,  against  one  who  subsequently  acquires  pos- 
session of  the  land  by  mere  entry,  and  without  any  lawfal 
right  whatever.  This  was  recognized  to  be  the  rule  in  this 
state  before  the  adoption  of  the  Code.  The  question  in  this 
case  is,  was  the  onv^  probandi  cast  upon  the  defendant?  As 
far  as  I  am  prepared  to  go,  and  that  is  with  some  hesitation , 
is  to  hold  that  where  the  plaintiff  shows  possession  in  him- 
self under  a  deed  to  the  premises,  or  a  deed  to  himself  from 
his  grantor  who  was  in  possession,  as  was  proved  in  this  case, 
the  burden  is  cast  on  the  defendant  to  show  be  is  not  a  tres- 
passer, that  he  has  not  acquired  [)ossession  by  mere  entry  witli- 
.  out  any  lawful  right  whatever.  I  am  not  willing  to  say  that 
proof  of  mere  naked  prior  possession  casts  the  bui-den.  Nor 
do  I  think  that  the. authorities  go  that  far.  Some  dldta  seem 
so  to  declare,  but  upon  investigating  the  cases,  something  fur- 
ther appears,  either  that  the  prior  possession  was  under  cir- 
cumstances similar  to  those  in  this  case,  or  the  defendant  was 
affirmatively  shown  to  be  a  trespad^r,  or  in  without  any  claim 
of  right :  See  5  Georgia,  39.  Whether  there  had  been  such 
abandonment  of  the  {>ossession  by  plaintiff  or  his  grantors  as 
to  deprive  him  of  the  benefit  of  the  rule  announced,  does  not 
appear — nor  is  it  a  question  which  is  determined  by  the  judg- 
ment in  the  case. 

2.  The  copy  deeds  were  properly  excluded.  In  order  to 
introduce  them  in  evidence  it  should  have  been  shown  that 
the  original  were  lost  or  destroyed,  or  that  all  reasonable 
means  to  obtain  them  had  ikiled.  And  in  this  case,  it  shoold 
have  appeared  that  notice  to  produce  the  originals  was 
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to  the  appointed  party^  or  to  have  proved  by  him  that  they 
were  not  in  his  custody  or  control.  Plaintiff  showed  no  con- 
nection between  his  title  and  those  deeds,  so  far  as  it  appears 
from  the  record,  and  it  might  well  be  that  the  defendants 
themselves  set  up  title  under  the  deeds  and  had  them  in  pos- 
session. A  new  trial  is  granted  on  the  first  ground. 
Judgment  reversed. 


The  Howard  MANUFAcrrcjBiNG  Company  et  al.,  plaintiffs 
in  error,  vs.  The  Water  Lot  Company,  defendant  in 
error. 

t.  Where  a  lot  conveyed  to  the  defendant  was,  by  the  deed,  made  perma- 
nently chargeable,  in  the  hands  of  said  defendant,  or  his  heirs  or  assigns, 
with  a  proportionate  part  of  an  expense  to  be  incurred  by  the  complainant, 

'  such  charge  constituted  a  covenant  running  with  the  land  and  attached  to 
it  wherever  the  title  might  be. 

2,  The  distinction  between  mere  personal  covenants  and  covenants  running 
with  the  land,  is  this :  in  the  former,  the  covenant  has  no  relation  to  the 
land  conveyed ;  in  the  latter,  the  covenant  relates  directly  to  the  land  and 
follows  it  into  the  hands  of  assignees. 

3.  Where  a  complainant  relies  upon  a  written  contract  it  must  be  set  forth  m 
the  bill  or  attached  thereto  as  an  exhibit. 

Covenants.  Land.  Title.  Equity.  Exhibits.  Before 
Judge  James  Johnson.  Muscogee  Superior  Court.  No- 
vember Term,  1874. 

For  the  &cts,  see  the  decision. 

B.  J.  Moses;  Blandford  &  Garrard,  for  plaintiffs  in 
error. 

H.  L.  B£NNING,  for  defendant. 

« 

Wabner,  Chief  Justice.  • 

It  appears  from  the  record  in  this  case  that  on  the  13th  De- 
cember, 1859,  Van  Leonard,  trustee  of  the  Howard  Manufac- 
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turiDg  Company,  recovered  a  judgment  in  the  superior  court 
of  Muscogee  county  vs.  the  Water  Lot  CJompany,  for  breach 
of  covenant— damages,  $3,033  00  and  costs.  An  execuUoD 
was  issued  on  this  judgment  on  18th  September,  1867,  and 
the  present  bill  was  filed  to  enjoin  its  collection  on  21st  De- 
cember, 1868. 

On  the  23d  June,  1873,  Jesse  J.  Bradford,  trustee,  was 
made  a  party  in  place  of  Van  Leonard,  trustee,  deceased. 

On  the  21st  May,  1871,  defendant  filed  a  demurrer,  and  on 
the  same  day  filed  a  plea  setting  forth  that  the  suit  on  which 
said  judgment  was  founded  had  been  transferred  by  the  How- 
ward  Manufacturing  Company  to  R.  J.  Moses,  for  the  benefit 
of  divers  judgment  creditors  of  said  comi^ny,  amounting  to 
$11,000  00,  and  that  the  proceeds  collected  upon  said  judg- 
ment were  to  be  paid  jtro  rata  to  said  creditors,  less  one- 
fourth  the  amount  of  the  same,  which  was  to  be  retained  by 
him  for  his  fees.  This  assignment  was  made  in  1854.  The 
court  overruled  this  plea,  but  directed  that  R.  J.  Mofies 
should  be  made  a  party,  which  was  done,  and  the  bill  amend- 
ed June  23d,  1873. 

At  the  November  term,  1874,  defendant  moved  to  dismiss 
the  bill  for  want  of  equity  and  on  the  special  grouud  of  de- 
murrer filed  at  May  term,  1871. 

The  court  overruled  the  demurrer  on  both  grounds,  and 
this  is  assigned  for  error.  \ 

The  following  are  the  grounds  of  equity  set- forth  in  the 
bill :  That  the  Water  Lot  Company,  July  9th,  1847,  conveyetl 
by  deed  to  Van  Leonard,  as  trustee  of  the  HowanI  Manufactor- 
ing  Company,  water  lot  eleven,  containing  the  following  cove- 
nants— the  deed  is  set  forth,  and  after  conveying  the  prop- 
erty for  $5,000  00,  contains  this  clause: 

''And  it  is  agreed  and  understood  between  the  parties  tliat 
this  grant  is  subject  to  the  following  conditions  and  restric- 
tions, to-wit:  That  the  buildings  which  may  be  erected  by 
the  said  Van  Leonard,  trustee,  his  heirs  or  assigns,  on  said 
lot  number  eleven,  shall  be  fire-proof  inside,  and  shall  be 
equi-distttnt  from  the  north  and  south  lines  of  said  lot;  shall 
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not  exceed  fifly  feet  in  width,  so  that  there  shall  be  an  o|)en 
space  of  eleven  feet  between  the  walls  of  the  biiiUHng  an4  the 
boundary  lines. 

''And  further:  That  the  said  lot  in  the  hands  of  the  said 
Van  Leonard,  trustee,  as  aft»resaid,  or  his  heirs  or  assigns, 
shall  be  and  is  hereby  made  permanently  chargeable  with 
one-nineteenth  part  of  the  expense  of  rejiairing  the  dam 
across  said  Chattaiioochee  river  and  said  canal  or  reservoir. 

*' And  the  said  Water  Lot  Company  hereby  covenants  with 
the  said  Van  Leonard,  trustee,  as  aforesaid,  his  heirs  and 
assigns,  that  they  will  not  bargain  or  sell  any  of  their  lots 
undisposed  of  except  upon  condition  that  the  buildings  which 
may  be  erected  shall  be  equi*>distant  from  the  boundary  lines 
as  hereinbefore  expressed ;  and  further,  that  the  said  Van 
Leonard,  trustee,  aforesaid,  his  heirs  and  assigns,  shall  be  en- 
titled to  use  the  water  commanded  by  said  dam  and  said  canal 
or  reservoir,  in  proportion  to  the  number  of  lots  in  said  sur- 
vey now  improved,  or  which  may  be  hereafter  improved,  and 
when  all  of  said  lots — nineteen  in  number — shall  be  im- 
proved, the  said  Van  Leonard,  trustee,  his  heirs  and  assigns, 
shall  be  entitled  to  use  one-nineteenth  part  of  all  the  said 
water  commanded  by  said  dam  and  canal,  which  water  shall 
be  taken  from  said  canal  and  conducted  across  the  water  pas- 
sage in  flumes  or  aqueducts  in  such  manner  as  not  to  impede 
or  obstruct  th^  passage  of  the  water  through  said  water-way 
from  the  machinery  above  said  lot  eleven." 

There  are  further  covenants  not  to  allow  any  buildings 
erected  than  such  as  Van  Leonard  is  permitted  to  erect. 

The  habendum  is  to  Van  Leonard,  in  trust  for  the  stock- 
holders of  the  Howard  Manufacturing  Company,  their  heirs 
and  assigns,  forever. 

The  deed  is  signed  : 

"John  H.  Howard,  President. 
.    "John  B.  Baird, 
[l.  8.]  "  W.  L.  Jbter, 

"Farish  Carter,  Diredars.^^ 
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The  bill  further  alleges  that  at  the  same  time  another  agr^e- 
meixt  was  made,  under  seal,  between  the  same  partieSy  (of  which 
agreement  no  copy  is  attached,)  but  the  bill  alleges  it  was 
covenanted  anil  agreed  that  the  said  Van  LeonartI,  trustee, 
shall  blast  out  the  water-way  opposite  lota  twelve  and  eleven 
to  the  width  of  sixty  feet,  and  the  depth  of  what  at  the  time  was 
the  depth  of  said  waste- way  opposite  to  each  or  any  of  said 
lots ;  denies  that  Van  Leonard  or  the  Howard  Manufacturing 
Company  kept  any  of  its  covenants;  alleged  that  the  buildings 
were  not  equi-distant  and  were  not  fire-proof;  that  there  was 
not  an  uncovered  space  of  eleven  feet,  and  that  although  the 
Water  Lot  Com|)any  in  1866  and  186:  expended  $57,979  46 
in  repairing  said  dam  and  canal,  neither  the  said  Van  Leonard 
nor  the  Howard  Manufacturing  Company  has  paid  any  part; 
that  one-nineteenth  is  $3,051  00,  which  they  claim  to  set  off 
against  the  judgment  of  Van  Leonard;  and  that  by  failing  to 
blast  out  the  race-way,  or  to  build  ihe  buildings  according  to 
the  conditions,  they  were  damaged  $2,000  00,  or  other  laige 
sum  ;  that  the  Howard  Manufacturing  Company  became  in- 
debted to  Mitchell  and  others,  and  that  the  lot  was  sold  under 
K  fi.fa.  by  Rutherford,  sheriff,  on  the  6tb  April,  1853,  and 
under  other ^./<m.,  subject  to  incumbrances  of  mortgages  and 
bonds,  equal  to  the  value  of  the  lot,  which,  therefore,  only 
brought  $3  00;  and  that  no  notice  of  this  covenant  to  repair 
was  given  to  the  purchaser  or  proclaimed  at' the  sale;  that 
Van  Leonard,  the  trustee,  is  dead,  and  the  Howard  Mann&e- 
turing  Company  had  ceased  to  do  business  since  1856;  has  no 
property  out  of  which  to  satisfy  the  claims  of  the  Water  Lot 
Company,  and  has  no  officers  through  whom  it  could  be  sued 
or  served,  and  prays  that  the  Howard  Manufacturing  Com* 
pany  may  account  for  the  matters  aforesaid ;  that  the  nid 
/!.  fa.  shall  be  satisfied,  and  a  decree  rendered  against  the 
Howard  Manufacturing  Company  for  balance.  Prays  for  in- 
junction and  subpoena.  The  sheriff  was  also  made  a  putji 
and  upon  this  bill  an  injunction  was  granted  December  19th, 
1869,  which  is  still  of  fbrce. 

1.  The  question  in  this  case  id,  whether  tbe  oomplainaii^ 
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by  its  billy  on  the  all^ations  contained  therein  and  tiie  exhibit 
attached  thereto,  is  entitled  to  have  the  interference  of  a  cpuit 
of  equity  to  restrain  the  defendant  from  the  collection  of  ita 
judgment  against  the  complainant.  The  main  ground  of  the 
complainant's  equity  is  that  the  defendant  is  indebted  to  it  for 
damages  in  consequence  of  a  breach  of  its  implied  covenant 
contained  in  the  deed  which  it  accepted  from  the  complainant, 
set  forth  in  the  record,  that  the  defendant  is  insolvent,  and  if 
the  complainant  shall  be  compelled  to  pay  oiF  the  judgment 
it  will  be  remediless  to  recover  damages  for  the  alleged  breach 
of  its  covenant  made  with  the  complainant.  Assuming,  ns 
the  argument  for  the  complainant  does,  that  the  defendant  was 
bound  in  law  by  its  implied  covenant,  it  and  its  assigns,  to 
pay  one-nineteenth  part  of  the  expense  of  repairing  the  dam 
across  the  Chattahoochee  river  and  said  canal  or  reservoir, 
and  that  it  has  assigned  that  covenant  to  other  persons,  does 
it  therefore  follow  that  the  complainant  would  be  remedUesa 
to  recover  damages  for  a  breach  of  that  coveuant  ?  In  our 
judgment,  the  one-nineteenth  part  of  the  expense  of  repairing 
the  dam  and  said  canal  or  reservoir  was  a  permanent  charge 
on  lot  number  eleyen  unto  whomsoever  the  title  thereto  might 
be  conveyed  or  assigned.  In  other  words,  the  charge  upon 
the  lot  which  the  defendant  covenanted  should  be  a  permanent 
charge  thereon,  runs  with  it,  and  the  assignee  of  that  covenant 
holds  the  lot  Subject  to  that  charge  upon  it,  and  if  the  com- 
plainant has  been  damage<1  by  a  breach  of  that  covenant,  as 
alleged  in  its  bill,  it  has  an  ample  remedy  against  the  as- 
signees of  that  covenant  under  that  title,  for  aught  that  ap- 
pears from  the  allegations  contained  in  its  bill;  and  that  being 
so,  it  was  eiTor  in  overruling  the  defendant's  demurrer  to  the 
complainant's  bill. 

2.  The  distinction  between  mere  personal  covenants  and 
covenants  running  with  the  land,  is  this;  in  the  former,  the 
covenant  has  no  relation  to  the  land  conveyed ;  in  the  latter, 
the  covenant  relates  directly  to  the  land  oonveycil,  sticks  to  it, 
and  follows  it  into  the  hands  of  the  assignees  of  the  latter 
covenant.     A  court  of  equity  will  not  enjoin  the  proceedings 
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and  processes  of  a  court  of  law,  uii1e««  there  is  some  inter- 
vening equity  or  other  proper  defense  of  which  the  party 
complaining,  without  fault  on  his  part,  cannot  avail  himself 
at  law:  Code,  section  3218. 

3.  The  special  demurrer  to  the  complainant's  bill,  becanse 
it  did  not  set  forth  the  agreement  referred  to  therein,  for  blast- 
ing out  oppasite  lots  eleven  and  twelve,  for  which  the  com- 
plainant claims  damages,  should  have  been  sustained.  The 
agreement  should  have  been  set  forth  or  attached  to  the  bill 
as  an  exhibit,  so  as  to  enable  the  court  to  judge  of  the  legal 
effect  thereof  as  to  the  defendant's  liability  thereon  to  the 
complainant,  as  claimed  by  it. 

Let  the  judgment  of  the  court  below  be  reversed. 


James  D.  Waddell  et  aL,  plaintiffs  in  error,  vs.  Richard 
H.  Leonard,  executor,  et  a/.,  defendants  in  error. 

A  testator,  by  the  first  item  of  his  will,  gave  a  specific  legacy  to  his  two 
grand -children,  who  were  the  children  of  a  deceased  daughter.  By  the 
second  item  he  gave  a  child's  share  to  his  wife,  and  by  the  third  and  fourth 
items,  certain  legacies  were  given  to  each  of  his  children  as  they  mirried 
or  arrived  at  age.  The  fifth  item  directed  the  residue  of  his  estate  to  be 
kept  together  for  the  benefit  of  his  \Kife  and  children  until  the  youngest 
child  married  or  arrived  at  age,  and  then  to  be  equally  divided  amongst  kis 
ehi/dren  ami  their  representatives.  The  seventh  item  provides  that  should 
any  of  his  children  die  without  issue,  the  portion  of  such  children  should 
revert  to  his  estate  and  go  to  the  surviving  children  and  the  representatives 
of  such  as  may  have  departed  this  life  : 

//••/</,  that  the  grand-children  mentioned  in  the  first  item,  being  the  represen- 
tatives of  a  deceased  daughter,  took  a  share  in  the  residue  under  the  fii'th 
item. 

Wills.  Before  Judge  Jambs  John^sos^.  Talbot  Superior 
Court.     September  Term,  1874. 

On  the  24th  of  May,  1857,  James  P.  Leonard  made  his 
last  will  and  testament,  as  follows: 

In  the  first  item  he  gave  six  n^roee  to  Thomas  H.  Sparks, 
of  Paulding  county,  to  hold  in  trust  to  and  for  the  separate 
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use  and  benefit  of  his  two  grand-children^  Medora  Sparks  and 
James  Martin  Sparks,  (children  of  a  deceased  daughter.) 

In  the  second  item  he  gave  his  wifp,  Martha  Leonard,  a 
child's  part  of  his  estate,  with  thef  privilege  of  taking  such 
property  as  she  might  select. 

In  the  third  item  he  provided  that  as  his  children  severally 
married  or  became  of  age,  they  were  to  receive  $5,000  00,  the 
same  to  be  held  by  trustees  for  their  use,  etc.,  and  appointed 
Alexander  Leonard  and  K.  H.  Leonanl  trustees. 

In  the  fourth  item  he  provided  that  as  his  children  mar- 
ried or  became  of  age,  they  were  to  receive  each  ten  negroes, 
to  be  held  by  said  trustees  for  their  use  and  benefit. 

In  the  fifth  item  he  provided  that  after  the  payment  of 
the  legacies,  the  rest  of  the  properly  belonging  to  his  estate 
wtis  to  be  kept  together  for  the  support  of  his  wife  and  chil- 
dren, and  the  education  of  his  children,  until  his  youngest 
child  became  of  age,  then  to  be  equally  divided  between  his 
child I'en  and  their  representatives,  share  and  share  alike. 

In  the  sixth  item  he  provided  that  in  the  event  his  wife 
died  before  his  youngest  child  became  of  age,  his  executor 
might  divide  the  residue  of  his  estate  among  his  children  and 
their  representatives,  share  and  share  alike. 

In  the  seventh  item  he  provided  that  if  any  of  his  children 
die<l,  leaving  no  child  or  children,  the  share  of  such  child  was 
to  revert  and  go  to  his  surviving  children  and  the  representa- 
tives of  such  as  may  have  departed  this  life. 

In  the  eighth  item  he  appointed  Alexander  K.  Leonard 
and  Richard  H.  Leonard,  trustees  for  his  children,  and  pro- 
viiled  that  said  trustees  should  hold  the  property  given  to  his 
children  for  their  sole  and  separate  use. 

Not  long  aftxjr  the  making  of  the  will  Mr.  Leonard  de- 
parted this  life  and  Kichard  H.  Leonard,  one  of  the  nomina- 
ted executors,  propounded  it  for  probate  in  Talbot  county, 
where  it  was  proven  and  admitted  to  record,  and  letters  tes- 
tamentary issued. 

The  executor  paid  the  specified  legacies  to  all  the  legatees 
xnentioned  in  the  will,  and  in  1867,  aft^r  the  youngest  child 
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had  become  of  age,  he  divided  the  residuum  of  tlie  estate 
among  the  children  of  the  testator,  paying  no  part  of  it  to  the 
grand-children.  ^  » 

To  the  September  term/lSTS^of  the  superior  court  of  Tal- 
bot county,  Medora  Sparks  and  James  Martin  Sparks,  the 
grand-children,  together  with  James  D.  Waddell,  who  had 
married  Medora,  filed  a  bill  against  the  executor  and  the  chil- 
dren for  an  account  and  settlement,  claiming  tliat  under  the 
will,  they  were  entitled  to  a  distributive  share  of  the  residaum 
of  the  estate. 

Upon  demurrer  the  bill  was  dismissed  and  complainants 
excepted. 

L.  E.  Blrcki^y;  Blandfobd&  Garrard;  Wiiajb& 
Willis,  for  plaintiffs  in  error. 

•  E.  11.  WoRRTLL;  N.  J.  Hammond,  for  defendants. 

Trippe,  Judge. 

There  is  no  all^ation  in  the  bill  of  any  facts  aliunde  the 
will,  to  aid  in  it8  construction,  to-wit :  nothing  appears  as  to 
any  advancement  having  been  made  to  the  mother  of  com-  . 
plainants,  which  added  to  the  legacy  given  to  them,  would 
equalize  that  share  with  the  share  given  in  the  third  and 
fourth  items  to  the  living  children.  If  such  was  the  fiusi,  if 
the  intention  of  preserving  equality  in  the  division  of  testa- 
tor's estate  to  all  who  were  or  had  been  the  objects  of  his  love 
and  bounty  could  be  shown,  it  would  t«nd  to  strengthen  the 
conclusion  to  wiiich  we  have  come.  But  it  does  appear  that 
the  testator  did  remember  the  children  (the  complainants,) 
of  his  deceased  daughter,  referred  to  them  as  such,  and  in  the 
first  item  of  his  will  gave  them  wha(  was  at  the  time  a  valua- 
ble legacy.  The  other  children  seem  to  have  been  under 
twenty-one  years  of  age  and  unmarried — for  the  l^jaigr  to 
them,  except  a  support,  was  to  be  enjoyed  when  they  reapeo- 
tively  married  or  attained  the  age  of  twenty-one.  They  Here 
each  to  have,  not  only  a  larger  portion  of  the  specific  kind  of 
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property  that  was  given  to  the  grand-children  than  those  grand- 
children took,  but  also  the  sum  of  $5,000  00.  It  is  quite 
probable  that  the  purpose  of  the  testator  in  this,  was  to  pre* 
serve  equality  between  them  and  what  he  had  advanced  to  his 
deceased  daughter  in  her  lifetime,  and  had  given  to  her  chil- 
dren by  the  will.  As  his  living  children  were  to  be  main- 
tained out  of  his  estate  until  their  marriage  of  majority,  when 
they  were  to  receive  their  allotted  portions,  the  bequest  to  the 
grand-children  was  to  go  to  their  use  at  once. 

Afler  the  youngest  child  became  of  age,  the  residue  of  tes- 
tator's estate  was  to  be  divided  equally  between  his  children 
and  their  representatives,  share  and  share  alike.  In  determin- 
ing that  the  grand-children  took  a  share  in  the  residue,  we  do 
not  rest  the  construction  on  the  ground  that  the  term  "chil- 
dren*' included  them.  The  rule  is  that  the  word  "children," 
does  not  ordinarily  comprehend  grand-children,  and  only  does 
so  when  the  will  would  otherwise  remain  inoperative;  or 
where  the  testator's  intention  is  shown  by  other  words,  that 
the  term  was  not  used  in  its  proper  and  actual  meaning,  but 
in  a  more  extensive  sense :  1  Rop.  on  Leg.,  68.  But  here 
the  testator  goes  further.  He  provides  for  an  equal  division 
of  the  residue  between  his  children  and  their  representatives. 
This  is  in  the  fifth  item.  In  the  seventh  item  where  he  pro- 
vides for  the  disposition  of  sntsh  portions  as  might  revert  to 
his  estate  on  the  death  of  a  child  leaving  no  child  or  children, 
he  directs  that  it  shall  go  to  his  surviving  children  and  the 
representatives  of  such  as  may  have  departed  this  life.  It 
ooald  scarcely  be  claimed  that  this  last  item  would  not  include 
all  deceased  children,  independent  of  the  ftict  whether  they 
died  before  Or  after  the  execution  of  the  will ;  and  it  is  not 
probable  or  reasonable  that  he  would  have  included  prede- 
ceased children  in  that  item  and  excluded  them  in  the  other. 
It  was  said  by  the  vice  chancellor,  in  Giles  v«.  Giles,  8  Simons, 
360,  which  will  be  again  referred  to,  "  in  all  cases  like  the 
present,  it  may  be  reasonably  supposed  thnt  the  testator  in- 
tends as  much  to  provide  for  his  grand-children  by  a  deceased 

Vol.  liii.  45. 


698  SUPREME  COURT  OF  GEORGIA. 


Waddell  et  al.  vs.  Leonard  et  ai. 


child  as  he  does  for  his  grand-children  by  a  child  (hen  living, 
but  who  may  thereafter  die." 

In  Neave  vs,  Jenkins,  2  Yeates,  414,  the  devise  was  of 
land  to  testator's  three  sons,  John,  Isaac  and  Joseph,  '*  but 
if  either  of  my  sous  die,  having  no  ciiild  or  children,  aQer 
tlie  decease  of  such  son  or  sons,  the  land  I  Iiave  given  them 
shall  be  equally  divided  among  all  my  other  children,  or  their 
heirs."  There  had  been  seven  chihlren,but  one  bad  died  be- 
fore the  execution  of  the  will,  leaving  a  daughter.  The  point 
was  not  made  in  the  case,  whether,  as  her  father  died  before 
the  will  was  made,  she  was  included  at  all — that  seems  to 
have  been  conceded.  Another  question  was  raisetl,  tliat  die 
limitation  over  was  void  on  the  ground  that  the  contingency 
w&s  too  remote.  But  that  was  ruled  in  her  favor,  and  it  was 
held  that  the  remainder  was  good  by  way  of  executory  devise 
to  a  grand-daughter  whose  fat  her  died  in  the  lifetime  of  the  tes- 
tator. It  is  so  stat^l  in  the  head-note  to  the  case,  and  it  seems 
that  her  right  was  not  denied  except  on  the  grouiul  stated. 
The  case  of  Jarvis  vs.  Pond,  9  Simons,  549,  was  as  follows : 
Testatrix  had  two  sous  and  two  daughters  living,  and  auother 
son  and  daughter,  both  of  whom  were  dead  at  the  date  of  the 
will,  leaving  children.  She  gave  a  legacy  to  each  of  the  living 
ehildren,  and  the  residue  to  one  of  the  daughters,  Mary,  and 
adde<!,  ^'and  after'her  death  I  will  that  the  said  pro[)erty  be 
equally  divided  amongst  such  of  my  sons  and  daughters  as  may 
be  living  at  the  decease  of  the  said  Mary,  and  in  case  of  the 
decease  of  any  of  my  sons  or  daughters,  the  surviving  children 
of  any  of  my  sons  or  daugh  tei*s  to  have  their  father's  or  motber'a 
part."  It  was  held  that  the  children  of  those  who  were  de- 
ceased at  the  date  of  the  will  were  entitled  to  share  in  the  res- 
idue. So  in  Giles  vs.  Giles,  »upra,  'Hhe  testator  l^equeathed 
his  residue  in  trust  for  all  his  children  living  at  the  decease  of 
his  wife,  and  if  any  such  children  should  die  before  bis  wife, 
and  should  leave  issue,  then  the  children  of  such,  his  son  or 
daughter,  should  be  entitled  to  the  portion  of  such,  his  son  or 
daughter,  who  might  be  deceased  before  the  decease  of  his 
wife,  provided  that  until  the  portion  thereby  provided  for  any 
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of  the  said  children  of  his  said  sons  or  daughters  who  might 
have  died  before  their  mother,  should  become  vested,  it  should 
be  lawful  for  his  trustees  to  apply  the  interest  of  ihe  portion 
to  which  any  such  child  might  be  entitled  in  expectancy  for 
the  maintenance  of  such  child."  The  testator,  at  the  date  of 
his  will,  had  four  sons  and  one  daughter,  and  he  had  another 
daughter  who  was  then  deceased,  leaving  children  who  sur- 
vived the  testator.  Those  children  were  hold  to  be  entitled 
to  a  share  of  the  residue.  Each  of  these  cases  illustrates  that 
courts  are  quick  to  construe  wills  where  there  is  ground  for 
h,  so  that  the  issue  of  any  child  a  testator  may  have  or  may 
liave  had,  whether  such  child  die  before  or  after  his  death, 
shall  participate  in  the  bounty  provided  for  his  grand- chil- 
dren. It  was  in  this  latter  case  that  the  observation  was  made 
by  the  vice  chancellor,  which  was  quoted  in  reference  to  the 
intention  of  testators  in  the  provisions  they  make  for  grand- 
children. There  is  nothing  in  this  case  why  it  should  not 
apply  to  the  parties  under  this  will  as  well  ad  any  other.  The 
bill  should  have  proceeded  to  a  hearing,  and  there  was  error 
iu  dismissing  it. 
Judgment  reversed. 
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Whatley,  24. 
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trators. Judgment  not  void  but  irregular,  and  amendable.  Lenoard 
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quired, by  amendment,  to  show  cause  why  it  should  not  be  revived. 
Shepherd,  McCreery  &*  Co,  vs.  Ryan,  ex'r,  j6j. 

8.  Bequest  of  money  to  widow  for  life,  remainder  over ;  executor  should 

invest  principal  and  pay  over  interest  to  widow,  so  as  to  preserve 
former.     Chisholm  et  al.  vs.  Lee,  exW,  611. 

9.  Declaration  by  common  agent  of  administrator  and  of  purchaser,  at  sale, 

that  it  was  made  to  perfect  title  of  person  for  whom  land  was  bid  off, 
renders  sale  open  to  review.    'Nosworthy  et  al.  vs.  Blizzard,  668. 

10.  Title  protected  to  extent  that  purchase  was  of  value  to  estate     Ibid. 

IX.  In  a  case  controlled  by  acts  of  December  loth,  1S07,  and  December 
9th,  1841,  failure  of  widow  to  elect  to  take  child's  part  within  time 
prescribed,  b^rs  her;  and  purchaser  at  irregular  sale  cannot  set  up 
such  interest  to  protect  his  title.     Ibid. 

12.  Devisavit  vel  non,  upon  trial  of  issue,  executor  or  legatee  is  competent 
witness.     Harris  et  al.  vs.  Harris  et  al.,  6y8, 

ADMISSIONS. 

I.  Executor,  admissions  of,  only  competent  as  to  own  acts  after  he  became 
•  clothed  with  trust.     Godbee,  adm*r,  vs,  Sapp,  28J. 
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2.  Action  on  life  insurance  policy  for  benefit  of  widow  asd  child,  admis- 

sions of  widow  admissible  on  question  of  misrepresentation  in  appli- 
cation.    Southern  Life  Ins.  Co.  et  al.  vs.  Wilkinson  et  al.,  jjj. 

3.  Agent,  admissions  of,  to  bind  principal,  mast  be  shown  to  hare  been 

made  within  scope  of  business.     Wiicox^  Gihbs  ^  Co,  vs.  Hail,  6jj. 

AMENDMENT. 

1.  Laborer's  lien,  proceedings  to  enforce,  cannot  be  amended  into  ordina- 

ry action.     Cochran  vs.  Swann,  jg. 

2.  Verdict  may  be  amended  in  matter  of  form;  especially  if  done  in  pres- 

ence of  jury.     Cooh  vs.  Crocker^  66. 

3.  Action  for  damages  from  fraud  or  neglect  not  amendable  idto  suit  on 

contract.     Croghan,  trust.,  vs.   Undenoriters'*  Agency,  log. 

4.  Complaint  for  land,  action  amended  by  setting  up  and  praying  correction 

of  mistake  in  deed  to  plaintiff.     Murray  vs.  Sells,  2^7. 

5.  That  name  of  plaintiff  has  been  twice  changed  by  amendment,  no  ground 

to  quash  execution  on  judgment  obtained  in  suit.  Brockett,  for  use, 
vs.  Bradford,  sheriff,  2^4. 

6.  Judgment,  irregular,  amendable   so  as  to  conform  to  declaration  and 

verdict.     Lenoard  et  al.,  vs.  Collier,  ^87. 

7.  Attachment  bond  is  amendable.  Sutherlin  vs.  Underwriter^  Agency,  442. 

APPEAL. 

I.  Question  of  fact  involved  in  judgment  of  justice,  and  amount  in  contro- 
versy exceeds  $50  00,  proper  mode  of  reviewing  by  appeal.  Question 
of  law  involved,  remedy  by  certiorari.     Wynnys.  Knight,  ^^. 

APPORTIONMENT,     See  Contracts,  3,  7,  ij. 

ARGUMENT— ORDER  OF.    See  Claims,  7. 

ATTACHMENT. 

1.  That  affidavit  was  sworn  to  by  plaintiff,  as  guardian,  no  groimd  to  dis- 

miss.     Wade,  guardian,  vs.  Roberts,  26. 

2.  Levy  within  four  months  of  bankruptcy  of  defendant,  attachment  dis- 

solved on  motion  of  assignee ;  and  this  though  the  latter  has  not  for- 
mally disclosed  that  he  wished  to  demand  fund  arising  from  sale  of 
attached  property.     JCing  vs.  Loudon,  assignee,  64. 

3.  Sale  for  valuable  consideration,  after  levy,  not  affect  lien  of  attachmenL 

Ozmore  vs.  Hood  <5r»  Kiddoo,  224. 

4.  Amendable,  attachment  bond  is.     Sutherlin  vs.  Underwriterf  Agency, 

442. 

5.  Excepted  to  as  final  judgment,  order  dismissing  attachment  may  be 

where  there  has  been  no  replevy,  even  though  defendant  has  appeared 
and  pleaded.     Ibid. 

6.  Affidavit  upon  which  to  base  attachment  for  purchase  money  must  spec- 

ify property.     Camp  vs.  Cahn,  ^j8. 

7.  Where  defendant  replevies,  plaintiff  is  entitled  to  proceed  as  at  commoa 

law  though  attachment  be  dismissed.     Ibid, 

ATTACHMENT  FOR  CONTEMPT.    See  Equity,  g-ij, 
ATTEMPT  TO  COMMIT  OFFENSE.    See  Criminat  Law,  7,9,  to,  tS. 
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ATTORNEYS. 

1.  Judgments  and  executions,  attorneys  have  same  control  over,  to  extent 

of  fees,^hat  clients  have;  nor  can  they  be  satisfied  by  any  one  until 
such  fees  are  paid.      Tarver  et  al.  vs.  Tarver,  for  use,  4J. 

2.  -Fees,  execution  proceeding  to  collect  such  as  are  due  thereon,  illegality 

does  not  lie  thereto  on  ground  that  plaintiff  has  agreed,  for  value,  to 
indulge,  or  that  the  fees  have  been  paid,  unless  payment  was  made  by 
defendant.     /dt</, 

3.  Statement  of  fads  agreed  on  by  counsel,  party  introducing  cannot  prove 

contradictory  fact  except  on  notice  given.  SoutkivesUm  R.  R,  Co.  vs. 
At.  6r*  G.  R.  R.  Co.y  401. 

4.  Confession  of  judgment  by  attorney  whose  name  appears  on  docket, 

seven  years  previous  to  motion  to  vacate,  and  the  attorney  having  since 
died,  reijuires  strongest  testimony  to  show  absence  of  authority.  Even 
then  the  defense  should  appear.     Davant^  tx^r,  et  al.  vs.  Car/ton,  4^1. 

5.  Settlement  of  suit,  attorneys  no  authority  to  accept  less  than  amount 

really  due.     Home  Ins.  Co.  vs.  Hollis,  assignee,  d^g. 

6.  Bankruptcy  of  client,  attorneys  after  may  settle  their  interest  in  claim. 

BANKRUPT. 

1.  Bankruptcy  of  plaintiff*  in  error,  since  verdict  against  him  in  ejectment 

in  superior  court,  no  ground  of  staying  proceedings  in  supreme  court. 
Alston  vs.  Wingfield,  adnCr,  18. 

2.  Attachment  levied  within  four  months  of  bankruptcy   of    defendant, 

dissolved  on  motion  of  assignee ;  and  this  though  the  latter  has  not 
formally  disclosed  that  he  wished  to  demand  fund  arising  from  sale  of 
attached  property.     ICing  vs.  Loudon,  assignee,  64. 

3.  Mortgagor,  bankruptcy  of,  and  claim  of  property  as  homestead,  mortga- 

gee never  having  entered  bankrupt  court,  no  ground  to  stay  foreclosure. 
Hatcher  vs.  fones,  208. 

4.  Attorneys  settle  pending  suit  after  bankruptcy  of  client  for  less  than 

amount  claimed.  Assignee  of  bankrupt  entitled  to  be  made  party  to 
move  to  reinstate.  The  lapse  of  an  adjourned  term  after  appointment 
of  assignee,  which  held  one  day,  not  an  unreasonable  time.  Home 
Ins.  Co.  vs.  Hot/is,  assignee,  659. 

5.  Settle  suit  after  bankruptcy  of  client  for  less  than  amount  claimed,  at- 

torneys have  no  authority  to.     I  did. 

6.  May  settle  their  interest  in  claim.     I^d. 

BANKS. 

1.  Par.  2,  section  17,  of  5th  article  of  constitution  of  1868  is  inapplicable 

to  suit  by  bona  fide  holder  of  bank  bills  ;  if  applicable,  is  contrary  to 
constitution  of  the  United  States.  Branch  vs.  Baker ;  Dobbins  vs. 
Sibley,  J02. 

2.  Recovery  on  suit  by  holder  of  bills  against  stockholder  in  Mechanics' 

Bank  ascertained  from  amount  of  bills  outstanding  at  time  of  action. 
He  is  liable  for  such  proportion  of  the  circulation  as  his  stock  bears  to 
capital  stock,  less  amount  taken  up  before  commencement  of  suit.    Ibid. 

BONDS  FOR  TITLE. 

I.  Possession  under  bond  and  part  of  purchase  money  paid,  entire  interest 
stipulated  in  bond  may  be  levied  on,  but  notice  that  such  is  the  extent 
of  the  levy  must  be  given  to  the  holder  of  the  legal  title.  Estes  vs. 
Ivey,  sheriffs  etaL  J2,'    •  ... 
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2.  If  no  such  notice  be  given,  nothing  is  sold  but  the  interest  of  the  de- 

fendant, and  vendor  cannot  claim  proceeds  on  ground  that  purchase 
money  is  not  paid«.    Ibid, 

3.  Land  held  under  bond  sought  to  be  sold  for  purchase  money,  obligor 

must  file  and  have  recorded  deed  to  obligee  before  levy.     C/pckurck 
vs.  Lruns  et  al.^  621. 

4.  Mere  presence  of  obligee  at  sale,  he  being  ignorant  of  failure  to  file  and 

record  deed,  not  estop  him.     Ibid, 

BRIDGE.     See  R<kids  and  Bridges. 
CARRIERS.     See  Common  Carriers, 

CASES  CITED.     (The  page  shows  where  cited.) 

Administrators  of  Jones  t'x.  Nunn 12th  Ga.,  688 

Akin  vs.  Freeman 49(h  "  42 

Akin  vs.  Freeman 49th  "  97 

Alfred  vs.  McKay 36th  "  648 

Anthony  vs.  The  State 9th  "  238 

Baker  vs.   Shepherd 37th  "  286 

Bell  vs.  The  State , 41st  "  237 

Bethune  vs.  Hughes 28th  ««  615 

Blalock  et  ai.  vs.  Phillips 38th  "  398 

Branch  z'f.  Mechanics' Bank 52d  *'  514 

Breed  vs.  Mitchell 48th  "  386 

Brown  etai.  vs.  Carroll 36th  "  683 

Bohler  vs.  Schneider  et  al. 49th  '*  414 

Brown  vx.  Kimbrough  et  al. 51st  "  281 

Brown  ^'Z  a/,  f/j.  Redwine  ^/ a/. i6th  "  456 

Brown  vs.  The  State *  .    .    .    .  40th  "  433 

Brunson  vs.  Grant 48th  **  624 

Buckner  vs.  Chambliss 30th  "  688 

Burch  <>/ a/,  vj.  Mayor,  etc.,  of  Savannah 42d  "  414 

Burkhalter  to.  Ector 25lh  "  313 

Butt  vs.  Maddox 7th  "  330 

Carhart  &  Ross  &  Co.  vs.  Ross  &  Co 15th  "  29 

Callahan  w.  S.  &  C.  R.  R.  Co 49th  "  40 

Chambers  vs.  McDowell 4th  "  46 

Chanceley  vs.   Baily 37th  **  335 

Chapman  vs.  The  State i8th  **  572 

Clark  &  Grubb  ^j.  Valentino 41st  "  438 

Clark  vs.  Chapman  et  ai. 45th  "  29 

Cloud  &  Shackleford  vs.  Dupree 28th  "  159 

Cogan  vs.  Christie  et  ai, 48th  "  313 

Cogan  vs.  Christie  et  al. 48th  "  581 

Cohen  &  Menko  vs.  So.  Ex.  Co 45th  "  130 

Cook  w.  The  State nth  «*  450 

Cox  vs.  The  State 32d  "  434 

Cunningham  vs.  Schley  et  al. 41st  "  159 

Choice  vs.  The  State 31st  "  370 

Day  &  Co.  vs.  Crawford,  executor 13th  **  368 

Day  &  Co.  vs.  Crawford,  executor 13th  "  547 

Deupree  vs.  Deupree 45th  "  585 

Dinkins  vs.  Moore 17th  "  60 

Duffield  vs,  Tobin 20th  "  428 

Dunning  &  Tuttle  vs,  Stovall 30th  **  40 

Field  vs.  Boynton •    ,    .  33d  "  558 

Field  vs.  Martin,  adm'x 49lh  "  323 
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Findlay  et  al.  vs,  Artope,  trustee 48th  Ga.,  324 

Finney  vs.  Sandford ^  .    .    .    .  41st  "  439 

Fishel  vs.  Lockard  &  Ireland 52d  "  368 

Frederick  vs.  City  Council  of  Augusta 5th  **  595 

Gfiitett,  trustee,  vs.  Brock 27th  *'  434 

George  vs.  Gardner , 49th  •'  78 

Geoige  vs.  Gardner  .  .    ^ 49th  **  358 

Georgia  R.  R.  and  B.  Co.  vs.  Scott 37th  "'  600 

Georgia  R.  R.  and  B.  Co.  vs.  Wynn 42d  "  685 

Gibson  vs.  The  State 38th  *'  1 27 

Gormley  vs.  Laramore 40th  "  433 

Governor  vs.  Justices  Inf.  Court  of  Clarke  county  ....  19th  **  428 

Green  tv.  Bethea />/ a/ 30th  "  610 

Green  vs.  Mayor,  etc.,  of  Savannah  .    .   .   , 6th  "  615 

Griffin  vs.  Montgoifftry  and  West  Point  R.  R.  Co 26th  **  400 

Griswold  vs.  Qreer  et  al. i8th  "  663 

Haiman  &  Bro.  vs.  Moses  &  Garrard 39th  **  323 

Hall,  adm^r,  vs.  Campbell  &  Boyd  ,   .    .   , 14th  **  639 

Hanson  vs.  Crawley 51st  **  446 

Hardy  vs.  Park 28th  "  577 

Hargraves  vs.  Redd 43d  "  407 

Harris,  adm'r,  vs.  Smith,  ex'r l6th  "  663 

Harris  vs.  Breed  &  Co 38th  "  29 

Harvill  vs.  Lowe  et  ai. 47th  "  624 

Helms  vs.  O'Bannon 26th  "  313 

Helms  vs.  O'Bannon 26th  "  581 

Henderson  vs.  Thompson 52d  "  218 

Herring  vs.  Saulsbury,  Respess  &  Co 52d  "  569 

Higgs  vs,  Huson 8th  "  491 

Hill  et  al.  vs.  Alford 46th  "  577 

Home  Ins.  Co.  vs.  City  Council  of  Augusta 50th  "  530 

Horton  f/i.  Clark 40th  "  330 

Howard  Manufacturing  Co.  vs.  Water  Lot  Co 39th  "  629 

Ivey  vs.  The  State -23d  "  368 

Jackson  vs.  Jackson 40th  "  69 

Jackson  vs.  Paxson,  adm'r 25th  **  581 

Johnson  et  al.  vs.  Lancaster 5th  "  688 

Jones  W.Wills  Valley  R.  R.  Co 30th  "  123 

Jones  vs.  The  State 29th  "  198 

Kahn  vs.  Herman 3d  "  572 

Keaton  &  Hampton  vs.  Cox 26th  *«  391 

Kelly  w.  Brooks •    •   •  S^'h  **  351 

Logan  vs.  Goodall 42d  **  323 

Macon  &  Western  R.  R.  Co.  vs.  Johnson 38th  "  17 

Mason  &  Dickson  vs.  Croom 24th  "  400 

Mayor  &  C.  of  Savannah  vs.  Wilson  &  Gibson 49th  "  640 

McBryde  vs.  The  State 34th  "  450 

McDanie],  adm'r,  vs.  Hooks 30th  "  73 

McDougall    vs.    Dougherty 12th  "  562 

HcHan    vs.   Stansell 39th  "  22 

McLendon  vs.  Wilson  &  Callaway 52d  **  149 

McLesky  vs,    Leadbetter 1st  •*  468 

Mcl^ean  vs.  Clark 47th  "  369 

Mcpherson  vs.  The  State 22d  "  573 

Mechanics'  Bank  vs.  Heard 37th  "  629 

Milledge  vs.  Bryan  ,   ,   , 49th  "  212 

Miller  vs.  Swift 39th  "  22 

Mitchell  vs.  Addison 20th  "  600 

Mitchell  vs.  Printup 19th  "  391 
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Mize  vs.  The  State *  .  49th  Ga.,  452 

Nagle  vs.  City  C.«f  AugusU 5th  "  615 

Nunn  vs.  The  State 1st  "  475 

Nutting  ^/><7/.  t^j.  Thomason  «^  a/ 4^h^  **  531 

O'Barrw.  Trammell 37th'  •*  600 

Ownsley  &    Co.  vs.  Woolhopter  . 14th  "  318 

Parks  vs.  Bailey 22d  "  654 

Park  et  ai.^  ex'rs,  vs.  Hardy  et  al.y  guardians 19th  «*  577 

Parish  vs.  Murphey  et  cd 51st  "  40 

Parsons  et  al.  vs.   Trustees  of  Atlanta  University  ....  44th  **  610 

Patten  vs.  Boggs 43d  "  38 

Perdue  vs.  Ellis i8th  «  615 

Prescott  vs.  Bennett 50th  "  353 

Prescott  vs.  Bennett 5CMh  "  358 

Reaves  vs.  Burts,  adm*r T  .    .    .    .  39th  "  391 

Reid  et  ux.,  vs.  Moore,  executor 12th  "  560 

Robinson  vs.  Lane 19th  **  313 

Robinson  vs.  Lane 19th  "  581 

Rowland  vs.  Cameron 3Sth  **  15 

Salter  vs.  Williams loth  "  547 

Selma  R.  and  D.  R.  R.  Co.  r/j.  Redwine 51st  "  123 

Selma  R.  and  D.  R.  R.  Co.  vs.  Tyson 48th  "  364 

Shields  vs.  Yonge 15th  "  685 

Shorter  et  al.  vs.  Smith  et  al 9th  •«  639 

Shute  vs.  The  State 36th  "  238 

Solomon  vs.  Day 40th  •*  22 

Smith  et  al.  vs.  Atwood 14th  "  682 

Southern  Ex.  Co.  vs.  Shea 38ih  "  130 

Southwestern  R.  R.  Co.  vs.  Felder 46th  *•  599 

Southwestern  R.  R.  Co.  w.  So.  and  At.  Tel.  Co 46th  "  123 

Springle  et  al.  vs.  Congleton 30th  •*  663 

Sweetwater  Manufacturing  Co.  vs.  Glover 29th  "  400 

Thornton  vj.  Burch 20th  "  612 

Thompkins  vs.  Williams 19th  "  22 

Thompkins  vs.  Tigner 17th  "  398 

Tyndsill  vs.  Harkinson .•  19th  "  601 

Tyson  n/s.  McAffee 50th  ••  353 

Tyson  vs.  McAffee  .    .    .    . ' 50th  "  358 

Veal  vs.  Veal 45th  **  11 

Young  &  Calhoun  vs.  Harrisons 6th  "  629 

Wallace  ^/ a/,  w.  Holly 13th  "  562 

Wallace  vs.  Cannon 38th  "  335 

Wallace  vs.  Matthews 39th  "  ^o^ 

Walton  vs.  Bethune 37ih  "  363 

Ware  vs.  Jackson 19th  "  22 

Weaver  vs.  Ogletree  et  al.^  ex'rs 39lh  "  318 

Whitney  vs.  The  State 38th  "  573 

Whitten  vs.  Mayor,  etc.,  of  Covington 43d  "  615 

Wiley,  Parish  &  Co.  vs.  Smith  et  aJ.,  trustees 3d  "  577 

Willett  vs.  Price 32d  «*  29 

Williams  vs.  Mclntyre,  adm'r 8th  "  577 

Wilson  vs.  Ansley 47lh  •*  457 

Wingard  &  Ham  vs.  The  State I3lh  "  450 

Wingfield  z/j.  Virgin  ^/ fl/ 51st  «*  227 

Wooten  vs.  Archer 49th  "  40 

Wright,  adm'r,  vs.  Hicks,  adm'r 1 2th  "  577 
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CHARGE  OF  COURT. 

1.  Defendant  being  entitled  to  a  certain  charge,  i#rwas  error  in  the  court  to 

say  in  the  presence  of  the  jury  that  it  was  inapplicable  to  the  case. 
Atlanta  and  Richmond  Air  Line  R,  R.  Co.  vs.  Ayers,  12. 

2.  Error  to  remark  that  certain  evidence  was  of  little  value,  and  to  give 

reasons  therefor.  Wannack  z's.  Mayor ^  «5r*r.,  of  Macon ^  162  ;  South- 
em  Life  Insurance  Co.  et  al.  vs.  Wilkinson  et  al.,  jjjr. 

3.  Law  mast  be  charged  substantially  as  it  exists  on  the  facts  which  ap- 

pear ;  but  not  error  to  fail  to  give  particular  principle,  if  evidence  does 
not  fully  present  case  to  make  it  applicable.     Afurray  vs.  Sells ,  for 

4.  Request  to  charge  should  be  qualified  so  as  to  be  applicable  to  testimo- 

ny. Baker  vs.  Lyman,  ex'Xy  ^jg ;  Franklin,  Reid  dr*  Co.  vs.  New- 
som  et  al.,  j8o. 

5.  Requests  covered  by  general  charge  sufficient.     Ratteree  vs.  State,  ^yo, 

6.  General  exception  to  entire  charge  insufficient.     Harris  et  al.  vs.  Har- 

ris et  al.,  &f8. 

7.  Refusal  to  charge  request  which  includes  unauthorized  hypothesis  of 

facts,  not  error.     Ibid. 

CLAIMS. 

1.  Factor*s  lien  levied  and  claim  filed,  ^a/ of  judge  zndifi.fa.  amended 

by  striking  out  amount  for  which  there  was  no  valid  lien,  proper  to  dis- 
miss levy  as  to  such  property  as  was  claimed.  Hutchinson  <5r*  Bro. 
vs.  yackson,^6. 

2.  Order  of  dismissal  granted,  not  error  to  refuse  to  require  securities  on 

claimant's  bond  to  hold  property  until  final  judgment  of  the  court  or 
until  supersedeas.     Ibid. 

3.  Sayings  of  defendant  in  fi.  fa.,  or  other  person,  while  in  p)Ossession  of 

land,  admissible  in  favor  of  plaintiff,  to  show  such  perspn  not  to  have 
been  the  tenant  of  claimant.     Ozmore  vs.  Hood  6*  Kiddoo,  114. 

4«  Execution  against  two,  levy  on  land  "  on  which  defendant's  family  now 
lives,"  dismissed  as  too  uncertain.     Anderson  vs.  Lee,  ex^r,  i8g. 

5.  Mortgage  not  foreclosed  in  county  where  land  lies,  claimant  may  make 

objection.     Hockenhull  vs.  Westbrook,  28 j. 

6.  Fi.  fa.  rejected,  claim  should  be  dismissed ;  error  to  allow  verdict.  Ibid. 

7.  Where  levy  on  several  city  lots  recites  that  one,  without  designating 

which,  was  in  possession  of  defendant,  onus  not  thereby  cast  on  claim- 
ant ;  plaintiff  still  entitled  to  open  and  conclude.  Baker  vs.  Lyman, 
^x'x,  jjg. 

8.  Voluntary  conveyance  to  claimant  attacked  by  plaintiff  in  fi.  fa.,  issue 

is,  was  deed  made  to  hinder  and  delay  creditors,  and  was  claimant 
aware  of  such  intention  ?     Ibid. 

9.  Verdict  for  claimant  not  illegal  because  he  only  showed  title  to  one  u:*" 

divided  half  of  land  levied  on,  vthsi^  prima  facie  case  was  only  made 
out  against  that  half.     Mitchell,  trustee,  vs.  King,  4^0. 

10.  Levy  dismissed  by  order  of  court,  though  on  illegal  ground,  yet  plain- 
tiff cannot  proceed  to  trial  of  claim  under  same  levy.  Patterson  vs. 
Bagley,  4S3. 

X 1,  Title  retained  to  secure  purchase  money ;  attorneys  to  collect,  in  igno- 
rance of  fact,  take  mortgage ;  title  may  still  be  relied  on.  Jones  vs. 
Albin  Sons  &*  Co.,j8j. 

CLERK  OF  SUPERIOR  COURT.    See  Costs  1,  2. 
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COMMON  CARRIERS. 

•  I.  Evidence  disclosed  receipt  of  goods  at  Savannah  to  be  carried  to  At- 
lanta, and  failure  to  transport;  error  to  oon-suit.  Cohen  &•  Menko  vs. 
So.  Ex.  Co.  128. 

2.  Goods  in  depot  allowed  to  remain,  by  coa<tent  of  agent,  from  Satuiday 
until  Monday  without  additional  charge,  liability  of  railroad  as  ware- 
houseman continued.     IVest,  dr*  At.  R  R.  Co.  tk.  Camp,  596. 

CONSTITUTIONAL  LAW. 

1.  Assessment  of  damages  to  owners  of  property  taken  for  public  use,  with 

right  of  appeal  to  superior  court,  constitutional.    Mayor  etc.,  of  At.  vs. 
Cen,  R.  R.  &*  ffg  Co.,  120. 

2.  Advantage  to  owner  from  taking  cannot  be  set-off  against  actual  valne, 

but  may  be  conddered  in  estimating  claim  for  other  damages,    /tut- 

3.  A  municipal  corporation  will  be  enjoined  from  appropriatii^  property 

of  state  for  street  purposes.     Md. 

4.  Damage  to  land  taken  for  railroad  purposes,  upon  trial  of  issue  as  to, 

proof  of  value  to  railroad  inadmissible.     Seltna,  R.  &*  Z>.  R.  R.  Co. 
vs.  Keith,  jy8. 

5.  Evidence  of  railroads  having  backed  water  upon  plaintiflf's  land  inad^ 

missible.     Und. 

6.  That  witness,  who  was  one  of  a  company,  was  willing  to  give  ^000  00 

for  land  for  their  business,  but  other  members  would  only  give  $5,50000, 
was  inadmissible.     Ibid. 

7.  That  witness,  by  reference  to  a  book,  and  taking  into  consideration  the 

fall  that  could  be  obtained,  concluded  that  a  twenty-horse  power  cooM 
be  procured,  the  book  not  being  in  court,  was  inadmissible.    Ibid 

8.  Actual  value  of  land  appropriated  by  railroad  at  time  of  taking  may  be 

shown  by  opinion  of  witnesses  acquainted  therewith ;  also  actual  cash 
value  of  mill  shoal,  and  extent  it  was  diminished  by  location.     Ibid. 

9.  Misdemeanors,  concurrent  jurisdiction  over,  may  be  confetred  on  other 

courts  than  superior,  but  cannot  be  denied  to  latter.     Porter  vs.  State, 
^3^  /  Clifton  vs.  State,  241. 

10.  Par.. 2,  sec.  17,  article  5,  of  constitution  of  186S,  casting  burden  of 
proof  on  plaintiff  in  certain  cases,  not  violative  of  the  constitutioo  of 
the  United  States.     Edwards  vs.  Dixon,  admr,  et  at.^jj4. 

11.  Tax  on  carrier  graduated  according  to  number  of  drays,  etc.,  employtd, 
not  unconstitutional.  Goodwin  et  aL  vs.  Mayor,  etc.,  of  Savannah, 
410. 

12.  Indictment  in  superior  court  and  arrest  thereunder,  subsequent  convic* 
tion  in  city  court  valid  plea  in  bar  thereto.     Maher  vs.  State,  44S. 

13.  Carrying  arms  in  presence  of  courts,  law  making  penal,  noi  unconsti- 
tutional.    Hill  vs.  State,  472. 

14.  Paragraph  2  of  section  7  of  5th  article  of  constitution  inapplicable  to 
suits  by  bona  fide  holders  of  bank  bills ;  and  if  applicable,  is  contrary 
to  provision  of  United  States  constitution  forbidding  the  impairing  the 
obligation  of  contracts.     Branch  vs.  Baker;  Dobbins  vs.  Sihtliy,J€i2^ 

15.  Taxation  is  a  question  of  power,  the  exercise  of  which  is  vested  in  Ac 
legislative  (lepartment  of  government.  When  that  department  has  ex- 
ercised its  judgment,  the  courts  have  no  power  to  interfere  unless  At 
fundamental  law  has  been  violated.  Linton  vs.  Mayor,  etc,  ofAthau^ 
588. 

16.  Law  authorizing  municipal  corporation  to  prohibit  sale  by  teteil  of 
fresh  meats  and  vegetables,  during  market  houi^  at  any  othtf 
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than  market-house,  constitutional.    Bodkins  vs.  Robinson,  marshal^ 

CONSTRUCTION  OF  STATUTES.     See  Laws, 
CONTEMPT.     See  Equity,  g-ij, 

CONTINUANCE. 

1.  Counter-showing,  and  evidence  conflicting,  discretion  of  court  not  inter- 

fered with  unless  abused.     Bowlings  adnCx,  vs.  Wkatley,  24. 

2.  Discretion  of  court  as  to,  not  interfered  with  unless  abused.     Chamy  vs. 

Carrigany  84  ;  Bird  vs.  State^  602. 

3.  Motion  based  on  recent  finding  of  indictment  and  constant  engagement 

of  defendant's  counsel  with  other  business,  properly  overruled,  it  ap- 
pearing that  defendant  had  been  arrested  at  previous  term  and  was 
then  fully  informed  of  the  nature  of  the  accusation.  Shivers  vs.  State, 
I4g. 

4.  Eight  days  notice  of  petition  to  attach  administrator  for  violating  restrain- 

ing order  in  collecting  assets,  facts  being  peculiarly  within  his  knowl- 
edge, sufficient.      Williams,  adm'r,  vs.  Lampkin  hi*  Co.  et  al.,  200, 

5.  Continuance  to  have  amended  plea  sworn  to  properly  refused  where  de- 

fendant resided  out  of  county.  Affidavit  of  attorney  sufficient  Fort 
vs.  West  et  al.,  adm^rs,  ^84. 

CONTRACTS. 

I .  After  the  maturity  of  note,  maker  wrote  across  its  face,  "  I  agree  to  pay 
ten  per  cent,  on  this  bill  till  paid ;"  this  did  not  fix  a  new  day  of  pay- 
ment. Nor  was  it  competent  to  show  the  agreement  upon  such  new 
day  by  parol,  unless  it  was  omitted  from  the  writing  by  accident,  fraud, 
or  mistake.     Alston  vs,  Wingfield,  adnCr,  18. 

2.  Vendee  not  to  have  possession  till  note  for  ^ifOOO  00  was  paid;  two 

days  before  it  became  due,  in  consideration  of  payment  of  $400  00 
then  made,  vendor  agreed  to  give  possession  and  ample  time  to  pay 
balance.  A  delay  of  fifteen  months  before  suit  was  "  ample  time.** 
Cook  vs.  Crocker,  66. 

3.  Contract  by  the  year  at  stipulated  sum  per  month ;  discharge  before  ex- 

piration of  term';  recovery  for  amount  due  to  time  of  discharge,  not 
estop  suit  for  balance  due  for  remaining  portion  of  year.  Sterne  vs. 
Holitzer,  82. 

4.  Part  performance  which  takes  parol  contract  out  of  statute  of  frauds. 

Barnett  L.  of  S.  vs.  Blackmar  ^  Chandler,  g8 ;  'Saulsbury,  Respess 
6f*  Co.  vs.  Blandy,  66j, 

5.  Promise  to  pay  debt  of  another  binding  where  there  has  been  perform- 

ance on  part  of  creditor  and  acceptance  by  promissor.  Goolsby  vs. 
Bush,  3S3^ 

6.  Insurance  companies,  by  common  agent  and  name,  issued  policy  which 

stipulated  that  each  was  to  be  liabe  for  one-fourth  of  loss.  An  action 
maintainable  against  them  jointly  and  verdict  may  be  moulded  to  con- 
form to  contract.     Sutherlin  vs.  Underwriter^  Agency,  442. 

7.  Contract  to  ditch  for  another  at  stipulated  price  per  rod,  to  be  paid 

on  completion  of  work,  action  therefor  not  prematurely  brought  be- 
cause portion  of  work  not  well  done.     Reid  6r*  Daniel  vs.  Gallaher, 

8.  Note  for  purchase  money  transferred,  but  renewed  in  hands  of  holder 

by  new  note  with  security ;  not  such  novation  as  relieves  homestead 
from  liability  for  same.     Wofford  vs.  Gaines,  48J. 
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9^  Agent  of  Geoi'gia  railroad  in  Greene  county  pays  up  amount  claimed  to 
be  dud  in  Richmond  county,  his  right  to  recover  overpayment  arises 
upon  implied  contract,  which  is  neitlier  made  nor  to  be  performed  in 
Greene.     Georgia  R.  R,  and  Rk'g  Co,  vs.  Seymour^  adm'r,  ^gg. 

10.  Conditional  sale  made  to  secure  purchase  money ;  attorneys  to  collect, 
in  ignorance  of  fact,  take  mortgage ;  client  not  lose  rights  under  sale. 
yones  vs.  Albin  Sons  &*  Co.,  j8j. 

11.  C///ra  virest  contract  of  hose  company  with  steamboat  company  to  fur- 
nish boat  for  excursion  of  joint  pleasure  and  profit,  is.  Screven  Hm 
Co.  vs.  Philpot  et  al.,  62^. 

12.  Minor  hired  out  by  parent  for  one  year;  employer  should  only  dis- 
charge on  notice  to  parent.     Day  vs.  Oglesby,  646. 

13.  If  discharged  without  such  notice,  parent  may  recover  for  time  labor 
was  performed.     Ibid, 

14.  Accept  draft,  contract  to,  bill  to  enforce  not  sustained,  which  sets  ap 
failure  to  accept  totally  different  paper,  though  alleged  to  be  that  con- 
templated by  the  parties.  Saulsbury,  Respess  6/*  Co.  et  al.  vs.  Blandy, 
66s. 

CORPORATIONS. 

1.  Pending  suit  by  corporation,  name  was  changed  by  act  of  legislature,  if 

corporators  should  consent,  but  judgment  was  entered  in  the  old  name; 
it  is  too  late  for  defendant  to  set  up  that  there  was  no  such  corporation, 
especially  if  he  fails  to  make  it  appear  that  the  corporators  accepted  the 
new  name.     Water  Lot  Co.  vs.  Bank  of  Brunntnck,  jo. 

2.  Garnishment  directed  to  A,  agent  of  corporation,  not  bind  debt  due  by 

principal  to  defendant,  unless  such  agent  has  fund  in  land.  Daniels 
vs.  Meinhard  Bros  &*  Co.  et  at.,  j^g. 

3.  Whilst  it  is  competent  for  officers  to  state  that  company  had  no  notice  of 

certain  fact,. it  may  be  shown  by  cross-examination  that  statement  was 
mere  conclusion.     Southwestern  R.  R.  Co.  vs.  At.  &*  G.  R.  R.  Co.,  40t. 

4.  Recovery  in  suit  by  bill-holder  against  stockholder  of  bank  ascertained 

by  amount  of  bills  outstanding  at  time  of  suit.  The  latter  is  liable  for 
such  proportion  of  circulation  as  his  stock  bears  to  capital  stock,  less 
bills  taken  up  before  suit.     Branch  vs.  Baker;  Dobbins  vs.  Sibley ^s^^- 

5.  Foreign  guardian,  if  authorized  by  law  of  state  of  appointment,  may  sell 

and  transfer  stock  in  railroad  company  in  this  state  without  application 
to  courts  here.  Ross,  adrnW,  et  al.,vs.  Southwestern  R.  R.  Co.  etal.,S^4' 

6.  Title  of  purchaser  of  stock  complete  when  seller  has  given  on  script  au- 

thority to  proper  officer  to  transfer,  and  the  price  has  been  paid.    Jhid. 

7.  Ultra  vires,  contract  of  hose  company  with  steamboat  company  to  furn- 

ish boat  for  excursion  of  joint  pleasure  and  profit,  is.  Screrten  Hose  C9. 
vs.  Philpot  et  al.,  62J. 

8.  Assets  placed  in  hands  of  officer,  corporation  is  necessary  party  to  bill 

filed  by  stockholder  against  such  officer  for  account.  Young  vs.  Masts, 
628. 

9.  Though  corporation  has  no  place  of  business,  and  no  one  in  office  to 

serve,  yet  remedy  is  provided  in  section  3370,  Code.     Ibid^ 

r 

See  Municipal  Corporations. 

COSTS. 

I.  Clerk  of  superior  court  only  entitled  to  $6  00  for  each  case  prosecuted 
to  judgment,  including  record  of  proceedings.  MacMurpky^  dtrk^ 
vs.  Dobbins,  2g4, 
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2.  Extra  compensation  to  clerks,  sheriffs,  laws  authorizing  repealed  by  act  of 

March  2d,  1874.     In  re  Bradford^  cUrk^  et  a/.,  jg2. 

3.  Service  performed  for  county  which  creates  a  debt,  person  has  same 

remedy  as  other  creditors.     Ibid. 

4.  Equity  cause,  in  discretion  of  chancellor,  who  shall  pay  costs.    Goodwyn 

et  a/,  vn.  Mayor  and  C,  of  Savannah^  410. 

5.  Act  of  181 1,  authorizing  magistrate  to  make  prosecutor  in  certain  cases 

pay  costs,  still  of  force.     GauU  et  aL  vs.  WailiSj  67^, 

6.  Superior  court,  upon  certiorari,  may  direct  magistrate  to  refund  costs. 

This  may  be  compelled  as  part  of  his  official  duty.     Ibid, 

COUNTY  AND  COUNTY  MATTERS.     See  Costs,  3. 

COURTS. 

1.  Proceedings  of  court  can  only  be  shown  by  its  records;  if  the  minutes 

fail  to  disclose  that  a  jury  was  sworn  and  impanneled,  a  verdict  and 
judgment  entered  during  that  term  are  prima  facie  void.  Rutherford 
vs.  Crawford^  ij8. 

2.  Whether  such  defect  can  be  cured  by  an  entry  nunc  pro  tunc  as  against 

purchaser  from  defendant.     Quare?     Ibid. 

3.  That  the  defendant  married  the  sister-in-law  of  the  judge's  wife,  does 

not  disqualify  him  from  presiding.     Fort  vs.  West  et  al.y  admWs,  J84. 

4.  Judicial  officer  not  liable  for  error  of  judgment  unless  result  of  malice 

or  corruption.     Gault  et  at,  vs.  PVaUis,  67 j. 

COVENANT.     See  Land,  j,  6. 

CRIMINAL  LAW. 

1.  Burning  hole  in  guard-house  by  prisoner  merely  to  effect  escape,  and  not 

with  intent  to  consume  or  generally  injure  the  building,  not  constitute 
offense  of  attempt  to  burn  house,     yenkins  vs.  State,  jj. 

2.  Indictment  for  assault  with  intent  to  rape  need  not  use  the  term  "  fe- 

male,*' if  the  sex  of  the  person  assaulted  appears  by  other  words  used 
therein,     yoice  vs  State,  ^o. 

3.  The  evidence  must  show  that  it  was  the  intent  of  the  defendant  at  the 

time,  forcibly  and  against  the  will  of  the  female,  to  have  carnal  knowl- 
edge of  her  person.     Ibid. 

4.  Plea  that  witnesses  on  whose  testimony  indictment  was  found,  were 

neither  sworn  in  open  court  nor  on  proper  oath,  without  stating  names 
of  witnesses  nor  oath  taken,  not  good.     Reich  vs.  State,  yj. 

5.  That  one  of  grand  jurors  who  found  indictment  was  axi  alien,  good 

plea.     Ibid. 

6.  City  council  of  Columbus  has  no  jurisdiction  to  try  for  offense  of  keep- 

ing open  tippling-house  on  Sabbath  day.     Ibid. 

7.  **No  bill"  returned  by  two  successive  grand  juries,  not  entitle  defend- 

ant to  order  discharging  him  from  offense.     Christmas  vs.  State,  81. 

9.  Verdict  of  guilty  of  whipping  wife  on  indictment  for  assault  with  intent 
to  murder,  judgment  arrested.     Manigauli  vs.  State,  iij. 

9.  Attempt,  jury  may  find  guilty  of  under  indictment  for  main  offense. 

mii  vs.  State,  I2J. 

10.  Attempt  to  commit  certain  offenses  for  which  no  penalty  is  prescribed. 

Ibid. 

1 1 .  Consent  that  should  jury  agree  that  night  they  might  return  sealed  ver- 

dict, not  extend  to  verdict  found  on  next  day.     Nolan  vs.  State,  i^y. 
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12.  Defendant  has  legal  right  to  be  present  when  verdict  is  rendered.  Hid, 

13.  Defendant's  presence  when  verdict  was  rendered  need  not  be  entered 
of  record.  Absence  of  such  entry  is  therefore  not  good  in  arrest. 
Ibid. 

14.  Transcripts  from  books  of  comptroller  general  and  lieasmei,  certified 
under  section  3816  of  Code,  admissible  to  show  failure  of  collector  to 
pay  over  taxes.     Skivers  vs  State,  i^g, 

15.  Motion  for  continuance  based  on  recent  finding  of  bill  and  constant 
engagement  of  defendant's  counsel  with  other  business,  properly  otct- 
ruled,  it  appearing  that  defendant  had  been  arrested  at  previoos  term, 
and  was  then  fully  informed  of  the  nature  of  the  accusation.     Ibid. 

16.  Entry  by  solicitor  general  of  receipt  of  ^5  00  as  his  cost  on  original 
scire  facias,  no  discharge  of  bond.      Williams  vs,  yenkins,  gov,,  166. 

17.  Conviction  founded  on  circimistantial  testimony,  court  below  directed 
to  exercise  discretion,     yackson  vs.  State,  igj. 

18.  Indictment  for  assault  with  intent  to  murder,  conviction  may  be  for  tn 
assault,  but  not  for  an  attempt  to  make  an  assault.  Wilson  «f.  State, 
20S' 

19.  Honest  mistake,  after  due  caution,  as  to  age  of  youth  playing  at  bil- 
liards, acquits  of  offense  of  allowing  minor  to  play  without  consent  of 
parents,  etc.     Stem  vs.  State,  szg, 

20.  Inquiry  of  parent  or  guardian  not  an  absolute  requirement.     IHd. 

21.  Misdemeanors,  concurrent  jurisdiction  over  may  be  conferred  on  other 
cou^s  than  superior,  but  cannot  be  denied  to  the  latter.  Porter  vs. 
State,  2j6  ;  Clifton  vs.  State,  241. 

22.  Lewd  house,  to  sustain  indictment  for  keeping,  only  necessary  to  show 
that  defendant  contributed  to  and  aided,  directly  or  indirectly.  Qif 
ton  V9.  State,  241. 

23.  Juror  failing  to  answer  when  called,  after  jury  was  stricken,  but  before 
sworn,  not  error  to  order  panel  to  be  filled  and  a  restrike.     Ihi^i, 

24.  Charge  that  defendant  maintained  and  kept  a  lewd  house  is  suffident, 
without  alleging  that  it  was  a  place  for  fornication,  etc.     Ibid. 

25.  Larceny  from  house,  taking  goods  from  in  front  of  warehouse,  not  con- 
stitute.    Middleton  V8,  State,  248. 

26.  Entire  charge  not  in  record,  failure  to  charge  request  in  burglary  case 
that  possession  of  goods  taken  not  conclusive  proof  of  guilt,  not  eiror. 
Spears  V8,  State  2J2. 

27.  Malicious  mischief  in  burning  stack  of  fodder;  evidence  that  tncks 
leading  from  stack  resembled  those  of  defendant,  not  sufficient  to  con- 
vict.    McDaniel  r*.  State,  2^j. 

28'.  Murder,  doubtful  if  case  of  was  made  out,  new  trial  granted.  Cooper 
vs.  State,  2j6. 

29.  Charge  that  defendant  was  entrusted  with  melons  to  be  applied  to  nfis 
and  benefit  of  owner,  not  sustained  by  proof  that  they  were  delivered 
to  defendant  for  sale,  proceeds,  less  charges,  to  be  paid  to 
Carter  vi.  State  326. 

30.  Offenses  not  punishable  by  fine  and  imprisonment  or  more  severe 
alty,  may  be  settled  before  indictment.     Goolsby  vs.  Busk,  jjj. 

31.  Obscene  language  to  female,  on  trial  for  using,  before  defendant  is 
titled  to  a  charge  that  the  words  must  be  an  insult  to  person 
he  must  first  show  such  provocation  for  using  them  as  would 
to  justification.     Pierce  v$.  State,  j6j. 

32.  Drunkenness  of  defendant  shortly  before  use  of  language  charged*  ad- 
missible, provided  the  intoxication  probably  continued*    /W« 
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^2'  Failure  to  work  streets,  mayor,  etc.,  of  Dalton  may  assess  fine  for  and 
enforce  payment  by  imprisonment.  CoS^  vs.  Mayor  etc^  of  Daiton, 
426. 

33.  Murder,  provocation  by  words,  etc.,  accompanied  by  drawing  of  knife, 
but  with  no  attempt  to  use  it,  not  reduce  to  manslaughter.  Edwards 
0«.  State^  428. 

34.  **  Equivalent  circumstances  *'  not  restricted  to  a  correspondence  in  their 
'  character  with  an  actual  assault  or  an  attempt  to  commit  a  serious  per- 
sonal injury.     Ibid, 

35.  That  names  of  one  or  more  of  jurors  who  tried  the  case  were  not  on 
lists,  no  ground  for  new  trial.     Ibid, 

36.  Jurors  are  judges  of  the  law  so  far  as  to  apply  the  instructions  to  them  to 
the  facts.     Ibid, 

37.  Indictment  in  superior  court,  and  arrest  thereunder,  subsequent  convic- 
tion in  city  court  valid  plea  in  bar  thereto.     Maker  vs.  Statgy  448. 

38.  Indictment  for  carrying  weapon  to  court  of  justice,  sufficiently  certain 
which  charges  that  it  was  "  to  and  at  a  court  of  justice,  then  in  session, 
in  and  for  426th  district,  G.  M.'*     Hill  v»,  State^  412. 

39.  Carrying  weapons  to  courts  of  justice,  law  making  penal,  constitutional. 
Ibid, 

40.  Death  of  defendant  after  argument  in  superior  court,  but  before  judg- 
ment ;  no  decision  will  be  pronounced.     Herrington  vs.  State,  jrj.?. 

41.  Burglary  in  night,  incumbent  on  state  to  show  offense  committed  at 
night.      IVaters  vs.  State,  j6j, 

42.  Doubtful  whether  offense  was  committed  in  night  time,  defendant 
should  have  benefit.     Ibid. 

43.  Juror's  real  name  "  Barry,"  but  on  the  lists  "  Berry,"  by  which  last  he 
was  generally  called,  not  error  to  put  on  defendant.    Hattereevs,  State ^ 

44.  Dying  declarations  of  opinions  inadmissible.    Ibid. 

45.  Resgestct,  declarations  after  transaction  has  wholly  terminated  inadmis- 
sible.    Ibid. 

46.  Marrying  wife  of  another,  marriage  and  knowledge  by  defendant  that 
woman  was  another's  wife  must  be  clearly  shown.  Arnold  vs.  State,  ^^4, 

47.  Plea  that  grand  jury  who,  at  previoas  term,  found  indictment,  were  not 
sworn,  may  be  detennined  by  court  by  inspection  of  minutes.  Bird 
V9,  State,  602, 

48.  Plea  of  not  guilty  and  conviction  thereon  waives  objections  to  verdict 
and  rulings  on  previous  trial  of  issue  on  special  plea.     Ibid, 

49.  Plea  that  a  previous  valid  indictment  for  same  offense  had  been  nol, 
prossed  by  order  of  court,  without  consent  of  defendant,  properly 
stricken.     Ibid, 

50.  That  some  one  cried  "  kill  him"  inadmissible  upon  trial  of  several  for 

assault  with  intent  to  murder,  there  being  a  crowd  present  at  the  time. 
Harris  et  al,  V8,  State,  640, 

5 1 .  Equity  cannot  interfere  with  administration  of  criminal  law.     Gault  ei 

al.  vs.  Wallis,  (yjs* 

DAMAGES. 

1.  In  a  suit  against  a  railroad  company  for  damages,  both  parties  being 

negligent,  recovery  should  be  lessened  in  proportion  to  negligence  of 
plaintiff.     Atlanta  and  Richmond  Air  Line  R,  R,  Co,  vs.  Ayres,  12, 

2.  Rule  established  in  Macon  and  Western  Railroad  Company  vs,  John- 

son, 38th  Georgia,  408,  for  estimating  damages  to  widow  for  homicide 

Vol.  LIU.  46. 
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of  husband,  afiumed.     Amount  should  be  decreased  in  proportion  to 
contributory  negligence  of  husband.    Ibid, 

3'.  Land  taken  for  railroad  purposes,  damage  is  actual  value  thereof  at  time 
of  taking.  If  mill  shoal  is  injured  by  appropriation,  actual  cash  value 
thereof  may  be  shown^  and  extent  to  which  it  was  diminished  by  loca- 
tion.    S^lma,  Rome  and  Dalton  R,  R,  Co,  vs.  KeUh^  tjS, 

4.  Cotton  stored  in  certain  house  sold;  purchaser  takes  other  not  sold; 
damage  on  action  therefor  is  value  of  cotton  at  time  of  taking,  with 
interest.     Newton  Manufacturing  Company  tv.  Whita^  j^. 

DEBTOR  AND  CREDITOR. 

I.  Creditor,  to  avail  himself  of  failure  to  record  voluntary  settlement  in 
time,  must  have  become  such  before  record  of  settlement,  and  on  faith 
of  property  embraced  therein.     Brown  vs,  Spivey^  trustee,  i^. 

2..  Voluntary  conveyance  by  solvent  husband,  valid  against  creditors.  IHd.  ' 

.3.  Conveyance  to  relative  of  all  property  in  state  by  debtor ;  no  reply  to 
creditor  that  he  has  sufficient  in  distant  state.     Baker  vs.  Lyman, 

4.  Conditional  sale  made  to  secure  purchase  money ;  attorneys  to  collect, 
in  ignorance  of  fact,  take  mortgage ;  clients  not  lose  rights  under  sale. 
Jones  vs.  Albin  Sons  &*  Co.,  585. 

DECREE.     See  Equity,  ji,  32. 
DEDICATION.     See  Municipal  Corporations,  g. 

DEEDS. 

1.  If  attesting  witness  be  a  magistrate,  presumption  is  that  he  saw  instru- 

ment legally  executed.     Highfield  et  at.  vs.  Phelps  et  al.,  59. 

2.  Where  deed  was  made  to  state,  for  right  of  way  of  its  railroad,  of  sach 

land  as  may  be  designated  by  chief  engineer,  grantor  and  privies  are 
bound  by  his  location.     Dougherty  vs.  IVest.  6*  At.  R.  R,  Co.,304» 

3.  This  is  true  whether  the  fee  or  an  easement  only  passed.     JHd. 

4.  Recital  in  sheriff's  deed  that  unsigned  levy  on  land  was  made  by  sber> 

iff,  not  cure  defect  in  Ji.  fa.     Jones,  Jr.,  vs.  Easley  et  at.,  4^4. 

3.  Claimant  under  deed  cannot  deny  its  terms.     Thrower  vs.  Wood,  4$B. 

6.  Copy  from  record,  to  introduce  it  must  be  shown  that  all  reasonable 

means  to  obtain  original,  including' notice  to  opposite  party  to  produce, 
have  failed.     Hadley  vs.  Bean  et  al.,  68S' 

7.  Where  lot  was  by  deed  made  permanently  chargeable  with  prpportionate 

Eart  of  expense,  such  charge  constituted  a  covenant  running  with  the 
Lnd  and  attached  to  it  wherever  title  might  be.     Howard  Man.  Ca.  et 
al.  vs.  Water  Lot  Co.,  68 g. 

%.  Distinction  between  personal  covenants  and  covenants  running  with 
land.     Ibid. 

DISTRIBUTION.    See  Wills,  4,  6^,  12. 

DIVORCE.    See  Husband  and  Wife,  ij,  id. 

DORMANT  JUDGMENT.     See  Judgments,  3-6,  24,  2J. 

DOWER.    See  Vendor  and  Purchaser,  4. 

EASEMENT.     See  Land,  1-3. 
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EJECTMENT. 

1.  Judgment  upon  warrant  sued  out  by  plaintifis  prior  to  ejectment,  against 

defendant  as  a  tenant  at  sufferance,  where  a  counter-affidavit  denying 
such  tenancy  was  filed,  is  conclusive  of  fact  that  defendant  did  not 
hold  as  their  tenant.     Tomlinson  et  aL  V9,  Driver^  9. 

2.  Vendor  taking  notes  for  purchase  money  and  giving  bond  for  titles,  may 

bring  ejectment  upon  failure  of  vendee  to  pay  any  one  of  notes ;  nor 
does  his  receipt  ol  portion  of  purchase  money,  after  all  the  notes  are 
doe,  affect  this  right.     Alston  vs.  Wingfield,  iuim^r^  j8. 

3.  Bankruptcy  of  defendant  after  verdict  against  him,  no  ground  of  staying 

proceedings  in  the  supreme  court  on  writ  of  error  at  his  instance. 
Ibid, 

4.  Verdict  against  tenant  where  landlord  knows  of  suit,  though  not  a  for- 

mal party,  both  may  be  ejected  under  writ  of  possession.  /Rogers  vs, 
Belfet  ai.t  g4. 

5.  Not  sufficient  for  landlord  to  show,  in  suit  for  damages,  that  appeal  from 

verdict  was  withdrawn  without  his  knowledge ;  he  must  show  that 
plaintiff  in  ejectment  knew  defendant  only  to  be  a  tenant,  and  that  he 
(landlord)  was  defending  suit  through  him.     Ibid, 

6.  Defendant  held  under  sale  made  by  virtue  of  order  of  the  chancellor 

which  plaintiffs  claimed  to  be  illegal.  Even  if  true,  yet,  if  the  indebt- 
edness to  defendant,  which  was  the  consideration  of  the  purchase,  was 
contracted  for  the  benefit  of  the  plaintiffs  and  of  the  property  in  con- 
troversy, they  cannot  recover.  This  defense  may  be  made  by  equita- 
ble plea.     Askew t  ^xV,  vs.  Patterson  et  al.,  2og, 

7.  Complaint  for  land,  statutory  form  amendable  by  setting  up  and  praying 

correction  of  mistake  in  deed  to  plaintiff.     Murray  vs.  Sells^for  use, 

8.  Prior  possession  alone,  recovery  had  on  against  trespasser,     jfones,  yr., 

vs.  EasUy  et  al.^  4S4>'  Hadtey  vs.  Bean  et  al.^  68^* 

9.  Newly  discovered  evidence  that  administration  had  been  granted  on  es- 

tate of  person  of  same  name  as  plaintiff's  lessor,  and  that  such  lessor 
actually  resided  in  the  county  of  the  administration,  sufficient  evidence 
of  death  to  authorize  new  tria^     Clarke  vs  Pearson  et  al,^  4^, 

KLECTION  OF  CHILD'S  PART.  See  Administrators  and  JSxecutors,  ir. 
EMINENT  DOMAIN.     See  Constitutional  Law,  /-^. 

EQUITY. 

I.  Coivcurrent  jurisdiction  given  to  courts  of  law,  not  deprive  equity  of  ju- 
risdiction it  originally  had.     Hardeman  &*  Sparks  vs.  Battersby,  j6, 

a.  Where  courts  have  concurrent  jurisdiction,  that  first  obtaining  will  re- 
tain.    Ibid, 

3,  Where  a  warehousemen's  receipt  for  cotton  was  lost  or  destroyed,  equity 
has  jurisdiction  of  bill  for  recovery  of  cotton,  containing  offer  of  in- 
demnity to  warehouseman  from  subsequent  liability  on  receipt.     Ibid, 

4^  Especially  should  demurrer  to  such  bill  be  overruled,  where,  if  sus- 
tained, complainant  would  be  barred  by  the  statute  of  limitations. 
Ibid, 

5.  Assignee  of  execution  against  firm  not  compelled  to  proceed  against 

property  of  any  particular  partner  on  account  of  equities  existing  be- 
tween members  of  firm.     Gammell  va,  Mulford  et  al,^  y8, 

6.  Demurrer  cannot  be  filed  at  trial  term.     Mayor,  etc.,  of  Atlanta  M. 

Central  Railroad  and  Banking  Company,  ijto. 
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7.  A  municipal  ctnrporation  will  be  enjoined  from  appropriating  pw>peft|  of 

state  for  street  purposes.     Ibid, 

8.  Injunction,  discretion  as  to  granting  or  refusing  not  contfoOed  where 

evidence  is  conflicting.     GMsmitk  V9.  £lsas.  May  ^  Co,^  i96. 

9.  Administrator  enjoined  from  collecting  assets  of  estate;  petition  for  at- 

tachment for  violating  injunction    should  specify  assets    oc^ected. 
WiUiams,  adfi^r,  V9.  Lampkin  &*  Co,,  et  al,^  200, 

10.  Eight  days  notice  of  such  proceeding  sufficient.     Ibid, 

11.  Restraining  order  has  all  the  force  of  an  injunction.     Ibid, 

12.  Chancellors  allowed  large  discretion  in  enforcing  obedience  to  ordeiSb 
Ibid, 

13.  Orders  may  be  rescinded  or  modified  at  any  time  on  sufiicient  ca^se 
shown.     Ibid, 

14.  Fraud  alleged,  discretion  of  chancellor  refusing  to  dissolve  not  con- 
trolled.    Hunt,  ej^r,  et  «U,  «#.  Perry ^  206. 

15.  Defendant  held  under  sale  made  by  viitne  of  older  of  the  dbsncellor 
which  plaintiff  claim  to  be  illegal.  Even  if  true,  yet,  if  the  ioddited- 
ness  to  defendant,  which  was  the  consideration  of  the  poichase,  was 
contracted  for  the  benefit  of  plaintiffs  and  of  the  property  in  oooin>* 
versy,  they  cannot  recover.     Askew,  ej^r,  vt.  Patterson  et  al^  20Q, 

16.  Where  trust  deed  was  executed  prior  to  Code,  but  life  tenant  did  not 
die  till  after,  leaving  remaindermen  minors,  the  chancellor  had  author- 
itv»  at  chambers,  to  appoint  a  trustee  for  the  minors  amd  to  order  sale 
01  property.     Ibid, 

17.  Chaige  that  purchasers  at  judicial  sale  combined  with  sheriff  to  dder 
persons  from  bidding,  prevents  dismissal  of  bill  by  chancellor  however 
satisfied  he  may  be  of  its  want  of  truth.      Van  Dyke  nt.  Marim  et  al,, 

22J, 

f  8.  Suit  against  trustee,  who  was  life  tenant,  on  individual  debt,  seeking  to 
charge  estate,  and  judgment  by  default ;  sale  of  trust  propefty  nmfer 
fi,  fa,  enjoined  for  protection  of  remaindermen.     Keoion^  trmtee,  «t. 
Baggs  &*  Stephens,  //  a/.,  226* 

19.  Interest  of  usee  for  life  may  be  subjected  to  the  claim.     Md, 

20.  Proceeds  of  homestead  invested  in  other  property,  but  by  mistake  title 
taken  to  wife  as  free  trader,  purchaser  thereof,  with  noticet  will,  in 
equity,  hold  to  same  use  as  was  the  homestead.  Murray  vs,  SetU,fir 
use,  2S7* 

21.  Ejectment  in  statutory  form  amendable  by  setting  up  mistake  in  deed 
to  plaintiff  and  praying  correction.     Ibid, 

22.  Mutual  mistake,  as  a  general  rule,  only  rdievable  in  equity;  but  in  de- 
termining whether  the  mistake  was  mutual  the  real  parties  at  intacsl 
are  looked  to  and  not  the  nominal  parties  to  record.     Ibid, 

23.  Jurisdiction  to  set  aside  will  admitted  to  probate,  equity  has  not.  T*- 
dor  et  al,  vs.  James,  adnCr,  jo2, 

24.  Proper  parties  not  before  chancellor,  and  affidavits  oonfficting,  injonc^ 
tion  properly  refused.     Glass  et  at.  vs.  Clark,  j8o, 

25.  Judgment  will  not  be  enjoined  in  equity  because  it  does  not  Ibfiov 
declaration  and  verdict.  Remedy  is  by  illegality.  LenaardetaL  cr. 
Collier,  J87, 

26.  Enjoin  tax,  complainants  seeking  to,  diow  diemselves  widiodi  otB* 
nance,  remedy  is  by  illegality.  Goodwin  et  al,  m.  Mayor,  tit,,  ef  Sm^ 
vannah  410, 

27.  Objectionable  section  of  tax  ordinance  repealed  befbfe  htm^a^dl 
tion,  injunction  properly  refused*     Ibid. 
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28.  Costs  in  equity,  in  discretion  of  chancellor  who  shall  pay.     Ibid, 

2^  Receiver  and  injunction  prayed ;  consent  that  receiver  should  be  ap- 
pointed on  condition  that  there  should  be  no  injunction ;  other  credi- 
tors subsquently  made  parties,  though  all<^ng  new  grounds  for  injunc- 
tion, are  bound  by  agreement.  Fiamnegam,  Abell  &*  Co,  et  al.  V8, 
I/ardeman  fSr*  Sparks  et  a/.,  440^ 

30.  Writ  of  error  to  refusal  of  injunction  must  be  set  before  heel  of  docket 
is  reached,  or  will  be  dismissed.     Mclntyre  vs,  Htirst  ei  al.^  ^99. 

jl.  Bill  filed  by  executor  affecting  rights  of  non-resident  minor  legatees, 
whose  guardian,  appointed  by  proper  court  of  their  residence,  appears ; 
decree  thereon  without  appointment  of  guardian  ad  liUm^  irregular 
but  not  void.  Rights  acquired  thereunder  protected.  Ross^  adn^'r^ 
et  aL  vs,  Scuthwestem  R,  R,  Co.  et  al.^  ^14, 

32.  Complainants  in  bill  to  review  irregular  decree  which  directed  that 
certain  assets  should  be  turned  over  to  foreign  guardian,  having  ob- 
tained a  decree  against  said  guardian  and  his  securities,  for  waste  of 
a  portion  of  such  assets,  are  estopped  from  denying  validity  of  guard- 
ianship.    Jbid, 

33.  Multifarious,  this  bill  is  not,     Greer ,  adnCr^  vt,  Courson  et  ai.^jj2, 

34.  Dissolve  injunction,  refusal  of  motion  to,  not  subject  to  review  in 
summary  manner,  even  at  instance  of  defendants  not  parties  when 
granted.  Applicable,  also,  to  motion  to  vacate  receivorship,  BaUin 
&*  Co.  et  al  vf.  FerU  67*  Co.  et  <z/.,  jjfi. 

35.  Will  charges  stock  with  support  and  education  of  minors.  If  such  be 
not  furnished  them,  they  have  prior  claim  on  stock,  for  what  sape 
would  have  cost.     fVktteAead,  adm^r,  et  <i/.,  vs.  Park  et  al,^  5/5. 

36.  Q.  buys  from  C«,  paying  part  of  purchase  money  and  taking  bond  for 
titles.  He  sells  part  of  land  to  L.,  who  pays  price.  F.  R.  &  Co.,  for 
Q.,  advance  to  C.  balance  of  purchase  money,  who  thereupon  conveys 
to  Q.,  the  latter  immediately  conveying  to  F.  R,  &  Co.,  to  secure 
them  :  Held^  that  F.  R.  &  Co.  stand  in  the  place  occupied  by  C  as 
to  purchase  money  advanced.  They  are  entitled  to  decree  for  sale  of 
land  not  sold  by  Q.,  and  if  that  be  insufficient,  then  for  sale  of  balance. 
Franklin^  Reid  &*  Co,  vs,  Nejvsom  et  al,^^8o, 

37.  Specific  performance  is  in  discretion  of  court,  yet  that  power  must  be 
exercised  by  jury  under  evidence  and  charge.     Ibid. 

38.  Judgment  sought  to  be  enjoined  on  account  of  failure  to  make  defense 
by  mistake,  oversight,  etc.,  due  diligence  must  be  shown  and  f%,cts 
averred  how  such  omission  occurred.  Simmons  vs»  Martin^  ad/n^x,  6io, 

39.  Set-off  and  recoupment,  legal  remedies  complete,  equity  not  aid.  Col- 
lins vs.  Clayton  f  trustee,  64^. 

40.  Vendor  not  enjoined  from  collecting  purchase  money  because  there  are 
judgments  against  him  which  cannot  affect  property  sold  to  injury  of 
vendee.     Ibid, 

41.  Actions  not  enjoined  because  aggregate  defense  would  exceed  juris- 
diction of  court,  where  that  set  up  to  each  suit  is  within.     Ibid, 

42.  Accept  dra/t,  contract  to,  bill  to  enforce  not  sustained  which  sets  up 
failure  to  accept  totally  different  paper,  though  alleged  to  be  that  con- 
templated by  the  parties^'    Saulsbury^  Respess  ^  Co.  et  a/,  vs*  JBlandy^ 

43.  Criminal  law,  equity  cannot  interfere  with  administration  of.  Gault 
et  al.  vs.  IVal/is,  675. 

Written  contract  relied  on  by  complainant  must  be  set  out  in  bill  or 
attached  thereto  as  exhibit.  Howard  Man,  Co,  et  al.  as.  Water  Lot 
Co.',  68g, 
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ESTOPPEL. 

1.  Contract  by  year  at  stipulated  sum  per  month ;  discharge  before  expira- 

tion of  tenn ;  recovery  for  amount  due  to  time  of  discharge  not  estop 
suits  for  balance  due  for  remaining  portion  of  year.     Sterna  ot.  HoHt- 

2.  Estoppel  as  to  one  person  not  necessarily  as  to  another  not  privy  in  es- 

state  with  first.     Murray  vs.  Sells,  for  use,  sjy. 

3.  Although  words  of  deed  or  will  do  not  create  separate  estate,  yet  if  hus> 

band  accepts  appointment  of  trustee  and  acts  thereunder,  wife  vay 
maintain  bill  against  his  legal  representative  for  the  propexty.  Moun- 
ter vs.  Duke,  adm^r,  ^7. 

4.  Mortgage  by  wife  which  recites  that  debt  was  contracted  by  husband  for 

her  benefit,  not  estop  her  from  showing  to  contrary.  Dunbiw  &  Cq, 
vs,  AftMf,  4JS, 

5.  Clafmant  under  deed  is  estopped  from  denying  its  terms.     Tlkrover  vs. 

Wood,  4s8. 

6.  Complainants  in  bill  to  review  irregular  decree  which  directed  that  cer- 

tain assets  should  be  turned  over  to  foreign  guardian,  having  obtained 
a  decree  against  such  guardian  and  his  securities  for  waste  of  a  por> 
tion  of  the  assets,  are  estopped  from  denying  validity  of  guardian^ip. 
Hoss,  adm'r,  et  aL  V9,  Southwestern  H,  jR,  Co.  et  al.,  ^14. 

7.  Award  upon  bill  to  which  sheriff  was  a  formal  party,  not  estop  him  from 

traversing  recitals  charing  him  with  money,  Colbert,  sh*ff,  vs.  Parish 
&*  Co.  et  al.,  SS4» 

8.  Sale  of  land  held  under  bond  for  titles,  no  deed  having  been  filed,  obligee's 

mere  presence  at  sale,  being  ignorant  of  this  fact,  not  estop.  Upchurck 
M.  Le-wis  et  al,^  621^ 

EVIDENCE. 

1.  Not  competent  to  show  by  parol  a  different  day  of  payment  from  that 

stated  in  note,  unless  omitted  by  accident,  fraud  or  mistake.  Alston 
W,  Wingfield,  admW,  18, 

2.  Sayings  of  persons  in  possession  admissible  to  show  adverse  holding. 

Ozmore  vs.  Hood  6^  Kiddoo,  114. 

3.  Proceedings  of  court  can  only  be  shown  by  records,  unless  they  be  lost 

or  destroyed.     Rutherford  vs.  Crawford,  ij8. 

4.  Transcripts  from  books  of  comptroller  general  and  treasurer,  certified 

under  section  3816  of  Code,  admissible  on  trial  for  embezzlement,  to 
show  failure  of  collector  to  pay  over  taxes.     Shivers  vs.  State,  14^ 

5.  Damages  to  plaintiff*  for  land  taken  for  railroad  pmrposes,  upon  trial  of 

issue  as  to,  proof  of  value  to  railroad  inadmissible.  Selma  H,  and 
D.  R   R.  Co,  vs.  Keith,  178. 

6.  Evidence  of  railroads  having  backed  water  upon  pliuntiff''s  land  inad> 

missible.     Ibid, 

7.  That  witness,  who  was  one  of  a  company,  was  willing  to  give  $6,ooo  00 

for  land  for  their  business,  but  other  members  would  only  give  ^5,50000, 
was  inadmissible.     Ibid, 

8.  That  witness,  by  reference  to  a  book  and  taking  into  consideration  the  fall 

that  could  be  obtained,  concluded  that  a  twenty  horse  power  could  be 
procured,  the  book  not  being  in  court,  was  inadmissibe.     Ibid, 

9.  Actual  value  of  land  appropriated  by  railroad  at  time  of  taking  may  be 

shown  by  opinion  of  witnesses  acquamted  therewith.  Also,  actual 
cash  value  of  mill  shoal,  and  extent  it  was  diminished  by  location. 
Ibid, 
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10.  The  order  of  an  ordinary  levying  a  tax  is  the  best  evidence  of  his  in- 
tention as  to  the  amount  thereof,  his  coversation  to  the  contrary  there- 
of, notwithstanding.      Giibert  et  al,  vn.  County  of  Dougherty ^  igi, 

11.  Paroly competent  to  show  consideration  of  note  by,  where  none  is  ex- 
pressed.    BoytUon  vs.  Twitty  et  al,  admr^s,  214, 

12.  letter  from  book-keeper  of  manufacturing  company  to  defendant,  with< 
out  proof  of  authority,  inadmissible  to  show  goods  not  sold  but  sent  on 
consignment*      Wilcoxen  Afah,  Co,  V9,  Bohanan  dr'  Morgan^  jig, 

13.  Judicial  cognizance  of  what  had  previously  transpired  before  them, 
courts  not  bound  to  take.     Clifton  va.  State,  241, 

14.  Admissions  of  executor  only  competent  as  to  own  acts  after  he  became 
clothed  with  trust.     Godbee^  adm^r,  vs.  Sapp,  28J, 

15.  Receipt  may  be  contradicted  or  explained  by  parol.  IValters  ps,  Odom, 
286  ;  Bell  vs,  Boyd  &*  Brumby^  64J, 

16.  Evidence  unauthorized  by  pleadings,  admitted  without  objection,  may 
be  considered  by  jury.     Artope,  trust,,  et  al,,  w.  Goodall  ex'r,  ji8, 

17.  Illustrate  issue,  all  evidence  tending  to,  admissible.     Baker  V8»  J^ynian, 

18.  Action  for  cotton  taken  from  certain  house ;  record  of  judgment  for 
plaintiff  for  cotton  taken  at  different  time  and  place  irrelevant.  If  not 
clear  that  cotton  sued  for  was  not  covered  by  judgment,  it  should  be 
admitted  and  question  of  former  recovery  left  to  jury.  Newton  Man, 
Co,  va.    Whites,  jg^, 

19.  Agent,  sayings  of,  only  adftiissible  against  principal  when  made  dum 
fervet  opus,     Ihid, 

20.  Admissions  of  widow  admissible  on  question  as  to  misrepresentation  in 
application  for  policy,  in  suit  thereon  for  benefit  of  herself  and  child. 
Southern  Z.  Ins,  Co,  v»,  fVilJtinson  et  al. ,  jjj, 

21.  Bible,  though  not  recognized  as  the  family  bible,  yet  shown  always  to 
have  been  in  possession  of  a  member  of  family,  admissible  on  question 
of  age.     Ibid, 

22.  Docket  kept  by  sheriff,  showing  similar  entry,  admissible  in  support  of 
return  of  service.     Fleming  V9.  Williams  <&*  Co.,  j^6, 

23.  Dying  declarations  of  opinion  inadmissible.     Ratteree  vs.  State,  jyo. 

24.  ResgesUBy  declarations  after  matter  has  wholly  terminated,  inadmissible. 
Ibid, 

25.  Parol  evidence  inadmissible  to  vary  will.  Whitehead^  adm'r,  et  al,, 
t».  Park  et  al,,  57/. 

26.  Opinion  of  chemist,  after  analysis,  admissible  on  issue  as  to  fertilizer 
sold,  but  not  conclusive.      Wilcox,  Gibbs  6r*  Co.  vs.  Hall,  djj, 

27.  Admissions  of  agent  to  bind  principal  must  be  shown  to  have  been 
made  within  scope  of  business.     Ibid, 

28.  Where  several  are  indicted  for  assault  with  intent  to  murder,  and  there 
was  crowd  present  at  commission  of  offense,  evidence  that  some  one 
crid,  "kill  him,"  inadmissible.     Harris  et  al,,  vs.  State,  640, 

29  Parol,  ambiguities,  latent  and  patent,  explainable  by.  Bellvs,  Boyd  &* 
Brumby,  643, 

30.  Copy  deed,  to  introduce,  it  must  be  shown  that  all  reasonable  means  to 
obtain  original,  including  notice  to  produce,  have  failed.  Hadley  vs. 
Bean  et  al,,  &8j, 

EXCEPTIONS— BILL  OF.     See  Practice  in   Supreme  Court,  2-6,  8-10. 
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EXECUTIONS. 

I«  Entry-  of  levy  npon  estabtisiied  copy  oi  fi,  fa,  prevents  a  jadgmcnt's 
becoming  dormant,  even  though  original  be  aftenrards  found  and 
such  copy  set  aside.      Water  Lot  Co.  vt.  Bani  of  Brunswick^  jo, 

2.  Assignee  of  ft,  fa.  against  firm  may  proceed  against  ptopeity  of  any 

partner,  notwithstanding  equities  exisSiiig  between  membcis  tbercof. 
Gammell  xm.  Mulford^  y8, 

3.  Under  acts  transferring  cases  from  old  inferior  comt,  deiic  of  connty 

court  could  issue yf.  fa,  on  judgment  rendered  in  former.  Rmtkerford 
vs,  Crawford,  fj8. 

4.  That  name  of  plaintiff  has  been  twice  changed  by  amendment,  no 

ground  to  quash  execution  on  judgment  obtained  m  suit.     Brockdt, 
for  use,  tw.  Bradford,  sheriff,  2J^ 

5.  Holder  of  junior  notified  shenff  of  intention  to  contest  senior  fi.  fa. 

Surplus  of  fund  over  amount  necessary  to  satisfy  latter  was  paid  to 
junior.  Pending  contest  defendant  in  >f.  fa.  cfied.  Widow  appGcd 
for  year's  support  out  of  fund  in  Serin's  hands.  Error  in  the  conn 
so  to  order,  and  further  to  direct  that  sheriff  pay  amounr  due  on  senior 
fi,  fa.  or  be  attadied.  Subsequent  facts  could  not  affect  liability  of 
sheriff  as  it  existed  at  time  of  appropriation  of  sorpios  to  jmam  /i,fm. 
Ibid, 

6.  Tax  fi,  fa.  for  less  tfian  $50  cx>,  with  entry  of  levy  on  land  unsigned* 

inadmissible  without  proof  that  levy  was  by  some  authorised  person. 
Recital  in  deed  that  sheriff  made  levy,  not  such  proof,  ymus,  yr,^ 
M.  Easiey  it  a/.,  4^4,  • 

EXECUTORY  DEVISE.     See  Wills,  6,  7. 
FERRY.     Site  Roads  and  Brid^a,  4. 
FINES,     See  Criminal  Law,  jj,   - 
FRAUDS—STATUTE  OF.     See  Contracts^  4,^. 

GARNISHMENT. 

1.  Plaintiff  not  entitled  to  judgment  against  garnishee  where  answer  was 

filed  in  vacation  subsequent  to  first  tenn  after  service  of  summons,  and 
before  judgment  against  defendant.  Curry  «f.  Nati^ual  Bas^  of 
Augusta,  3^, 

2.  Where  answer  admits  indebtedness,  but  sets  up  indebtedness  of  defend- 

ant to  garnishee  of  larger  sum,  and  plaintiff  claims  judgment  becaive 
latter  indebtedness  is  not  due,  and  such  fact  does  not  appear  frm  the 
pleadings,  plaintiff  must  traverse  answer.     Ikid. 

3.  Garnishee  discharged  by  answer  is  entitled  to  judgment  for  cost     Rid, 

4.  Garnishee  discharges  himself  by  answer,  of  which  there  is  no  traverse. 

Subsequently  a  second  summons  is  served  under  which  he  reCnms 
Money  into  court.  No  lien  attached  under  first  summons.  Damids 
vs,  Meinhard  Bros,  &*  Co,  et  al. ,  3S9- 

5.  If,  intermediate  the  answer  to  first  summons  and  service  of  second,  the 

claim  due  defendant,  collected  by  garnishee,  was  trlibfeired,  tibe  trans- 
feree is  entitled  to  fund.     Jhid, 

6.  Process  directed  to  A,  agent  of  a  corporation,  not  bind  debt  dne  finom 

corporation  to  defendant  unless  agent  has  fund  in  his  hands,  ^  3id^ 

GUARDIAN  AND  WARD.  , 

I,  That  guardian  is  in  debt  to  ward,  gives  latter  no  lien  on  hiscrtatewaks 
fund  can  be  traced.    Vason,  trustee,  et  al,,  V9.  Bell,  adsifx^  atai.^  4t6m 
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2,  Bill  filed  affecting  interest  of  non-resident  minor  legatees  who  appear 

by  guardian  appointed  by  proper  court  of  their  residence  ;  decree  ren- 
dered thereon  without  appointment  of  guardian  ad  litems  irregular  but 
not  void.     Ross,  aeini^r,  et  al.,v».  Southwestern  R.  R.  Co,  et  at,, ^14, 

3,  Courts  of  state  of  residence  of  minors  have  jurisdiction  to  appoint  guar- 

dian as  to  property  they  may  have  or  acquir6  there,  whether  their  legal 
domicil  or  not.     Ibui, 

4,  Foreign  guardian,  if  authorized  by  law  of  state  of  appointment,  may 

sell  and  transfer  stock  in  railroad  company  in  this  state  without  appli- 
cation to  courts  here.     Ibid, 

HABEAS  CORPUS.     See  Municipal  Corporations,  ii. 

HOMESTEAD. 

1.  Part  payment  on  land,  and  improvements,  not  entitle  vendee  to  home- 

stead in  any  part  thereof  as  against  balance  of  purchase  money.  De- 
preciation of  value  not  affect  question.     Cook  t}«.  Crocker^  66, 

2.  Proceeds  of  homestead  invested  in  other  property,  but  by  mistake  title 

taken  to  wife  as  free  tRider,  purchaser  thereof,  with  notice,  will,  in 
equity,  hold  to  same  use  as  was  the  homestead.  Murray  vs.  Sells,  for 
use,  2J7. 

3.  Return  of  appraisers  and  approval  of  ordinary  on  homestead,  unap- 

pealed  from,  conclusive  upon  applicant  as  to  value.      Thrasher  vt, 
SettiSf  ^07. 

4.  Note  of  purchaser  renewed  in  hands  of  transferree  by  new  note  with 

security ;  not  such  novation  as  relieves  hontestead  from  liability  there- 
for.     Wofford  vs.  Gaines,  48^, 

5.  Homestead  subject  to  debts  created  prior  to  July,  1868.     Ibid, 

5.  Judgment  setting  homestead  apart  not  conclude  creditors  to  whose  debts 
homestead  is  subject.     Ibid, 

HOMICIDE— ACTION  FOR.     See  Parent  and  Child,  j. 

HUSBAND  AND  WIFE. 

1.  Determines  at  death  of  husband,  trust  for  sole  use  of  wife  does.     Cough- 

lin  et  al,  vs.  Seago,  2^0, 

2.  Proceeds  of  homestead  invested  in  other  property,  but  by  mistake  title 

taken  to  wife  as  free  trader,  purchaser  thereof,  with  notice,  will, 
in  equity,  hold  to  same  use  as  was  the  homestead.  Murray  vs.  Sells, 
for  use,  2S7, 

3.  Although  words  of  deed  or  will  do  not  create  separate  estate,  yet  if  hus- 
*  band  accepts  appointments  of  trustee  and  acts  thereunder,  wife  may 

maintain  bill  against  his  legal  representative  for  the  property.    Artope, 
*      trust,,  et  al,,  vs,  Coodall,  ex*r,ji8, 

4.  Trust  for  life  of  wife,  remainder  over,  income  from  property  belongs  ex- 

clusively to  wife.     Ibid, 

5.  Property  purchased  with  such  income,  and  title  taken  to  trustee  for  wife, 

protected  from  marital  rights  of  husband,  though  no  technical  separate 
estate  was  created  by  the  deed.     Ibid, 

6.  Action  by  trustee  for  married  woman,  not  abate  on  her  death,  where 

there  is  no  administration,  but  proceeds  for  use  of  those  entitled. 
Ibid, 

7.  Purchasers  who  do  not  claim  under  husband,  cannot  set  up  his  marital 

rights  to  protect  their  claim  to  prc^rty  of  wife,  when  he  could  not 
assert  them,     Ibid^ 
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8.  Alitor,  if  they  claimed  under  husband,  and  deed  to  wife  created  no  sep- 

arate estate,  though  they  never  saw  such  instrument.     lUd, 

9.  Covenant  to  stand  seized  of  a  sum  of  money  to  nse  of  intended  wife 

and  children,  accompanied  by  pledge  and  mortgage  of  entire  estate, 
by  solvent  husband,  creates  a  lien  valid  against  creditors  present  and 
future.  But  as  to  property  thereafter  acquired  invalid.  Vason,  trust.<, 
et  al.  vJt.  Bell,  adm'x,  et  aL,  416, 

10.  Where  trust  is  enforced  in  favor  of  one  within  marriage  consideratiott, 
it  will  be  enforced  for  benefit  of  volunteers.     Ibid, 

11.  Marriage  settlement  cannot  divest  legal  liens  already  acquired.     Ibid, 

12.  Whether  husband,  by  settlement,  disabled  himself  from  paying  debts, 
question  of  fact.     Ibid, 

13.  Section  1783  of  Code,  which  protects  separate  estate  of  wife  against 
debts  of  huA>and,  covers  property  acquired  by  her  under  act  of  1866 
and  constitution  of  1868.     Dunbar  &*  Co.  vs.  Afize,  ^jj. 

14.  Mortgage  by  married  woman  which  recites  that  debt  was  contracted  by 
husband  for  her  benefit,  does  not  estop  her  from  showing  to  cootraiy. 
Ibid, 

15.  Divorce,  confessions  to  acts  of  adultery  since  marriage,  not  authoritt. 

Wootfolk  V9.  Woolfolk,  66i. 

16.  Divorce,  libelant  incompetent  to  prove  adultery  on  part  of  respondent. 
Ibid, 

IDEM  SONANS.     See  Criminal  Law,  43, 

ILLEGALITY. 

1.  Forthcoming  bond  unnecessary  unless    defendant  wishes  to  replevy; 

nor  is  payment  of  costs  on^.  fa,  condition  precedent  to  acceptance  of 
affidavit.     Tarter  ei  aL  tw.  Tarter,  f&r  use,  4J, 

2.  Execution  proceeding  to  collect  fees  due  thereon,  not  stopped  by  ille- 

gality on  ground  that  plaintiff  has  agreed,  for  value,  to  indulge,  or  that 
such  fees  have  been  paid,  unless  payment  was  made  by  the  defendant. 
Ibid. 

3.  That  debt  on  which  judgment  is  based  was  illegal,  or  that  plaintiff  Wtt 

an  illegal  holder  of  it,  cannot  be  set  up  by  illegality.  CAaney  it. 
Carrigan,  84. 

4.  Payment  set  op  and  plaintiff  in^.  fa,  dead,  defendant  b  incompetent 

witness.     Ibid. 

5.  Judgment  and  A.  y^.  not  follow  declaration  and  verdict,  illegality  the 

proper  remedy.     Lenoard  et  al,  v».  Collier,  j8'/. 

6.  Second  illegality  only  lies  for  cause  not  known  at  time  of  filing  fiist. 

Ibid, 

7.  Tax^.  fa.  about  to  be  enforced  against  persons  not  within  ordinance,  iteB- 

edy  is  by  illegality.   Goodwin  et  al.  v$.  Mayor,  etc. ,  of  Savannah,  410. 

8.  Forthcoming  bond,  failure  to  give,  no  ground  of  dismissal     Wynm  m* 

Knight,  s68, 

IMPEACHMENT  OF  WITNESS.     See  IVUness,  j,  4. 
INDICTMENT.     See  Criminal  Law 2,  24, 38, 

INDORSEMENT, 

I.  Act  authorizing  municipal  corporation  to  subscribe  to  stodt  in  xiStmH^ 
and  to  issue  bonds  to  pay  for  ^ame,  no  authority  to  indorse  boads  «f 
railroad  company.     Blake  et  al,  w.  Mayor ^  etc.,  of  Mae&m  ei  «A,  rpu 
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2.  Street  railroad  company,  indorsement  of  bonds  of,  not  within  ordinary 

administrative  powers  of  a  municipal  corporation.     /Hd, 

3.  To  action  on  indorsement  of  judgment  to  be  liable  if  defendant  proves 

insolvent,  a  plea  denying  insolvency  is  not  in  abatement.  Pa/mour, 
for  ttse^  v$.  Palmour,  j8f, 

4.  Note  payable  "  at  Hoyt  &  Jones  **  not,  on  its  face,  made  for  negotiation 

at  chartered  bank.  Nor  does  allegation  in  declaration  that  plaintiffs 
were  bankers  doing  business  under  name  of  Hoyt  &  Jones,  show  such 
fact.     Salmons  6f  Alexander  vs,  Hoyt  6*  yones^  ^gj, 

INJUNCTION.    See  Equity,  7-149  18,  sir-rf,  jg,  30,  S4f  3^,  40,  41. 

INSURANCE, 

1.  Action  agiainst  company  for  damages  for  failure  of  agent  to  renew  policy 

according  to  promise,  must  allege  that  premium  was  left  with  agent  or 
that  it  was  paid  or  tendered.  Croghan^  trustee^  w.  N,  Y.  Under- 
writeri  Agency^  log, 

2.  Holder  of  policy  may,  after  loss,  assign  interest  therein  to  creditor  suffi- 

cient to  cover  debt.     Daniels  w.  Meinhard  Bros,  &*  Co.,  et  al.^  Jjg, 

3.  Several  companies,  by  common  name  and  agent,  issued  policy  which 

stipulated  that  each  should  be  liable  for  one-fourth  of  loss.  A  joint 
action  may  be  maintained  against  them  and  the  verdict  moulded  to 
conform  to  contract.     Sutherlin  os.  Underwriters^  Agency^  442, 

4.  Policy  for  benefit  of  wife  and  child ;  in  suit  therqon  admissions  of  widow 

admissible  on  question  of  misrepresentation  in  application.  Southern 
Life  Insurance  Company  vs.  IVilkinson  et  al, ,  jjj. 

5.  Delay  of  several  months  in  giving  notice  of  death,  is  not  an*  unreason- 

able time.     Ibid, 

6.  At  whose  instance  insurance  was  procured,  etc.,  may  be  considered  by 

jury  in  looking  into  question  of  fraudulent  representations.     Ibid, 

7.  Question  whether  applicant  evor  had  any  serious  illness,  local  disease, 

affection  or  personal  injury  ?  the  adjective  serious  qualified  each  of  the 
terms  which  followed.     Ibid, 

8.  Under  Code,  represeptations  in  application  for  insurance  are  covenanted 

to  be  true.  Any  variation  by  which  the  nature,  extent  or  character  of 
risk  is  changed,  invalidates.     Ibid, 

9.  Interest,  slight  or  contingent,  legal  or  equitable,  may  be  insured.    Fenn 

vs.  New  Or,  M,  Ins,  Co,^  ^78, 

I NTERROG  ATORIES. 

I,  Place  of  execution  must  appear.     JVannack  vs.  Mayor,  etc.,  of  Macon, 
162, 

2^  Depositions  taken  because  of  age  of  witness,  discretion  of  court  in  send- 
ing for  him,  not  controlled.     Baker  vs.  Lyman,  ex'x,  jjg, 

JOINT  AND  SEVERAL  LIABILITY.     See  Contracts,  6. 
JUDICIAL  COGNIZANCE.     See  Evidence,  /j. 
JUDICIAL  SALE.     See  Levy  and  Sale, 
J  U  DGE.     See  Courts,  3,  4, 

JUDGMENTS. 

I.  Judgment  upon  warrant  sued  out  by  plaintiffs  prior  to  action  of  eject- 
ment^ against  defendant  as  a  tenant  at  sufferance,  where  a  counter-affi« 


1U  INDEX. 


davit  denying  such  tenancy  was  filed,  is  conclusive  of  fact  that  defend- 
ant did  not  hold  as  their  tenant,     Tomiinsan  et  al,  vs.  Driver,  9. 

2.  Pending  suit  by  corporation,  name  was  changed  by  ad  of  legislature,  if 
corporators  should  consent,  but  judgment  was  entered  in  the  old  name ; 
it  is  too  late  for  defendant  to  set  up  that  there  was  no  such  corporation, 
especially  if  he.  fails  to  make  il  appear  that  the  corporators  acceplted 
the  new  name.     WaUr  Lot  Co.  vs.  Bank  of  BruKsioick,  jo, 

3«  Dormant,  entry  of  levy  upon  established  copy  of  ^.  fa,  prevents  judg- 
ment's becoming,  even  though  origiqal  be  ^terwards  found  and  such 
established  copy  set  aside.     Ibid, 

4.  Dormant  judgment  act  was  suspended  from  November  5061,  1S60,  to 

July  21st,  1S68.  McClaren  vs.  AfcCarty,  41;  Rodgers et.  Beli d  al.,g4. 

5.  Limitation  act  of  1S69  not  affect  judgment  not  dormant  at  its  passage; 

plaintiff  has  three  years  after  dormancy  to  sue  out  Ji.  fa.    Ibid. 

6.  Attorneys  have  same  control  over  judgments,  to  extent  of  fees,  that  cli- 

ents have ;  no  person  can  satisfy  the  same  until  such  fees  are  paid. 
Tarvtr  et  al.  vs.  Tarver,for  use,  4J, 

7.  It  is  in  the  discretion  of  the  court,  during  the  term,  to  open  a  jadgment. 

Estes  vs.  Ivey,  sh'ff^  et  al.,  ^2;  IValton  t».  yones,  adm*r,  gt. 

8.  Renewal  of  suit,  for  purposes  of,  dismissal  dates  from  time  affinnance  bj 

supreme  court  was  made  judgment  of  superior  court.     Cohen  6^  Men- 
ko  vs.  So.  Ex.  Co.,  128. 

9.  Where  the  minute^  fail  to  disclose  that  a  jury  was  impanneled  and  fw^B, 

a  verdict  and  judgment  entered  during  that  term  are,  prima  faae, 
void.     Rutherford  vs,  Crawford,  ij8» 
\0,  Whether  such  defect  can  be  cured  by  an  entry  nunc  pro.  /immvm  against 
purchaser  from  defendant,     Quare  ?    Ibid. 

11.  Defective  service,  judgment  not  set  aside  on  account  thereof  after  ac- 
quiescence for  six  years.     Hill  vs.  Hatcher,  ggi, 

12.  Defective  service  of  original,  no  ground  to  set  aside  judgment  at  in- 
stance of  defendant  in  second  original.     IbU. 

13.  Foreclosure  of  mortgage,  four  years  possession  by  pnrdiaser  after,  not 
discharge  from  lien.     Hays  v»«  Reynolds  e£r^  328% 

14.  Motions  to  vacate  orders  setting .  aside  judgments  becanse  for  slave 
debts  and  dismissing  suits  for  failure  to  file  affidavit  as  to  pcymcnt  ef 
taxes,  must  be  made  within  that  period  in  which  the  right  of  action 
growing  out  of  the  matter  sub  judice  would  be  barred,  Hambritk, 
adnCr  vs.  Crawford,  jj2 ;  Mosely  vs.  Mitchell,  trust.,  et  cU.,  JS^. 

15.  Action  against  administrators  of  principal  of  note  and  lecsirity;  ver> 
diet  for  plaintiff  and  judgment  against  "defendants/*  oontaiMg.no 
"words  that  it  should  be  levied  of  the  goods,  etc.,  in  the  hands  of  saA 
administrators.  Judgment  not  void,  but  iiregular  and  aiprndafalr. 
Lcnoard  et  al.  vs.  Collier,  j8^, 

16.  Former  recovery  pleaded ;  doubtful  whether  record  offered  to  sustain 
covers  matter  in  controversy,  it  should  be  admitted,  and  questioB  left 
to  jury.     Newton  Man.  Co.  vi.  fVhites,  jgj. 

17.  Homestead,  return  of  appraisers  with  approval  of  ordinary  aata,  Mh 
appealed  from,  conclusive  on  applicant  as  to  value.  Tkrashgftifs.  Bet" 
lis,  4Qy. 

18.  Excepted  to  as  final  judgment,  order  dismissing  attachment  wn  1m^ 
where  there  has  been  no  replevy,  though  defendant  has  apptiirn  wA. 
pleaded.     Sutherlin  vs.  Underwriters*  Agency,  442. 

19.  Suit  against  four  dismissed  for  misjoinder,  but  plaintiff  pcOB^Itod  to 
amend  by  striking  out  three,  thus  retaining  suit  against  nne.     ***^    '     ^ 
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is  final  judgment  which  may  be  excepted  to  though  amended  declara- 
'     tion  be  still  pending.     Ibid, 

30.  Levy  dismissed  by  judgment  of  court,  though  on  illegal  ground,  plain- 
.  tiff  cannot  proceed  to  trial  of  claim  under  same  levy.     Patterson  vs, 
Bagley^  483. 

21.  Homestead,  judgment  setting  apart,  not  conclude  creditors  to  whose 
debts  it  is  subject.      Woffcrd  vs.  Gaines,  48*;, 

22.  Confession  by  attorney  whose  name  appeared  on  docket  seven  years 
previous  to  motion  to  vacate,  and  the  attorney  having  since  died,  re- 
quires strongest  testimony  to  show  absence  of  authority.     Even  then,  ^ 
it  should  appear  what  the  defense  was.     Daeani^  ex'r  ei  al,  pi.   Carl- 
ton,4gi, 

23.  Irregular  decree,  rights  obtained  under,  protected.  Ross  et  al.  ps, 
Scuthwestertt  R,  R,  Co,  et  al,  J14, 

24.  Scire  facias  \.o  revive  judgment  not  dormant;  that  judgment  became 
so  pending  proceeding,  not  prevent  dismissal.  Shepherd,  McCreery 
&"  Co.  vs.  Ryan,  ex*r,  j6j. 

25.  Scire  facias  to  revive  judgment  not  dormant,  and  to  make  executor  of 

defendant  a  party ;  may  proceed  for  latter  purpose,  and  if  judgment 
become  dormant,  the  executor,  having  been  made  party,  may,  by 
amendment  be  required  to  show  cause  against  revival.     Ibid, 

JURISDICTION. 

'I.  Concurrent  jurisdiction  given  to  courts  of  law^not  deprive  equity  of 
jurisdiction  it  originally  had.    Hardeman  dr*  Sparks  va.  Battersby  j6, 

2.  Where  courts  have  concurrent  jurisdiction,  that  first  obtaining  will  re- 

tain,    Ibid^ 

3.  Bill  in  equity  must  be  filed  in  the  county  of  the  residence  of  the  defend- 

ant against  whom  substantial  relief  is  prayed.  Smith  vs,  Homsby  et 
al.,  182, 

4.  Misdemeanors,  concurrent  jurisdiction  over,  may  be  conferred  on  other 

courts  than  superior,  but  cannot  be  denied  to  latter.  Porter  vs.  State, 
^j6  ;   Clifton  vs.  State,  241,  * 

5.  Foreclosure  of  mortgage  on  realty  should  be  in  county  where  land  lies. 

HackenhuU  vs,  IVcstbrooh,  28 j, 

6.  Will  admitted  to  probate,  jurisdiction  to  set  aside  vested  exclusively  in 

court  of  ordinary.     Tudor  et  al,  vs,  yaMes,  adm^r,  302, 

7.  Suit  against  railroad  company  in  county  other  than  that  of  principal 

office,  although  defendant  may  have  pleaded  to  merits,  onus  on  plain- 
tiff to  show  that  contract  was  made  or  to  be  performed  in  county  of 
•     suit.     Georgia  R,  R.  &*  B*g  Co.  vs,  Seymour,  adm*r,  4gg, 

8.  Courts  of   state  of  residence   of  minors  have  jurisdiction  to  appoint 

guardians  as  to  property  they  may  have  or  acquire  there,  whether  such 
state  is  their  legal  domicil  or  not.  Ross,  adm*r,  et  al.,  vs.  Southwest- 
em  R,  R.  Co,  etal.,^/4, 

JURY. 

1.  That  one  of  the  grand  jurors  who  found  indictment  was  an  alien,  good 

plea.     Reich  vs.  State,  /j, 

2.  Juror  failing  to  answer  after  jury  wac  stricken  but  before  sworn,  not  er- 

ror to  order  panel  filled  and  a  restrike.     Clifton  vs.  State,  24/. 

3.  That  names  of  one  or  more  jurors  who  tried  murder  case  were  not  on 

lists,  no  ground  of  new  trial.     Edwards  vs.  State,  428. 

4«  Judges  of  the  law,  jurors  are  so  far  as  to  apply  instructions  given  them 
to  the  facts     Ibid, 


72©  INDEX. 


5.  Real  name  "  Barry/*  bat  on  lists  **  Bcny"  by  which  last  he  is  gener- 

ally known,  not  error  to  put  on  defendant.     Jkateree  cv.  St^tU,  3-70. 

6.  Plea  that  grand  jury  at  previous  term,  who  found  indictment,  were  not 

sworn,  court  may  determine  such  issue  from  inspection  of  minutes. 
Bird  V9,  Statet  602, 

7.  Where  minutes  show  that  grand  jury  retired,  selected  foreman,  returned 

into  court  and  were  duly  impanneled,  it  implies  that  they  were  sworn. 
Ibid, 

JUSTICE  OF  THE  PEACE.     Sec  AppeiU;  Costs,  6, 
LABORER'S  LIEN.     See  Lim,  1-4,  to. 

LAND. 

1.  Lower  lot  owes  servitude  to  higher  to  receive  water  which  naturaly  runs 

therefrom.     Goldsmiih  ot.  £lsat.  May  <&*  Co,^  tB6* 

2.  Purchaser  of  mill  tract  gets  with  it  right  to  back  water  to  extent  vendor 

had.    Baker  et  al,  vs.  McGuire,  24s. 

3.  Overflow  may  be  made  greater  by  repairs  to  dam  or  boilding  of  new 

one,  provided  height  is  not  increased.     Ihid. 

4.  Possession  by  another  is  notice  to  purchaser  of  his  claim.     Franklin^ 

Reid  &'  Co,  vs.  Nerosom  et  al.,  jSo  ;   IVingfieU,  adm*r,  Bf.  Darvis,  djj. 

5.  Where  lot  was,  by  deed,  made  permanently  chargeable  with  expense  to 

be  incurred,  such  charge  constituted  covenant  running  with  land  an'd 
attached  wherever  title  might  be.  Howard  Man.  Co.  vs.  Water  Lot 
Co.,  68g. 

6.  Distinction  between  personal  covenant  and  covenant  running  with  land. 
•       Ibid. 

LANDLORD  AND  TENANT.     See  Ejectment,  4, 5. 

LAWS. 

1.  Repeal  of  law  revives  former  act,  when.     In  re  Bradford,  clerJk,^2. 

2.  Act  legitimating  child,  aad  deed  subsequently  made  by  parent  to  him  as 

such  child,  presumed  to  have  been  passed  on  application  of  parent. 
Thrower  ts.  Wood,  4^8. 

3.  Repeal  law  not  inconsistent  therewith,  adoption  of  Code  does  -not, 

though  not  embodied  therein.     Gautt  et  al.  vs»  Waliis,  6js* 

LEVY  AND  SALE. 

1.  Possession  held  under  bond  for  titles  and  part  of  purchase  money  paid, 

entire  interest  stipulated  in  bond  may  be  levied  on,  but  notice  that 
such  is  the  extent  of  the  levy  must  be  given  to  the  holder  of  the  legal 
title.     Estes  vs.  Ivty,  sheriff,  et  al,^  J2. 

2.  If  no  such  notice  be  given,  nothing  is  sold  but  the  interest  of  the  de- 

fendant, and  the  vendor  cannot  claim  proceeds  on  ground  that  par- 
chase  money  is  tiot  paid.     Ibid. 

3.  Cotton  levied  on  turned  over  by  defendant,  without  sale,  to  be  credited 

on  execution ;  sheriff  not  liable  to  holder  of  older  yf.  /a,  sahseqacnOy 
placed  in  his  hands.     Thomqs  vs.  yohnson,  sheriff,  6g. 

4.  Assignee  of  Ji.  fa.  against  firm  may  proceed  against  property  of  any 

partner  irrespective  of  equities  existing  between  membeis  tfacjrcor. 
Gammellvs.  Mulford  et  al.^  y8. 

5.  Mere  notice  to  sheriff  to  hold  'up  money  collected  under  process,  oat 

justify  sheriff  in  retaining  it.     Strickland  vs.  Smith,  79. 
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6.  Purchaser  failing  to  comply  with  bid  at  administrator's  sale,  liable  for 

difference  on  resale.     Daniel  va.  yaekson  et «/.,  adm'rs,  87, 

7.  Advertised  terms  altered  at  sale ;  to  hold  purchaser  liable  for  difference 

on  resale,  actual  notice  to  him  must  be  shown.     Ibid, 

8.  Entry  of  levy  on  land  unsigned  is  good  if  signature  be  attached  during 

official  term  of  the  deputy  sheriff,  or  if  afterwards  perfected  under  an 
order  of  court :  or  the  mistake  may  be  shown  by  evidence  in  any  case 
where  the  validity  of  such  levy  is  attacked.  Rutherford  w.  Craw- 
ford^ ij8, 

9.  Execution  against  two,  levy  on  land  "  on  wlich  defendant's  family  now 

lives,"  should  be  dismissed  as  too  uncertain.     Anderson  vs.  Lee,  ex^r, 
i8g. 

10.  Several  lots  levied  on  and  sold  separately,  all  for  less  than  fi,  fa,, 
question  of  excessive  levy  did  not  arise.      Van  Dyke  v<.  Martin  et  ai., 

11.  Inadequacy  of  price  not  invalidate  judicial  sale.     Jbid» 

12.  Charge  in  bill  that  purchasers  combined  with  sheriff,  to  deter  persons 
from  bidding,  prevents  chancellor  from  dismissing,  however  satisfied 
he  may  be  of  its  want  of  truth.     Ibid, 

13.  Superior  lien  in  existence  to  that  in  hands  of  sheriff,  no  excuse  for  fail- 
ure to  sell.      Tarver  et  aL  V9.  Fleming,  ^97.  , 

14.  Tax  fi.fa,  for  less  than  $50  00,  with  unsigned  levy  on  land  thereon, 
inadmissible  in  support  of  sheriff's  deed,  without  proof  that  levy  was 
by  authorized  officer.  Nor  is  recital  in  deed  that  levy  was  made  by 
sheriff  such  proof.     Janes,  Jr,,  V9,  Eeasley  et  aL,  4J4, 

15.  Advertisement  of  sale  under  izxfi.fa,  for  thirty  days,  sufficient  under 
charter  and  ordinances  of  Rome,  in  1863.  Mitchell,  trustee,  va.  King, 
470. 

16.  Void  process,  levy  and  sale  under;  plaintiff  in^.  fa,  liable  for  tres- 
pass, though  sale  was  also  under  \egz\fi,fa,     Boyd  10a,  AIerriam,^6i, 

17.  Bond,  to  make  sale  of  land  held  under  valid,  deed  must  be  filed  and 
recorded  prior  to  levy.     Upchurch  va.  Lewis  et  at,,  621, 

18.  Mere  presence  of  obligee  at  sale,  he  being  ignorant  of  failure  to  file 
and  record  deed,  not  estop  him.     Ibid, 

19.  Declaration  by  common  agent  of  administrator  and  purchaser,  at  sale, 
that  sale  was  made  to  perfect  title  of  person  for  whom  land  was  bid 
off,  renders  sale  open  to  review.     Nosworthy  et  at,  va,  Bliztard,  668. 

20.  Title  nevertheless  protected  to  extent  that  purchase  was  of  value  to 
estate.     Ibid, 

LIEN. 

s .  Laborer's  lien  does  not  attach  through  work  done  by  other  persons  hired 
by  creditor.     Cochran  va.  Swann,  jg, 

2.  To  authorize  recovery,  plaintiff  must  show  what  work  was' done  by  him 

individually  and  the  value  thereof.     Ibid, 

3.  Proceeding  on  lien  cannot  be  amended  into  ordinary  action.     Ibid. 

4«  Decree  in  case  to  which  laborer  was  not  a  party,  no  adjudication  that 
lien  of  complainant  was  superior  to  his.    Tarver  et  al,  va.  Fleming,  2^7. 

5«  Mortgage,  judgment  of  foreclosure,  four  years  possession  by  purchaser 
after,  not  discharge  from  lien  of.     Hays  va.  Reynolds  ex'r,j28. 

6.  Covenant  to  stand  seized  of  a  sum  of  money  to  use  of  intended  wife 
and  children,  accompanied  by  pledge  and  mortgage  of  entire  estate, 
by  solvent  husband,  creates  a  lien  valid  against  cr^itors,  present  and 
future.      Vason,  trustee,  et  al,  va.  Bell,  adm^x,  et  al,,  4/6, 
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7.  Property  thereafter  to  be  acquired,  lien  to  operate  on  is  on  mere  possi- 

bility, and  invalid.     Ibid, 

8.  Trust  money  creates  no  lien  unless  it  can  be  traced.     Ibid, 

9.  Marriage  settlement  cannot  divest  legal  liens  already  acquired.     Ibid, 

10.  Laborer  employed  by  another  mechanic  to  work  on  building,  who  ac- 
cepts from  employer,  in  discharge  of  indebtedness,  owner's  note,  has 
no  lien.     Ibid, 

11.  Machinist's  lien  cannot  be  enforced  as  lien  against  steamboat,  bat  as 
mechanic's  lien.     Cokimbus  I,  W,  Co,  vi,  Loudon,  assigme,  4jj, 

12.  Counter-affidavit  unnecessary  to  enable  defendant  to  move  to  quash 
summary  execution.     Ibid, 

13.  Q.  buys  from  C,  paying  part  of  purchase  money  and  taking  bond  for 
titles.  He  sells  part  of  land  to  L,  who  pays  price.  F.  R.  &  Co.,  for 
Q. ,  advance  to  C.  balance  of  purchase  money,  who  thereupon  convey 
to  Q.,  the  latter  immediately  conveying  to  F.  R.  &  Co.,  to  secure  them : 
Neldf  that  F.  R.  &  Co.,  stand  in  the  place  occupied  hy  C.  as  to  pur- 
chase money  advanced.  They  are  entitled  to  decree  for  sale  of  land 
not  sold  by  Q  ,  and  if  that  be  insufficient,  then  for  sale  of  balance. 
Franklin\  Reid  &*  Co,  vs.  Newsoth  et  al,^  j8o, 

LIMITATIONS— STATUTE  OF. 

1.  Especially  should  a  demurrer  to  a  bill  be  overruled,  where,  if  sustained, 

complainant  would  be  barred.    Hardeman  6*  Sparks  vs.  BntUrsby,  jb, 

2.  Judgment  not  dormant  at  passage  of  limitation  act  of  1869,  not  affi^rted 

thereby;  plaintiff  has  three  years  from  dormancy  to  sue  out  sci,fa, 
McClaren  vs  McCarty^  41, 

3.  Deed  made  in  1863  when  land  was  in  adverse  possession  of  third  per- 

son ;  action  brought  on  warranty  after  January  1st,  1870,  barred  by  act 
of  1869.     Durandvs,  IVilHams,  76. 

4.  Renewal  of  suit  within  six  months  from  date  that  affirmance  of  dismissal 

by  supreme  court  was  made  judgment  of  superior  court,  though  no 
supersedeas  was  obtained,  not  barred.  CoheH  &*  Menko  vs.  So,  Ex, 
Co,,  128, 

5.  Though  complainant  purchased  land,  taking  bond  for  titles  thereto  prior 

to  June  1st,  1865,  yet  if  the  acts  of  which  he  complains,  tnaspired 
after  that  time,  though  growing  out  of  original  purchase,  he  is  not 
barred  by  act  of  March  16,  1869.     Smith  vs.  Homsby  et  at.,  rSs, 

6.  Statutory  liability  not  created  by  subscription  to  stock  of  company  incor- 

porated by  act  of  legislature.     Georgia  Man,  and  P,  M,  Co,  w.  Amis, 

228, 

7.  Mortgage,  judgment  of  foreclosure  of,  four  years  possession  by  puzcbtser 

after,  not  dischaige  from  lien  of.     Hays  vs  Reynoldsy  ex'r,jjt8, 

8.  Motions  to  vacate  orders  setting  aside  judgments  because  for  slave  debts 

and  dismissing  suits  for  failure  to  file  affidavit  as  to  payment  of  taxes, 
must  be  made  within  that  period  in  which  the  right  of  action  growing 
out  of  the  matter  sub  judice  would  be  barred.  Hambrick,  adm^r,  «•• 
Crawford t  j^2  ;  Mosely  vs,  Afitchell,  trustee,  et  ai,,jj6, 

9.  Fraud,  that  plaintiff  has  been  deterred  from  his  action  by.  no  reply  to 

prescriptive  title,  unless  defendant,  or  those  under  whom  he  dauns, 
have  been  guilty,  or  had  knowledge  of  such  fraud.  Ross,  Mdm*r^  et^Lp 
vs.  Central  R.  R.  and  B'k'g  Co.,  jyi, 

10.  Limitation  act  of  1856,  and  s(^ction  2688  of  Code,  as  to 
against  unrepresented  estates,  apply  to  causes  of  action  existing  at' 
of  passage  of  act  of  1 856,  so  far  as  to  require  such  estates  tobe 
sented  within  five  years.     Ibid, 
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LOST  PAPERS.     Sec  Judgments,^, 

MACHINIST'S  LIEN.     See  Lien,  it,  12. 

MARKET.     See  Municipal  Corporations ,  to, 

MARRIAGE  SETTLEMENT.     See  Husband  and  m/e,s-s,  7-12. 

MINUTES.     See  Courts,  /. 

MISTAKE.     See  JS^uify,  20,  22,38;  Sales,  /.  , 

MORTGAGE. 

1.  Bankruptcy  of  mortgagor  and  claim  of  mortgaged  property  as  home- 

stead, mortgagee  never  having  entered  bankrupt  court,  no  ground  to 
stay  proceedings  of  foreclosure.     Hatcher  vs,  yones,  208, 

2.  Foreclosure  on  realty  must  be  in  county  where  property  lies.     Hacken- 

hull »«;  Westbrook,  28J, 

3.  Judgment  of  foreclosure,  four  years  possession  by  purchaser  after,  not 

discharge  from  lien.     Hays  va,  Reynolds,  ex^r,  J28.  > 

4.  Prescription,  title  by,  claimant  obtains  who  holds  for  seven  years  under 

independent  title.  Aliter,  if  privy  in  estate  with  mortgagor.  Slokes 
VS,  Maxwell  et  al.,  6^y, 

MUNICIPAL  CORPORATIONS. 

1.  City  council  of  Columbus  has  no  jurisdiction  to  try  for  offense  of  keep- 

ing open  tippling-house  on  Sabbath  day.     Reich  vn.  State,  /j. 

2.  Act  authorizing  subscription  to  stock  of  railroad  and  to  issue  bonds  to 

pay  for  same,  no  authority  to  indorse  bonds  of  railroad  company. 
Blake  et  al,  V8,  Mayor,  etc,  of  Macon  et  al.,  172, 

3.  Neither  the  act  of  1871  amending  charter  of  Macon,  nor  act  of  1874 

regulating  manner  in  which  municipal  corporations  shall  issue  bonds, 
authorizes  the  issue  of  any  for  which  there  is  not  other  special  legisla- 
tive authority.     Ibid, 

4.  Indorsement  of  bonds  of  a  street  railroad  company,  not  within  ordinary 

administrative  powers  of  a  municipal  corporation.     Ibid, 

5.  Streets,  failure  to  work  on,  Mayor,  etc.,  of  Dalton  may  fine  therefor  and 

enforce  payment  by  imprisonment.  Cobb  vs.  Mayor,  etc.,  of  Dalton, 
426, 

6.  Advertisement  of  sale  under  tax  fi.fa,  for  thirty  days,  sufficient  under 

laws  and  ordinances  of  Rome  in  1863.     Mitchell,  trustee,  vs.  King,  470 

7.  That  land  was  used  only  for  agricultural  purposes,  and  that  owner  de- 

rived no  benefit  from  city  government,  no  ground  to  enjoin  collection 
of  municipal  taxes.     Linton  vs.  Mayor,  etc.,  of  Athens,  j88, 

S.  Notice  of  defect  in  sidewalk  to  municipal  authorities,  presumed  where 
it  has  existed  such  a  time  as  by  reasonable  diligence  they  ought  to 
have  ascertained  it.     Mayor,  etc.,  of  Atlanta  vs.  Perdue,  boy, 

^.  That  owner  of  lot  left  strip  of  land  in  his  front  unfenced,  where  it  was 
used  by  him  and  the  public  in  common  for  upwards  of  twenty  years, 
constituted  no  such  dedication  as  would  authorize  the  authorities  to 
ditch  the  length  of  such  strip,  seriously  obstructing  the  owner's  ingress 
and  egress  to  the  balance  of  his  property.  Mayor,  etc,  of  Madison 
VS.  Booth,  bog, 

I  o.  Law  authorizing  corporation  to  prohibit  sale  of  fresh  fish  and  vegeta- 
bles, during  market  hpurs,  at  any  other  place  than  market-house,  con- 
stitutional.    Badkins  vs.  Robinson,  marshal,  b/j. 

Vol.  liii.  47. 
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11.  Where  it  was  farther  provided  that  no  person  should  be  punished  ex- 
cept such  as  usually  bring  marketable  articles  for  sale,  etc.,  whedier  t 
party  prosecuted  was  within  exception  was  matter  of  proof  on  trial  and 
cannot  be  inquired  into  on  habeas  corpus  sued  out  after  couTiction. 
Ibid, 

12.  Though  assessment  upon  specific  tax  imposed  by  state  on  lawyeis,  etc, 
be  forbidden,  yet  corporations  may  tax  the  bukness.  Mayer,  eU^  «f 
SatfannaA  ot.  Hinei  et  al.,  6i6. 

13.  Ferry,  authorities  of  Athens  have  no  power  to  carry  on  tiboogh  vidiin 
corporate  limits.     Cooper  t»t.  Mayor  etc.,  of  Athens,  6j8. 

14.  Corporation,  therefore,  not  liable  for  negligence  of  ferryman.    Ibid, 

NEW  TRIAL. 

1.  Verdict  required  by  testimony  independently  of  illegal  evidence,  or  of 

erroneous  charge,  new  trial  refused.  Tomlinson  etai,,  vt.  Drioer^q; 
Osmore,  m.  Hood  &*  Kiddoo,  114 ;  Reed  6r*  Darnel  or.  GaUaker, 
456;   West.  6*  At.  R.  R.  Co.  ««.  Camp,^g6. 

2.  Refusal  of  continuance  because  defendant's  health  prevented  her  from 

attending  court,  no  ground  of  new  trial  where  affidavit  fails  to  shov 
her  condition  at  time  of  trial,  or  wherein  she  was  damaged  by  her  ab- 
sence.    Bowling,  adm^x,  tw.  Whatley,  ^4, 

3.  Plene  administraeit  pleaded,  but,  after  charge  of  court,  was  withdrawn, 

defendant  cannot,  on  motion  for  new  trial,  assign  error  upon  ruling  of 
court  made  upon  basis  of  such  plea  being  in.     Ibid. 

4.  Verdict  unsupported  by  evidence,  new  trial  granted.     J^emhims  os.  State, 

jj  ;  Sears  ot.  Cent.  R.  R,  6*  B'g  Co.,  6jo, 

5.  Erroneous  ruling  complied  with,  cannot  be  made  ground  of  new  triaL 

Hutchinson  &*  Bro.  v».  yackson  jd  ;    Clifton  m.  State,  24T. 

6.  Verdict  sustained  by  testimony,  new  trial  properly  refused.     Barnes  VL 

State,  143 ;  Bray  6*  Bro.  v».  Gunn,  144 ;  Curtin  6r»  Tumdin  cc 
Munford  ^  Gibreath,  168  ;  Jackson  p«.  State,  /^j  /  Clifhn  et.  State^ 
241 ;  Spears  vi.  State,  2S2  ;  Arnold  V9.  State,  32^  ;  Paltnomr,  for  me, 
r».  Palmour,  j8i ;  Edwards  vs.  State,  428. 

7.  Verdict  for  more  than  is  justified,  and  court  below  having  granted  nev 

trial,  this  court  not  reverse  judgment  by  requiring  excess  to  be  wriliea 
off.     Brown  at.  Eagle  6*  P.  Man,  Co.,  ijj. 

8.  Newly  discovered  evidence,  motion  on  ground  of  sustained  by  affidavit 

of  witness,  but  facts  therein  stated  controverted  by  other  affidavits, 
judgment  granting  new  trial  not  interfered  with.  tVcumaek  m.  Mayor, 
etc.,  of  Macon,  162, 

•9.  Evidence  not  objected  to  on  trial,  admission  no  ground  of  error.  Cmr- 
tin  (Sr*  Tumlin  vs.  Munford  &*  Gibreath,  168  ;  Clifton  vs.  State,  241. 

10.  Where  brief  of  evidence  was  agreed  to  but  not  filed  within  the  sizty 
days  prescribed  by  order,  and  at  time  fixed  for  hearing,  it  was  incon- 
venient for  the  judge  to  pass  on  motion,  so  he  approved  the  brief  and 
ordered  it  filed  wi&out  limitation  as  to  time,  and  no  objectioa  was 
then  made  for  failure  to  file  within  time  first  prescribed,  disctctioD  of 
•court  refusing  to  dismiss  when  motion  was  heard,  not  coiitroOed. 
Selma,  R.  &*  D.  R.  R.  Co.  vs.  Keith,  ty8. 

<ii.  Conflicting  evidence,  new  trial  refused.  Wileoxen  Man.  Co.  ic  Bo- 
hanan  6r*  Morgan,  2/g/  Murray  vs.  Sells,  for  use,  2S7;  Vasem,tnm-^ 
et  at.,  vs.  Bell,  adm*x,  et  al.,  416. 

12.  Discretion  refusing  new  trial  not  controlled  where  no  error  of  law  is 
complained  of.     Chat.  Man.  Co.  vs.  SJtultu,  22J, 
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13.  Entire  charge  not  in  record,  presumed  to  have  been  correct  as  applica- 
ble to  facts,  and  failure  to  charge  request  no  ground  of  new  trial. 
Spears  V8.  SiaU,  2^2, 

14.  Murder,  doubtful  if  case  was  made  out,  new  trial  granted.  Cooper  ot. 
State,  2S6. 

15.  Charge,  verdict  contrary  to,  new  trial  granted.     Perdue  vs,  Bailey^ 

333* 

16.  Judgment  of  court,  where  facts  are  submitted,  treated  as  if  a  verdict. 

VasoHf  trust,,  et  al,,  vs.  Bell,  adm^x,  et  al.,  416;  Boss,  adm^r,  et  al.,  vs. 
Southvfestem  B,  B.  Co.  et  al.,  ^14, 

17.  Discretion  of  court  granting  new  trial  not  interfered  with.  Campbell 
vs.  At.  6r*  B.  A.  L.  B,  Co.,  488;  Fenn  vs.  New  Or.  M,  Ins.  Co.,^y8; 
Brown  vs.  Hanson,  6j2;   Upchurch  vs.  Lewis  et  al,,  621, 

18.  Newly  discovered  evidence  to  effect  that  administration  was  granted 
on  estate  of  person  of  same  name  as  plaintiff's  lessor,  and  that  such 
lessor  actually  resided  in  the  county  of  such  administration,  is  such 
proof  of  death  as  to  require  new  trial.     Clark  vs.  Pearson  et  al,,  4g6, 

19.  Judgment  refusing  new  trial  not  reversed  where  all  the  evidence  is  not 
sent  up.     fVest.  ^  At.  B.  B,  Co,  vs.  Camp,  ^gd, 

20.  Newly  discovered  evidence  not  merely  cumulative,  ground  of.  Wool- 
folk  vs,  Woolfolk,  66/. 

NOVATION.     See  Contracts,  8. 

ORDER  OF  ARGUMENT.     See  Claims,  7. 

ORDINARY, 

1.  Sureties  on  bond  of,  not  liable  to  lowest  bidder  for  failure  to  award  con- 

tract for  building  bridge  to  him.  Smith ,  gov. ,  for  use,  of .  Stapler  et  al. , 
300. 

2.  Jurisdiction  to  set  aside  will  admitted  to  probate,  vested  exclusively  in 

court  of  ordinary.     Tudor  et  al.  vs.  Janus,  adm^r,  joa 

* 

PARENT  AND  CHILD. 

1.  Minor  hired  out  by  parent  for  one  year;  employer  should  only  discharge 

on  notice  to  parent.     Day  pg,  Oglesby,  646. 

2.  If  discharged  without  such  notice,  parent  may  recover  for  time  labor 

was  performed.    Ibid, 

3.  Homicide  of  son,  parent  cannot  recover  for  without  alleging  and  show- 

ing pecuniary  damage.     Bell  et  al.  ta.  IVooten  et  al.,  684. 

PARTNERSHIP. 

1.  Parties  holding  themselves  out  as  doing  business  in  firm  name  are  part- 

ners as  to  third  persons.  Barnett  L.  of  S,  vs.  Blackman  6f*  Ckand- 
dler,  9^. 

2.  Father  and  son  farm  together ;  former  to  furnish  land,  stock  and  pro- 

visions; son  to  furnish  hands  and  to  superintend  work ;  crop  to  be  equals 
ly  divided;  constitutes  partnership  as  to  public.  Adams  vs.  Carter, 
160, 

3.  Defendants  agreed  to  pay  plaintiffs  for  six  tons  of  ore  per  day  at  $3  00 

per  ton  for  twelve  months.  Before  expiration  of  twelve  months,  one 
of  defendants  secured  appointment  of  receiver  to  take  charge  of  busi- 
ness and  to  continue  it.  The  evidence  disclosed  that  this  resulted  to 
his  benefit.  In  a  suit  against  the  firm  for  price  of  ore  such  defendant 
is  liable.     Curtin  &*  Tumlin  vs,  Mumford  6*  Gilreath,  j68. 
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4.  Unauthorized  act  of  partner  after  dissolution  not  repudiated  in  reason- 

able time  after  knowledge,  is  ratified.     Roberts  &*  Co.  vs.  Barrow  et 

5.  Tax  on  partnership  engaged  in  practicing  law  same  as  on  individuak^ 

right  in  principle.  To  tax  each  partner  separately  would  be ui^ust  and 
unequal.     Mayor,  etc.,  of  Satfh,  vs.  Mines  et  al.^  bib. 

PARTY.     See  Corporations,  8. 

PAYMENT.     See  Principal  and  Agent,  b,  7. 

PLEADINGS. 

1.  P/fne  administravit  pleaded,  but  after  charge  of  court,  was  withdrawn; 

defendant  cannot,  on  motion  for  new  trial,  assign  error  upon  ruling  of 
court  made  on  basis  of  such  plea  being  in«  Bonding,  adm'x,  vs. 
IVAatley,  24. 

2.  Pending  suit  by  corporation,  name  was  changed  by  act  of  the  legisla- 

ture, if  corporators  should  consent,  but  judgment  was  entered  in  the 
old  name ;  it  is  too  late  for  defendant  to  set  up  that  there  was  no  such 
corporation,  especially  if  he  fails  to  make  it  appear  that  the  corpora 
tors  accepted  the  new  name.     Water  Lot  Co.  v»,  BanJk  of  Brum.,  jo. 

3.  Plea  that  witnesses  on  whose  testimony  indictment  was  found,  were 

neither  sworn  in  open  court  nor  on  proper  oath,  without  stating  names 
of  witnesses  nor  oath  taken,  not  good.     Reich  tw.  State,  yj. 

4.  Demurrer  in  equity,  too  late  to  file  at  trial  term.     Mayor,  etc.,  of  Atlan- 

ta vs.  Central  R.  R.  and  Banking  Co.,^  120. 

5.  Evidence  unauthorized  by  pleadings  admitted  without  objection,  maybe 

considered  by  jury,     Artope,  trustee,  et  al.,  vs.  Goodall,  ex^r,^i8. 

6.  Garnishment  directed  to  A,  agent  of  corporation,  not  bind  debt  due  by 

principal  to  defendant  unless  agent  has  fund  in  hand«  Daniels  m. 
Meinhard  Bros.  <Sr*  Co.,  et  al,,  j^g. 

8.  Indorsement  on  judgment  to  be  liable  if  defendant  proves  insolvent, 

and  action  thereon.  Plea  denying  insolvency  is  not  in  abatement. 
Palmour,  for  use,  vs.  Palmour,  jSi, 

9.  Cotton  stored  in  certain  house  sold,  purchaser  takes  other  with  it;  seller 

may  sue  in  tort  or  assumpsit.     Newton  Man.  Co.  v9.  lVhites,jqs* 

10.  Insurance  companies,  by  common  agent  and  name,  issue  policy,  which 
stipulated  that  each  should  be  liable  for  one-fourth  of  loss.  An  action 
may  be  maintained  against  them  jointly,  and  the  verdict  moulded  to 
conform  to  contract.     Sutherlin  w.  Underwriter^  Agency,  442. 

11.  Actions  on  notes  for  purchase  money;  aggregate  defense  of  recoop- 
ment  and  set-off  exceed  jurisdiction  of  court.  Former  should  be 
pleaded  to  one  suit ;  latter  to  other.     Collins  vs.  Clayton,  trustee^  b^g* 

PRACTICE  IN  THE  SUPERIOR  COURT. 

1.  Proper  practice  for  court,  on  rule  to  distribute  money,  to  require  parties 

to  state  in  writing  their  respective  claims,  and  the  grounds  thereof. 
Estes  vs.  Ivey,  sheriff,  et  al.,  ^2. 

2.  Claim  of  one  of  the  parties  having  been  dismissed  because  {vesenCiBg 

no  case  on  its  face,  and  fund  awarded  to  others,  whilst  it  was  in  the 
discretion  of  the  court,  during  the  term,  to  open  the  judgment  and 
allow  an  amendment,  yet  it  was  not  error  to  refuse  so  to  do  dorin^Cke 
progress  of  another  trial,  and  especially  where  it  is  not  stated  what  the 
proposed  amendment  was.     Ibid. 

3.  Improper  for  court  to  ask  counsel,  in  presence  of  jury,  if  they  will  con- 

sent for  jury  to  disperse  on  agreeing  to  verdict.  IVannackvs.  M«ytr^ 
etc.,  of  Macon,  ib2. 
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4.  Agreement  of  counsel  as  to  facts,  party  introducing  cannot  prove  con- 

tradictory fact  except  on  notice.  Southwtstem  R,  R.  Co,  vs.  Atlantic 
and  G,  R.  R.  Co,,  401. 

5.  Failure  to  respond  to  notice  to  produce  paper,  where  it  affirmatively 

appears  that  the  instrument  is  lost,  not  authorize  judgment  by  default. 
Sutherlin  vs.  Underwriters^  Agency,  442. 

6.  Plea  of  not  guilty  and  conviction  thereon,  too  late  to  object  to  verdict 

and  rulings  on  previous  trial  of  issue  formed  on  special  plea.  Bird  vs. 
State,  602. 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  Bankruptcy  of  plaintiff  in  error  since  verdict  against  him  in  ejectment  in 

superior  court,  no  ground  of  staying  proceedings.     Alston  vs.  IVing- 
field,  adm^r,  18, 

2.  Excepted  to  as  final  judgment,  order  dismissing  attachment  may  be 

where  there  has  been  no  replevy,  though  defendant  may  have  appeared 
and  pleaded.     Sutherlin  vs.  Undenoriters^  Agency,  442. 

3.  Suit  against  four  dismissed  for  misjoinder,  but  plaintiff  permitted  to 

amend  by  striking  out  three,  thus  retaining  suit  against  one.  Dismis- 
sal is  final  judgment  which  may  be  excepted  to,  though  amended  decla- 
ration be  still  pending.     Ibid. 

4.  Judgment  rendering  mandamus  absolute  cannot  He  taken  up  in  summary 

manner  provided  for  injunctions,  etc.  Mayor  &*  C.  of  Athens  vs.  Long 
et  al.,  4QJ. 

5.  Exception  to  refusal  of  injunction  brought  up,  but  case  not  set  before 

heel  of  .docket  is  reached,  dismissed.     Mclntyre  vs.  Hurst  et  al.,  4gg. 

6.  Dissolve  injunction,  refusal  of  motion  to  not  subject  to  review  in  sum- 

mary manner,  even  though  at  the  instance  of  new  parties.  Applicable 
also  to  order  refusing  to  vacate  appointment  of  receiver.  Ballin  <5r» 
Co.  et  al.  vs.  Ferst  &*  Co.  et  al.,  jj/. 

7  Defendant  dies  after  argument,  but  before  judgment  in  criminal  case; 
no  decision  pronounced.     Herrington  vs.  The  State,  ^^2. 

8.  Clerk's  certificate  to  bill  of  exceptions  has  seal  of  court,  but  no  signa- 

ture, writ  pf  error  dismissed.     Davis  vs.  Sims,  adnCr,  j^2. 

9.  No  certificate  of  clerk  attached  to  bill  of  exceptions,  but  in  same  paqjc- 

age  is  found  certificate  not  identified  as  belonging  to  any  case,  which 
was  forwarded  after  other  papers,  in  response  to  notice  from  clerk  of 
supreme  court ;  writ  of  error  dismissed.  Corley  6r»  Dorsett  vs.  Ga. 
R.  R.  B'k'g  Co.,  SS3' 

10.  Service,  absence  of,  not  cured  by  fact  that  defendant  was  the  clerk  who 
certified  the  papers.     Grady,  trustee,  et  al.,  vs.  Barden,  j^j. 

1 1.  Judgment  refusing  new  trial  not  reversed,  where  all  the  evidence  is  not 
sent  up.      Western  and  Atlantic  R.  R.  Co.  vs.  Camp,  jg6, 

12.  Plea  of.  not  guilty  and  conviction  thereon,  too  late  to  object  to  verdict 
and  rulings  on  previous  trial  of  issue  formed  on  special  plea.  Bird 
vs.  State,  602. 

13.  General  exception  to  entire  charge,  insufficient.    Harris  et  al.  vs.  Har- 

ris et  al.,  678, 

PRESCRIPTION. 

1 .  Use  of  private  way  through  improved  lands,  to  constitute  prescriptive 

right,  must  have  been  uninterrupted.  Puryear  vs.  Clements  et  al.,  2j2. 

2.  Private  way  established  at  instance  of  defendant,  not  bound  to  keep 

same  in  repair  through  his  own  land  for  benefit  of  those  who  may  have 
acquired  prescriptive  right.     Ibid. 
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3.  Mortgage,  four  year's  possession  by  purchaser  after  judgment  of  fore- 

closure,  not  discbarge  from  lien.     Hays  vs.  Reynolds^  e^r^^iH. 

4.  Time  purchaser  was  in  possession  prior  to  levy,  cannot  be  tacked  to  time 

which  elapsed  after  sale,  prior  to  ejectment  under  title  obtained  there* 
at,  to  make  out  title  by  prescription.     Afarsh  vs.  Griffin^  ^jo. 

5.  Fraud,  that  plaintiff*  has  been  deterred  from  his  action  by,  no  reply  to 

prescriptive  title  unless  defendant,  or  those  under  whom  he  claims 
have  been  guilty,  or  had  knowledge,  of  such  fraud.  Ross^  adm'r^ 
et  al.,  vs.  Central  R.  R.  and  Bank'g  Co.,  jyi. 

6*  Limitation  act  of  1856,  and  section  2688  of  Code  as  to  prescriptioo 
against  unrepresented  estates,  apply  to  causes  of  action  eidsting  at 
time  of  passage  of  act  of  1856,  so  far  as  to  require  such  estates  to  be 
represented  within  five  years.     I^id. 

7.  Property  sued  for  sent  out  of  state  by  defendant  without  fraud  or  con- 

cealment, does  not  prevent  its  setting  up  title  by  prescription.  Sniii- 
western  R.  R.  Co.  vs.  Atlantic  and  Gulf  R.  R.  Co.,  401. 

8.  Purchase  by  absolute  deed,  without  notice  that  vendor  only  held  bond, 

with  seven  years  possession,  gives  title  by  prescription.  WingfUU^ 
adnCr,  vs.  Davis,  6^^. 

9.  Mortgagor,  claimant  holding  for  seven  years  under  independent  title, 

obtains  good  prescriptive  right:  Aliter,  had  he  beto  privy  in  estate 
with.     Stokes  vs.  Maxwell  et  al.,  6jy. 

PRESUMPTIONS. 

1.  If  attesting  witness  to  deed  be  a  magistrate,  presumption  is  that  he  saw 

instrument  legally  executed.     Highfieldet  al.  vs.  Phelps  et  al.,  ^g. 

2.  Entire  charge  not  in  record,  presumed  correct.     Spears  vs.  Stale  jjj. 

3.  Act  legitimating  child,  and  deed  subsequently  made  to  him  as  such 

child  by  the  parent,  presumed  to  have  been  passed  at  instance  of  parent. 
TArower  vs.  Wood,  4^8. 

4.  Notice  of  defect  in  sidewalk  to  municipal  authorities  presumed,  where 

defect  has  existed  for  such  a  time  as  by  reasonable  diligence  it  ought 
to  have  been  known.     Mayor,  etc.,  of  Atlanta  vs.  Perdue,  toj. 

PRINCIPAL  AND  AGENT. 

1.  Principal  informed  of  deviation  of  agent  from  instructions,  but  fails  to 

ratify  or  disapprove,  agent  not  liable.     Bray  6f*  Bro.  vs.   Gumn,  144. 

2.  Letter  from  book-keeper  of  manufacturing  company  to  defendant,  with- 

out proof  of  authority,  inadmissible  to  show  goods  not  sold  but  sent  on 
consignment.     fVilcoxen  Man.  Qt.  vs.  Bokanan  dr*  Morgan,  2rg. 

3.  Unauthorized  act  of  partner  after  dissolution,  not  repudiated  within  rea- 

sonable time  after  knowledge,  is  ratified.  Roberts  6f*  Co.  vs.  Barrov 
etal.,ji4. 

4.  Garnishment  directed  to  A,  agent  of  corporation,  not  bind  debt  doe  by 

principal  to  defendant  unless  such  agent  has  fund  in  hand.  Danids  vs. 
Meinhard  Bros,  &*  Co.  et  a/.,  jjg. 

5.  Declarations  of  agent  only  bind  principal  when  made  dum  fervet  opms. 

Newton  Man.  Co.  vs.  Whites,  jg^. 

6.  Inference  that   agent  is  authorized  to  collect  money  due  on  written 

security  in  his  possession,  ceases  when  withdravm,  and  this  thoagfa  in- 
debtedness was  contracted  through  agent  Guilford  &*  C0,  iv.  SUuer^ 
6i8. 

7.  Pa3rment  to  one  not  in  possession  of  security,  onus  on  debtor  to  shoir  bis 

authority  to  collect.     Ibid, 
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8.  Admissions  of  agent  to  bind  principal  must  be  shown  to  have  been  made 
within  scope  of  business.     Wilcox^  Gibbe  &*  Co,  vs.  //a//,  djj, 

PRINCIPAL  AND  SECURITY. 

1.  Act  of  creditor  by  which  the  security  may  be  injured,  if  done  by  a»n- 

sent  of  latter,  not  operate  as  a  discharge.     Bums  vs.  Parks,  6i, 

2.  Sureties  on  bond  of  ordinary  not  liable  to  lowest  bidder  for  failure  to 

award  contract  for  building  bridge  to  him.  Smith,  gov.,  for  use,  vs. 
Stapler  et  aL,  joo. 

PROCESS. 

Second  original,  process  attached  to  valid  though  none  appended  to 
original.     Hill  vs.  Hatcher,  2gi. 

PRODUCTION  OF  PAPERS.     See  Practice  in  Superior  Court,  s^ 

PROMISSORY  NOTES. 

1.  After  the  maturity  of  note,  maker  wrote  across  its  face:  "I  agree  to  pay 

ten  per  cent,  on  this  bill  till  paid;"  this  did  not  fix  a  new  day  of  pay- 
ment. Nor  was  it  competent  to  show  the  agreement  upon  such  new 
day  by  parol,  unless  it  was  omitted  from  the  writing  by  accident,  fraud 
or  mistake.     Alston  vs.  Wingfield,  adm^r,  i8, 

2.  Vendee  not  to  have  possession  until  note  for  |i,ooo  oo  was  paid;  .two 

days  before  it  became  due,  in  consideration  of  payment  of  ^$400  00 
then  made,  vendor  agreed  to  give  possession  and  ample  time  to  pay 
balance.  A  delay  of  fifteen  months  before  suit  was  "ample  time." 
Cooh  vs.  Crocker,  6f6. 

3.  Parol,  competent  to  show  consideration  by,  where  none  is  expressed  in 

note.     Boynton  vs.  Twitty  et  al.,  admWs,  214. 

4.  Note  payable  "  at  Hoyt  &  Jones,"  does  not,  on  its  face,  show  that  it  was 

made  for  negotiation  at  chartered  bank.  Nor  is  allegation  in  declara- 
tion against  indorscrs  that  plaintiffs  were  bankers  doing  business  under 
name  of  Hoyt  &  Jones,  with  claim  of  protest  fee,  sufficient  to  show 
fact.     Salmons  &*  Alexander  vs.  Hoyt  6^  Jones,  4^j. 

• 

RAILROADS. 

1.  Employee  of  railroad  company,  to  work  on  track,  injured  whilst  being 

transported  from  point  of  employment  to  place  of  spending  night, 
comes  within  sections  .^83,  3034  of  Code,  so  far  as  his  right  to  re- 
cover is  affected  by  his  negligence.  Atlanta  6r*  /Richmond  A,  Z.  ^. 
Co.  vs.  Ayres,  12. 

2.  Notwithstanding  negligence  of  agents  of  company,  plaintiff  not  entitled 

to  recover  if  he  could  have  avoided  consequence  to  himself  by  the  ex- 
ercise of  ordinary  diligence.     Ibid. 

3.  Both  parties  negligent,  damages  should  be  decreased  in  proportion  to 

negligence  of  plaintiff.     Ibid. 

4.  Rule  established  in  Macon  and  fVestem  Railroad  Company  vs.  John- 

son, j8  Georgia,  408,  for  estimating  damages  to  widow  for  homicide 
of  husband,  affirmed.  Amount  should  be  decreased  in  proportion  to 
contributory  negligence  of  husband.     Ibid. 

5.  Owner  of  franchise  contracts  with  railroad  company  that  the  latter  shall 

construct  bridge  and  keep  it  in  repair,  but  former  to  be  entitled  to  all 
tolls  except  on  freight  and  passengers  of  the  company ;  in  case  of  dam- 
age to  wagon  and  team  by  falling  through,  action  should  be  brought 
against  owner  of  franchise.     T^t  vs.  Towns,  4j, 


736  INDEX. 


6.  Where  deed  was  made  to  state  for  right  of  way  of  its  nilroad,  of  such 

land  as  may  be  designated  by  chief  engineer,  grantor  and  privies  are 
bound  by  his  location.     Dougherty  vs.  West.  <5r»  At.  R.  K.  Co.^jo^ 

7.  Any  question  as  to  chief  engineer's  having  abused  his  power  should 

have  been  made  at  time  of  location.     Ibid. 

8.  Connecting  line,  last  of  receives  cars  so  crowded  that  hogs  die  before 

reaching  destination ;  prima  facie  responsible,  but  may  show  suffoca- 
tion prior  to  its  receipt  of  cars.     Paramore  vs.  IVest.  R.  R.  Co.fjSj. 

9.  Bjnployee  suing  for  damages  must  show  himself  without  fault.     Camp- 

bell vs.  At.  <5r»  R.  A.  L.  R.  Co.,  488. 

10.  Suit  against  company  in  county  other  than  that  of  principal  office,  onus 
on  plaintiff  to  show  that  contract  was  made  or  to  be  performed  in 
county  of  suit,  although  defendant  may  have  pleaded  to  merits.  Ga. 
R,  R.  &>  B*g  Co.  vs.  Seymour,  adm*r,  4Qg. 

11.  Agent  of  Georgia  Railroad  in  Greeiie  county  pays  up  amount  claimed 
to  be  due  in  Richmond  county,  his  right  to  recover  over-payment  is  <n 
an  implied  contract  which  is  neither  made  nor  to  be  performed  in 
Greene.     Ibid. 

12.  Conductor  of  freight  train,  no  part  of  duty  to  couple  cars  except  in 
case  of  pressing  emergency.  If  killed  whilst  thus  engaged,  he  is  not 
without  fault.     Sears  vs.  Cent.  R.  R.  6t*  B*g  Co.,  6jo. 

RECEIPT.     See  Evidence,  jj. 

RECOGNIZANCE.     See  Criminal  Law,  16. 

RECOUPMENT.    See  Set-off,  2, 3. 

REMAINDER. 

1.  Suit  against  trustee  who  was  life  tenant,  on  individual  debt,  seeking  to 

chargre  estate,  and  judgment  by  default ;  sale  of  trust  property  under 
fi'fa.  enjoined  for  protection  of  remaindermen.     KecUon,  trustee,  vs. 
Baggs  &*  Stephens  et  al.,  226. 

2.  Bequest  of  money  to  widow  for  life,  remainder  over,  executor  should 

invest  principal  and  pay  over  interest  to  widow,  thus  preserving  former. 
Chisolm  et  al.  vs.  Lee,  ej^r,  611. 

RENEWAL  OF  SUIT.     See  LimilaHons— -Statute  of,  4, 

REPEAL.     See  LaTvs,  i,j. 

REVIEW— BILL  OF.     See  £^ity,  32. 

RIGHT  OF  WAY.     See  Railroads,  6,  7  ;  Constitutional  Law,  /S. 

ROADS  AND  BRIDGES. 

1.  Owner  of  franchise  contracts  with  railroad  company  that  the  latter  shall 

construct  bridge  and  keep  it  in  repair,  but  former  to  be  entitled  to  all 
tolls  except  on  freight  and  passengers  of  the  company ;  in  case  of  dam- 
age to  wagon  and  team  by  falling  through,  action  should  be  brougfat 
against  owner  of  franchise.     Tift  vs.  Tovms,  47. 

2.  Diligence  of  owner  of  bridge  franchise  must  be  such  as  every  pmdettt 

man  would  exert  in  relation  to  the  same  property.     Jbid, 

3.  Sureties  on  bond  of  ordinary  not  liable  to  lowest  bidder  for  failure  to 

award  contract  for  building  bridge  to  him.  Smith,  gov.pfor  use,  vs. 
Stapler  et  al.,  300, 
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.  4.  Ferry,  aathorities  of  Athens  have  no  power  to  carry  on,  though  within 
coporate  limits.     Cooper  vs.  Mayor,  etc.,  of  Athens,  6j8. 

SALES. 

1.  Conditional  sale  made  to  secure  purchase  money ;  attorneys  to  collect,  in 

ignorance  of  fact,  take  mortgage;  clients  may  still  rely  on  title,  yones 
vs.  Albin,  Sons  &*  Co.,  jSj. 

2.  Fertilizer,  seller  warrants  it  merchantable  and  reasonably  suited  to  use 

intended.  Does  not  warrant  against  seasons  or  bad  cultivation.  IVi/- 
cox,  Gibbs  &*  Co.  vs.  Hail,  6j^. 

2.  Opinion  of  chemist  after  analysis,  admissible  evidence  but  not  conclu- 
sive.   Ibid, 

SCIRE  FACIAS. 

1.  Entry  by  solicitor  general  of  receipt  of  l5'oo  as  his  cost  on  original  sci. 

fa.,  no  discharge  of  bond.     IVilliams  vs.  yeniins,gov.,  166. 

2.  Judgment  not  dormant,  sd,  fa.  to  revive ;  that  judgment  became  so 

pending  proceeding  not  prevent  dismissal.     Shepherd,  McCreery  6* . 
Co.  v%  Ryan,  ^xV,  J'^Jj. 

3.  Judgment  not  dormant,  sci.  fa.  to  revive  and  to  make  executor  of  de- 

fendant a  party,  may  proceed  for  latter  purpose,  and  if  judgment  be- 
come dormant,  executor,  having  been  made  party,  may,  by  amendment, 
be  required  to  show  cause  why  it  should  not  be  revived.     Ibid, 

SERVICE. 

1.  Though  copy  served  defective,  yet  if  defendant  had  notice  of  suit  and 

was  present  at  court,  he  cannot  object  to  fi.fa.  by  illegality.  Pittman 
vs.  yones  et  al.,*  1J4. 

2.  Return  of  officer  cannot  be  contested  after  first  term.     Ibid. 

3.  Acknowledgment  of  service  on  separate  piece  of  paper  with  no  case 

stated  thereon,  but  proved,  on  motion  to  set  aside  judgment,  to  have 
been  meant  for  case  at  bar,  valid.     Uiil  vs.  Hatcher^  2gi. 

4.  Judgment  not  set  aside  for  defective  service  where  it  has  been  acquiesced 

in  for  six  years.     Ibid. . 

5.  Defective  service  of  original  no  ground  to  set  aside  judgment  at  instance 

of  defendant  in  second  original.     Ibid. 

6.  Return  of  service  by  sheriff,  requires  strongest  evidence  to  overcome. 

Davant,  ex*r,  et  a/.,  vs.  Car/ton,  4gt ;  Fleming  et  al.  vs.  Williams  &* 
Co.,  js6. 

7.  Service  on  bill  of  exceptions,  absence  of,  not  cured  by  fact  that  defend- 

ant was  the  clerk  who  certified  the  papers.  Grady,  trustee,  et  al.,  vs. 
Barden,  SSS- 

8.  Return  of  sheriff,  competent  to  introduce,  in  support  of,  docket  kept  by 

him  showing  similar  entry.     Fleming  vs.  Williams  &*  Co.,  jj6. 

9.  Though  corporation  has  no  place  of  business  and  no  one  in  office  to 

serve,  yet  remedy  is  provided  in  section  3370,  Code.  Young  vs.  Moses, 
628, 

SERVITUDE.     See  Land,  i-j,  j,  6;  Ways,  t,  2, 

SET-OFF. 

I.  Advantage  to  owner  from  taking  land  for  public  use  cannot  be  set-off 
against  actual  value,  but  may  be  considered  in  estimating  claims  for 
o3icr  damages.  Mayor,  etc.,  of  Atlanta  vs.  Central  H.  H,  and  B*A*g 
Co.,  120, 
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2.  Equitj  not  aid  in  matters  of  set-off  and  reeonpment  where  legal 

dies  are  ample.     CailtMs  vs.  CUxyton^  trustee^  6^ 

3.  Actions,  sevend,  for  purchase  money;  recoupment  may  be  pleaded  to 

one  or  more,  and  set-off  of  osmy  to  others.    Aid. 

SETTLEMENT.    See  CHmitmi  Law,  16,  jo. 

SHERIFF. 

1.  G>tton  levied  on  turned  over  hy  defendant,  without  sale,  to  be  credited 

on  execution;  sheriff  not  liable  to  holder  of  older  yf.  /a.  sobsequendy 
placed  in  his  hands.     Tlkomas  vs.  yioAnson,  sktriff^  6g. 

2.  Mere  notice  to  hold  up  money  collected  under  process  not  justify  sheriff 

in  retaining  it.     Strickland  vs.  Smith,  yg. 

3.  Signature  of  deputy  sheriff  to  levy,  omitted  by  mistake,  may  be  attached 

during  his  official  term,  but  not  afterwards,  except  under  order  of  court. 
ftuther/ord  vs.  Crawford,  ij8. 

4.  Holder  of  juhior  notified  sheriff  of  intention  to  contest  senior^,  fa. 

Surplus  of  fund  over  amount  necessary  to  satisfy  latter  was  paid  to 
junior.  Pending  contest,  defendant  in^.  fa.  died.  Widow  applied 
for  year's  support  out  of  fund  in  sheriff's  hands.  Error  in  the  court 
so  to  order,  and  further  to  direct  that  sheriff  pay  amount  due  on  senior 
f.  fa.  or  be  attached.  Subsequent  facts  could  not  affect  liability  of 
sheriff  as  it  existed  at  time  of  appropriation  of  surplus  to  junior  yf.  fa. 
Brockett,for  use,  vs.  Bradford,  sheriff,  274. 

5.  Process,  failure  to  execute  is  contempt.     Tarver  et  al  vs.  FUming,  2^7. 

6.  Return  of  service,  requires  strongest  evidence  to  overcome.    Davant, 

exW,  et  al.,  vs.  Carlton,  4gt ;  FUming  vs.  Williams  6*  Co.,  5j6. 

7.  Award  on  bill  to  which  sheriff  was  formal  party,  not  estop  him  from 

traversing  recitals  charging  him  with  money.  Colbert,  sheriff,  vs. 
Parish  S*  Co.  et  al.,  ^54' 

8.  In  support  of  return  of  sheriff,  competent  to  introduce  docket  kept  by 

him  showing  similar  entry.     FUming  vs.  Williams  &*  Co.,  jj6, 

SLANDER. 

1.  **  He  has  perjured  himself;  he  swore  lies  before  the  court  at  Madison, 

according  to  the  church  book,"  actionable  /er  se.  Brawn  vs.  /fam- 
son,  6j2. 

2.  Where  the  words  charged  are  the  above,  omitting  "  according  to  the 

church  book,"  and  the  latter  appear  in  proof,  the  variance  is  not  fatal. 
Ibid. 

SPECIFIC  PERFORMANCE.    See  Equity,  jy. 

STATE. 

1.  Municipal  corporation  enjoined  from  taking  property  of  state  for  street 

purposes.  Mayor,  etc.,  of  Atlanta  vs.  Cent.  A.  A.  and  BanJt^g  Co.,  120. 

2.  Where  deed  was  made  to  state  for  right  of  way  of  its  railroad,  of  such 

land  as  may  be  designated  by  chief  engineer,  the  grantor  and  privies 
are  bound  by  his  location.  Dougherty  vs.  Western  and  Atlantic  R.  R. 
Co.,j04. 

3.  Any  question  as  to  chief  engineer's  having  abased  his  power  shoald 

have  been  made  at  time  of  location.     Ibid, 

4.  Agreement  of  officers  of  road,  or  their  acquiescence,  unless  by  anthority 

of  law,  not  binding  on  state.     Ibid. 
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5.  These  principles  are  true  whether  the  fee  or  an  easement  only  possed-by 
the  deed.     Ibid, 

STATUTE  OF  FRAUDS.     See  Caniracis,  4, 5. 

STATUTE  OF  LIMITATIONS.     Sec  LimtiaHons—StiUutf  of. 

^STOCK  IN  CORPORATION*    See  CorporaHom,  4,  6. 

STREETS.     See  Municipal  Corporations^  5,  St  9. 

TAXES. 

1.  A  masonic  lodge,  being  a  charitable  institution,  together  with  houses  be- 

longing to  it,  exempt.  Mayor  and  Aid.  of  Savannah  vs.  Solomon^ s 
Lodge^  9J. 

2.  The  grand  jury  having  recommended  the  levy  of  tax  sufficient  to  de- 

fray county  expenses,  and  the  legislature  having  passed  an  act  author- 
izing an  extraordinary  tax  for  county  purposes  over  the  per  cent,  then 
allowed  by  law,  the  order  of  the  ordinary  levying  such  extra  tax  was 
not  void.     Gilbert  et  al.  vs.  County  of  Dougherty ^  igi. 

3.  The  collector  paying  over  the  money  collected  by  him  will  be  protected 

l)y  the  order  of  the  ordinary  and  the  judgment  of  the  court  against 
the  tax  payers.     Ibid. 

4.  The  order  of  the  ordinary  is  the  best  evidence  of  his  intention  as  to  the 

amount  of  the  tax,  his  conversation  to  the  contrary  notwithstanding. 
Ibid. 

5.  Unconstitutional,  tax  on  carrier  graduated  according  to  number  of  drays, 

etc.,  employed,  is  not.     Goodwin  et  al.  vs.  Mayor,  etc.,  of  Sav.,  4/0. 

6.  Where  complainants  seeking  injunction  against  tax,  show  themselves 

not  within  ordinance,  remedy  is  by  illegality.    Ibid. 

7.  Advertisement  of  sale  under  ta,xji.fa.  for  thirty  days,  sufficient  under 

charter  and  ordinances  of  Rome  in  1863.  Mitchell,  trustee,  vs.  King, 
470. 

8.  Taxation  is  question  of  power,  and  the  exercise  thereof  is  vested  in  the 

legislative  department.  When  that  department  has  exercised  its  judg- 
ment, courts  cannot  interfere  unless  the  fundamental  law  has  been 
violated.     Linton  vs.  Mayor,  etc.,  of  Athens,  ^88. 

9.  That  land  withiff  a  municipal  coporation  was  used  for  agricultural  pur- 

poses only,  and  that  owner  derived  no  benefit'  from  city  government, 
no  ground  to  enjoin  collection  of  municipal  tax.     Ibid. 

10.  Though  municipal  corporation  be  forbidden  to  make  assessment  upon 
specific  tax  imposed  by  state  on  lawyers,  etc.,  yet  it  may  tax  the  busi- 
ness.    Mayor,  etc,  of  Savannah  vs.  Hines  et  al.,  616. 

11.  Partnership  should  pay  same  amount  as  individual  where  business' is 
taxed.    Ibid. 

TENDER, 

I.  Promise  to  pay  by  given  date  to  an  administrator  1^51  00,  which  is  to  be 
discharged  in  demands  held  against  the  estate  to  the  extent  that  the 
latter  is  sufficient  to  pay  the  debts  thereof ;  maker  not  bound  to  tender 
such  demands  on  maturity  of  his  obligation  or  forfeit  rights.  IVil' 
Hams  vs.  Dooly,  adm'r,  7/. 

TRESPASS.    See  Levy  and  Sale,  16. 
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TRUSTS. 

1.  Defendant  held  under  sale  made  by  virtue  T>f  order  of  chancellor  which 

plaintiffs  claim  to  be  illegal.  Even  if  true,  yet,  if  the  indebtedness  to 
defendant,  which  was  the  consideration  of  the  purchase,  was  contract- 
ed for  the  benefit  oT  phiintiflfs  and  of  the  property  in  controversy,  they 
cannot  recover.     Asktw^  ex*r,  vs.  Patterson  et  at,,  2og. 

2.  Where  trust  deed  was  executed  prior  to  Code,  but  life  tenant  did  not  die 

till  after,  leaving  remaindennen  minors,  the  chancellor  had  authority* 
at  chambers,  to  appoint  trustee  for  minors  and  to  order  sale  of  property. 
Ibid, 

3.  Suit  against  trustee,  who  was  life  tenant,  on  individual  debt,  seekin|r  to 

charge  estate,  and  judgment  by  default ;  sale  of  trust  property  under 
fi'fa.  enjoined  for  protection  of  remaindermen.     Keaton,  trustee,  vs. 
Baggs  6*  Stephens  et  at.,  227. 

4.  Interest  of  usee  for  life  may  be  subjected  to  the  claim.     Ihut. 

5.  Determines  at  death  of  husband,  trust  for  sole  use  of  wife  does.     CougA- 

tin  et  al,  vs.  Seago,  2J0. 

6.  Proceeds  of  homestead  invested  in  other  property,  but  by  mistake  title 

taken  to  wife  as  free  trader,  purchaser  thereof,  with  notice,  will,  in 
equity,  hold  to  same  use  as  was  the  homestead.  Murray  vs.  Setts, 
for  use,  2J7. 

7.  Acceptance  of  trust  may  be  by  acts  as  well  as  words.   Mounger  vs.  Duke, 

adnCr,  2yy. 

8.  Although  words  of  deed  or  will  do  not  create  separate  estate,  yet  if  hus- 

band accepts  appointment  of  trustee  and  acts  thereunder,  wife  may 
maintain  bill  against  his  legal  representative  for  the  property.     Ibid, 

9.  Trust  for  life  of  wife,  remainder  over,  income  from  property  belongs  ex- 

clusively to  wife.     Artope,  trust.,  etui.,  vs.  Goodatt,  ex^r,ji8. 

10.  Property  purchased  with  such  income  and  title  taken  to  trustee  for  wife, 
protected  from  marital  rights  of  husband,  though  no  technical  separate 
estate  was  created  by  the  deed.     Ibid. 

11.  Action  by  trustee  for  married  woman,  not  abate  on  her  death  where 
there  is  no  administration,  but  proceeds  for  use  of  those  entitled.    Ibid. 

12.  Purchasers  who  do  not  claim  under  husband,  cannot  set  up  his  marital 
rights  to  protect  their  claim  to  property  of  wife,  when. he  could  not 
assert  them.     Ibid,     See,  also,  Nosworthy  et  at.  vs.  B Hoard,  668. 

13.  Aliter,  if  they  claimed  under  husband,  and  deed  to  wife  cre^ed  no 
separate  estate,  though  they  never  saw  such  instr«ment.     Ibid. 

14.  Covenant  to  stand  seized  of  a  sum  of  money  to  use  of  intended  wife 
and  children,  accompanied  by  pledge  and  mortgage  of  entire  estate, 
by  solvent  husband,  creates  a  lien  valid  against  creditors  present  and 
future.  But  as  to  property  thereafter  to  be  acquired,  invalid.  Vason, 
trustee,  et  at.,  vs.  Bell,  adm^x,  et  at.,  416. 

15.  Where  trust  is  enforced  in  favor  of  one  within  marriage  consideration, 
it  will  be  enforced  for  benefit  of  volunteers.     Ibid. 

16.  Marriage  settlement  cannot  divest  legal  liens  already  acquired.     Aid 

17.  Trust  money  creates  no  lien,  unless  it  can  be  traced.     Ibid. 

18.  Whether  husband,  by  settlement,  disabled  himself  from  paying  debts, 
question  of  fact.     IHd. 

VENDOR  AND  PURCHASER. 

« 
I.  Vendor  taking  notes  for  purchase  money  and  giving  bond  for  titles,  may 

bring  ejectment  upon  failure  of  vendee  to  pay  any  one  of  notes ;  nor 
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does  his  receipt  of  portion  of  purchase  money,  after  all  the  notes  are 
due,  affect  this  right.     Alston  vs.  Wingfield,  adm*r,  i8, 

,  2.  Notice  of  claim,  possession  by  another  of  land,  charges  purchaser  with. 
Franklin,  Reid  6^  Co.  vs.  Newsom  et  al.,  ^8o  ;  IVin^eld,  adnCr,  vs. 
DaviSy  6jj, 

3.  Where  money  is  advanced  with  which  to  complete  purchase  of  land  and 
title  is  taken  as  security,  the  lender  stands  in  the  same  position  as  the 
original  vendor,     /did. 

,  4.  That  widow  of  vendor  claimed  dower  in  land  sold  which  had  not  yet 
been  set  apart,  no  defense  to  action  on  note  for  purchase  money.  Fort 
VS.  West  et  al.,  admWSy  ^84. 

5.  That  defendant  paid  too  much  for  land,  where  he  had  opportunity  for 

examination,  no  defense  to  note  for  purchase  money.  Alien  vs.  Gib- 
soMf  600. 

6.  Vendor  not  enjoined  from  collecting  purchase  money  because  there  are 

judgments  against  him  which  can  never  affect  property  sold  to  injury 
of  vendee.     Col/ins  vs.  Clayton,  trustee,  64^. 

VENUE.     See  jurisdiction,  j,  j,  7,  8* 

VERDICT. 

1.  May  be  amended  in  matter  of  form,  especially  if  done  m  presence  of 

jury.     CooJk  vs.  Crocker,  66. 

2.  Insurance  companies,  by  common  agent  end  name,  issued  policy  which 

stipulated  that  each  one  was  to  be  liable  for  one-fourth  of  loss.  An 
action  maintainable  against  them  jointly  and  verdict  may  be  moulded 
to  conform  to  contract.     Sutherlin  vs.   Underwriters^  Agency,  442. 

VOLUNTARY  CONVEYANCER    See  Debtor  and  Creditor,  i-j. 

WAIVER. 

1.  Erroneous  ruling  complied  with,  cannot  be  made  ground  of  new  trial. 

Hutchinson  &*  Bro.  vs.  yackson,  ^6. 

2.  Defective  service,  judgment  not  set  aside  for  after  acquiescence  for  six 

years.     Hill  vs.  Hatcher,  2gt. 

3.  Acquiescence  in  unauthorized  act  of  partner  after  dissolution  l>y  mem- 

bcrs  of  firm,  binds.     Roberts  6r*  Co  vs.  Barrow,  et  al.,  J14. 

4.  Plea  of  not  guilty  and  conviction  thereon,  too  late  to  object  to  verdict 

and  rulings  on  a  previous  trial  of  an  issue  formed  on  a  special  plea. 
Bird  vs.  State,  6oa, 

WAREHOUSEMAN.     See  Common  Carriers,  2;  Equity,  3. 

WARRANTY. 

1.  Land  in  adverse  possession  of  third  person  under  paramount  title  at 

time  of  conveyance,  action  accrues  at  once  to  vendee.  Durand  vs. 
Williams,  76. 

2.  Fertilizer,  seller  warrants  it  merchantable  and  reasonably  suited  to  the 

use  intended.  He  does  not  warrant  against  the  seasons  and  bad  culti- 
vation.    Wilcox,  Gibbs  6*  Co.  vs.  Hail,  6js* 

WAYS. 

I.  Use  of  private  way  through  improved  lands,  to  constitute  a  prescriptive 
right,  must  have  been  uninterrupted.  Puryear  vs.  Clements  et  al., 
332. 
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2.  Private  way  established  at  instance  of  defendant,  not  bound   to 

same  in  repair  through  his  own  land  for  benefit  of  those  who  may  haTc 
acquired  prescriptive  right.     Ibid.  ^ 

WILLS. 

1.  Probated  will,  ordinary  has  exclusive  jurisdiction  to  set  aside.      Tud^ 

et  at,  vs.  JameSt  adm^r^  jo2. 

2.  Fourth  Item  bequeathed  eighty  shares  of  stock  for  purpose  of  edacating 

three  minors,  directii^  tint  they  be  boarded  and  educated  out  of  tlie 
same  until  they  received  a  thorough  classical  education.  Twelfth  item 
directed  that  txilance  of  estate  be  divided  between  eight  named  chil- 
dren, the  three  minors  among  them,  and  further  that  when  the  yoong- 
est  child  became  of,  age,  the  balance  remaining  of  the  railroad  stock 
should  be  equally  divided  among  the  last-named  children :  Held^  that 
the  minors  did  riot  take  an  absolute  estate  in  the  stock.  Wkiiekeadj 
tuim^r,  et  al.,  vs.  Park  et  ai.,  ^j. 

3.  Parol  evidence  inadmissible  to  show  that  testator  intended  stock  exclu- 

sively for  minors.     Ibid. 

4.  If  such  minors  did  not  receive  such  education  and  support,  they  have  a 

prior  charge  on  said  stock  for  the  sum  necessary  to  have  effected  this 
end.     Ibid. 

5.  Bequest  of  money  to  widow  for  life,  remainder  over,  executor  shoald 

invest  principal  and  pay  over  interest  to  widow,  thus  preserving;  the 
former.     Chisholm  et  9i.  vs.  Lee^  ex^r^  61 1. 

6.  Remainder  devised  to  daughter  in  fee  simple,  but  if  she  should  be  dead 

at  death  of  life  tenant,  or  should  subsequently  die  without  issue,  then 
to  the  children  of  certain  nephews  of  testator :  Held^  that  such  chil- 
dren took  contingent  interests  as  executory  devisees  which  passed  to 
their  heirs  on  their  death  before  Juippening  of  contingency.  Payne 
vs.  Hosser,  adtn'r^  et  ai.,  662. 

7.  Such  interests  did  not  vest  in  those  who  were  their  heirs  at  time  of  their 

death,  but  to  such  as  were  heirs  when  executory  devise  fell  into  pos- 
session.    Ibid. 

8.  The  children  referred  to  by  testator  took^rr  capiia.    Ibid. 

9.  Signature  sufficient  evidence  of  knowledge  of  contents  where  testator 

could  read  and  write.     Harris  et  al.  vs.  Harris  et  ai.^  tjB. 

10.  Provision  that  greater  proof  of  knowledge  of  contents  required  where 
scrivener  takes  benefit,  not  necessitate  conclusive  evidence.     Ibid, 

11.  Words  in  will  which  was  read  over  to  testator,  in  different  handwriting 
from  body  of  instrument,  not  circumstance  of  suspicion  against  instrn> 
ment,  but  may  be  considered  by  jury  in  determining  its  validity.  Ibid. 

12.  Grand-children,  whose  parents  were  dead  at  execution  of  will,  take  un- 
der terms  "  children  and  their  representatives,'*  when.  IVaddtU  et  ed. 
vs.  Leonard^  ex*r,  et  al.,  6^4, 

WITNESS. 

1.  Defendant  in  ejectment,  claiming  under  deceased' husband,  is  incompe- 

tent to  testify  as  to  character  of  his  possession,  where  the  question  at 
issue  was,  whether  he  held  as  tenant  of  plaintiff's  ancestor,  who  was 
dead,  or  under  an  independent  title.     Tomlinson  et  al.  vs.  Driuer^  g» 

2.  Payment  set  up  by  illegality  and  plaintiff  in  Jl.  fa.  dead,  defendant  is 

incompetent  witness.     Ckancey  vs.  Carrigan^  84. 

3.  Discredit  his  own  witness,  party  cannot  unless  entrapped.    MeDeand 

vs.  State^  2JJ, 
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4.  Sustaining  witness  to  one.  impeached  by  proof  of  general  bad  character, 

should  at  least  he  required  to  state  that  such  character  would  not  ren- 
der him  unworthy  of  credit.    Artope^  trust, ^  et  at,  vs.  Goodail,  ex'r,  Ji8» 

5.  Depositions  taken  because  of  infirmity  of  witness,  discretion  of  court  in 

sendinf^or  him  not  controlled.     Baker  vs.  Lyman,  ex^x,  jjg, 

6.  Witness  swearing  falsely  in  material  matter,  testimony  rejected  entirely 

unless  corroborated.     Pierce  vs.  State,  j6j. 

7.  Drunkenness  competent  to  be  proved,  witness  may  give  opinion  accom- 

panied  by  facts.     /^iV/. 

8.  Statement  of  officer  that  corporation  had  no  notice  of  certain  fact  may 

be  shown  to  be  mere  conclusions  by  cross-examination.     Southwest- 
em  R.  K.  Co.  vs.  At.  &*  G.  R.  R.  Co.,  401. 

9.  Opinion  as  to  he«Jth  of  party  from  witness  who  is  not  an  expert,  inad- 

missible without  facts.     Southern  Life  Ins,  Co,  vs.  IViikinson  et  al., 

535' 

10.  Divorce,  libelant  incompetent  to  prove  adultery  on  proof  of  respondent. 

Woolfolk  vs.  Woolfolk,  661. 

11.  Devisavit  vel  non,  upon  trial  of  issue  executor  or  legatee  is  competent. 
Harris  et  al,  vs.  Harris  et  al.,  6fjS. 


YEAR'S  SUPPORT.    See  Executions  j. 
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